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Act July 30, 1947, c. 391, 61 Stat. 652

An Act to Codify and enact into positive law title 17
of the United States Code, entitled "Copyrights".

Be it enacted by the Senate and House of Repre-
sentatives of the United States ofAmerica in Congress
assembled, That:

Title 17 of the United States Code, entitled "Copy-
rights" is codified and enacted into positive law and
may be cited as "Title 17, U.S.C., 5 ", as follows:



UNITED STATES CODE
ANNOTATED

TITLE 17
COPYRIGHTS

Enacted by Act July 30, 1947, c. 391, 61 Stat. 652 and
revised in its entirety by Pub.L. 94-553, Title I, 9 101, Oct, 19,
1976, 90 Stat. 2541.

Chapters 1 to 4 appear in this Volume

Sections 1 to 100. Reserved for Future Legislation

Section
101

.201
...301
.. 401

501
.601

...701

... 801
901

.1001
1101

HISTORICAL AND STATUTORY NOTES
1984 Amendments. Pub.L. 98-620, Ti-

tle III, 5 303, Nov. 8, 1984, 98 Stat. 3356,
added item relating to chapter 9.

Amendments
1994 Amendments. Pub.L. 103-465,

Title V, 5 512(b), Dec. 8, 1994, 108 Stat.
4974, added item relating to chapter 11.

TABLE I
This Table lists the sections of former Title 17, Copyrights, and

indicates the sections of Title 17, as enacted in 1947, which covered
similar and related subject matter.

Chapter
1. Subject Matter and Scope of Copyright
2. Copyright Ownership and Transfer
3. Duration of Copyright .

4. Copyright Notice, Deposit, and Registration .

5. Copyright Infringement and Remedies .

6. Manufacturing Requirement and Importation '
7. Copyright Of6ce .

8. Copyright Royalty Tribunal'.
Protection of semiconductor chip products 2

.

10. Digital Audio Recording Devices and Media 3.
11. Sound Recordings and Music Videos.
& So in original. Does not conform to chapter heading.
2 So in original. Probably should be capitalized.
3 Editorially supplied. Chapter 10 added by Pub.L. 102-563 without corresponding
amendment of title analysis.
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TABLE II
This Table lists the sections of former Title 17, Copyrights, and

indicates the sections of Title 17, as revised in 1976, which cover
similar and related subject matter.

Title 17
1947 Revision
Sections
1

2
3.
4
5
6.
7.
8.
9.
10
11

Title 17
New Sections

.106, 116
301

.102, 103
102
102
102
103

. 104, 105, 303
104
401

.. 410

Title 17
1947 Revision
Sections
12
13.
14.
15
16.
17.
18
19.
20.
21.
22

Title 17
New Sections

. 408
407, 411

. 407

. 407
601

. 407
407, 506

. 401
401, 402

. 405

. 601
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203, 301 et seq.

301 et seq.
101
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5 1338
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HISTORICAL AND
Effective Dates

1976 Acts, Section 102 of Pub.L.
94-553, Title I, Oct. 19, 1976, 90 Stat.
2598, provided that: "This Act [enacting
this title and section 170 of Title 2, The
Congress, amending section 131 of Title
2, section 290e of Title 15, Commerce
and Trade, section 2318 of Title 18,
Crimes and Criminal Procedure, section
543 of Title 26, Internal Revenue Code,
section 1498 of Title 28, Judiciary and
Judicial Procedure, sections 3202 and
3206 of Title 39, Postal Service, and sec-
tions 505 and 2117 of Title 44, Public
Printing and Documents, and enacting
provisions set out as notes preceding sec-
tion 101 of this title and under sections
104, 115, 304, 401, 407, 410, and 501 of
this title] becomes effective on January 1,
1978, except as otherwise expressly pro-
vided by this Act, including provisions of
the first section of this Act. The provi-
sions of sections 118, 304(b), and chapter
8 of title 17, as amended by the first
section of this Act, take effect upon enact-
ment of this Act [Oct. 19, 1976]."

Separabi1ity of Provisions
Section 115 of Pub.L. 94—553, Title I,

Oct. 19, 1976, 90 Stat. 2602, provided

STATUTORY NOTES
that: "If any provision of title 17 [this
title], as amended by the first section of
this Act, is declared unconstitutional, the
validity of the remainder of this title is
not affected."

Prior Provisions
Title 17, as enacted by Act July 30,

1947, c. 391, 61 Stat. 652, consisting of
sections 1 to 32, 101 to 116, and 201 to
216, as amended through 1976, and sec-
tion 203, as amended by Pub.L. 95—94.
Title IV, 5 406(a), Aug. 5, 1977, 91 Stat.
682, terminated Jan. 1, 1978.

Authorization of Appropriations
Section 114 of Pub.L. 94—553, Title I,

Oct. 19, 1976, 90 Stat. 2602, provided
that: "There are hereby authorized to be
appropriated such funds as may be neces-
sary to carry out the purposes of this Act
[this title]."

Lost and Expired Copyrights; Recording
Rights
Section 103 of Pub.L. 94—553, Title I,

Oct. 19, 1976, 90 Stat. 2599, provided
that: "This Act [enacting this title] does
not provide copyright protection for any

3



work that goes into the public domain
before January 1, 1978. The exclusive
rights, as provided by section 106 of title
17 as amended by the first section of this
Act, to reproduce a work in phonorecords

COPYRIGHTS

and to distribute phonorecords of the
work, do not extend to any nondramatic
musical work copyrighted before July 1,
1909."

i
ll

CROSS REFERENCES
Cable communications franchise fees defined as including those imposed under

this title, see 47 USCA 5 542.
Cable services regulatory limitations applicability to this title, see 47 USCA 5 544.
Copyright arbitration royalty panels proceedings acceptance by Librarian of

Congress, see 17 USCA 5 802.
Criminal punishment for infringement in addition to provisions under this title,

see 18 USCA 5 2319.
Institutions of higher education collection programs for periodicals and other

materials published outside the United States provisions not affecting this
title, see 20 USCA 5 1125a.

Intellectual property defined for purposes of bankruptcy provisions to mean work
of authorship protected under this title, see 11 USCA 5 101.

Jurisdiction of Federal courts over actions and proceedings under this title, see 28
USGA 5 1338.

National Clearinghouse for Mathematics and Science Education compliance with
this title, see 20 USCA 5 2992.

National Film Registry Collection of the Library of Congress subject to this title,
see 2 USGA 5 179d.

Personal holding company income as including copyright royalties, see 26 USCA
5 543.

Power of Congress to promote progress of science and useful arts by securing for
limited times to authors exclusive right to their respective writings, see
USGA Const. Art. I 5 8, cl. 8.

Terms within the meaning of this title defined for the purposes of live musical
performance sound recordings and music videos unauthorized fixation and
trafficking, see 18 USGA 5 2319A.

Unauthorized publication of wire or radio communication provisions not affecting
rights under this title, see 47 USCA 5 605.

Unlawful importation of articles infringing on registration under this title, see 19
USCA 5 1337.

LIBRARY REFERENCES
Law Review and Journal Commentaries

Creeping CANCOM: Canadian distribution of American television programming
to Alaskan cable systems. William J. Potts, Jr. and James E. Dunstan, 7
Pace L.Rev. 127 (1986).

Fix or fade away: Has common-law copyright or non-extemporaneous lectures
survived the Copyright Revision Act of 1976? Craig A. Marks, 1 Cooley
L.Rev. 371 (1983).

Free speech, copyright, and fair use. L. Ray Patterson, 40 Van.L.Rev. 1 (1987).
Impact of digital technology on copyright law. Eric Fleischmann, 8 Computer

L.J. 1 (1987).
Legal protection for microcode and beyond. John R. Harris. VI Computer L.J.

187 (1985).
Music recording, publishing, and compulsory licenses: Toward a consistent copy-

right law. Note, 14 Hofstra L.Rev. 379 (1986).
Right of publicity run riot: The case for a federal statute. Note, 60 So.Cal.L.Rev.

1179 (1987).
Rohauer revisited: "Rear Window," copyright reversions, renewals, terminations,

derivative works and fair use. Richard Colby, 13 Pepperdine L.Rev. 569
(1986).

Ii
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CHAPTER 1—SUBJECT MATTER AND SCOPE OF COPYRIGHT

Sec.

102.
103.
104.
104A
105.

106A
107.
108.

109

110

111
112
113
114
115

116

[116A
117.

119

120.

tSo in

Definitions.
Subject matter of copyright: In general.
Subject matter of copyright: Compilations and derivative works.
Subject matter of copyright: National origin.
Copyright in restored works.
Subject matter of copyright: United States Government works.
Exclusive rights in copyrighted works.
Rights of certain authors to attribution and integrity.
Limitations on exclusive rights: Fair use.
Limitations on exclusive rights: Reproduction by libraries and ar-

chives.
Limitations on exclusive rights: Effect of transfer of particular copy

or phonorecord.
Limitations on exclusive rights: Exemption of certain performances

and displays.
Limitations on exclusive rights: Secondary transmissions.
Limitations on exclusive rights: Ephemeral recordings.
Scope of exclusive rights in pictorial, graphic, and sculptural works.
Scope of exclusive rights in sound recordings.
Scope of exclusive rights in nondramatic musical works: Compulso-

ry license for making and distributing phonorecords.
Negotiated licenses for public performances by means of coin-

operated phonorecord players.
Renumbered 116.]
Scope of exclusive rights: Use in conjunction with computers and

similar information systems.'cope

of exclusive rights: Use of certain works in connection with
noncommercial broadcasting.

Limitations on exclusive rights: Secondary transmissions of super-
stations and network stations for private home viewing.

Scope of exclusive rights in architectural works.
original. Does not conform to section catchline.

HISTORICAL AND
Amendments

1994 Amendments. Pub.L. 103-465,
Title V, 5 514(c), Dec. 8, 1994, 108 Stat.
4981, in item 104A substituted "in re-
stored works" for "in certain motion pic-
tures".

1993 Amendments. Pub.L. 103-198,
5 3(a), (b)(2), Dec. 17, 1993, 107 Stat.
2309, redesignated item 116A as 116 and
struck out former item 116 which had
read: "Scope of exclusive rights in non-
dramatic musical works: Compulsory li-
censes for public performances by means
of coin-operated phonorecord players".

STATUTORY NOTES
Pub.L. 103-182, Title III, 5 334(b),

Dec. 8, 1993, 107 Stat. 2115, added item
104A.

1990 Amendments. Pub.L. 101-650,
Title VI, 5 603(b), Title VII, 5 704(b)(1),
Dec. 1, 1990, 104 Stat. 5130, 5134, added
items 106A and 120.

1988 Amendments. Pub.L. 100-667,
Title II, 5 202(6), Nov. 16, 1988, 102
Stat. 3958, added item 119.

Pub.L. 100-568, 5 4(b)(2), Oct. 31,
1988, 102 Stat. 2857, substituted in item
116 "Compulsory licenses for public per-
formances" for "Public performances"
and added item 116A.

6
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CROSS REFERENCES

Semiconductor chip product protection provisions not affecting rights or remedies
under this chapter, see 17 USGA 5 912.

LIBRARY REFERENCES

Law Review and Journal Commentaries
Analysis and guide to the Berne Convention Implementation Act: Amendments to

the United States Copyright Act. William A. Tanenbaum, 13 Hamline
L.Rev. 253 (1990).

Copyright and the educational process: The right of teacher inception. Russ
VerSteeg, 75 Iowa L.Rev. 381 (1990).

Copyright law: Confrontation with the computer age. David Goldberg and
Robert J. Bernstein, 210 N.Y.L.J. 3 (Sept. 17, 1993).

Copyrights and state liability. Beryl R. Jones, 76 Iowa L.Rev. 701 (1991).
Creation and commercial value: Copyright protection of works of information.

Jane C. Ginsburg, 90 Colum.L.Rev. 1865 (1990).
Entertainment bankruptcies: The Copyright Act meet the Bankruptcy Code.

Schuyler M. Moore, 48 Bus.Law. 567 (1993).
Methods of determining substantial similarity in copyright cases involving comput-

er programs. Pamela Hobbs, 67 U.Det.L.Rev. 393 (1990).
Monopolizing the law: The scope of copyright protection for law reports and

statutory compilations. L. Ray Patterson and Craig Joyce, 36 UCLA L.Rev.
719 (1989).

Ownership of copyrightable works of university professors: The interplay between
the copyright act and the university copyright policies. Laura G. Lape, 3?
ViH.L.Rev. 223 (1992).

Software copyright law: The enforceability sham. Comment, 35 Loyola L.Rev.
485 (1989).
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WESTLAND COMPUTER ASSISTED LEGAL RESEARCH
WESTLAW supplements your legal research in many ways. WESTLAW
allows you to
~ update your research with the most current information
~ expand your library with additional resources
~ retrieve direct history, precedential history and parallel citations with the

Insta-Cite service
For more information on using WESTLAW to supplement your research, see
the WESTLAW Electronic Research Guide, which follows the Explanation.

101. Definitions

Except as otherwise provided in this title, as used in this title, the
following terms and their variant forms mean the following:

An "anonymous work" is a work on the copies or phonorec-
ords of which no natural person is identified as author.

An "architectural work" is the design of a building as embod-
ied in any tangible medium of expression, including a building,

7



17 5 101 COPYMGHTS Ch. j.

architectural plans, or drawings. The work includes the overall
form as well as the arrangement and composition of spaces and
elements in the design, but does not include individual standard
features.

"Audiovisual works" are works that consist of a series of
related images which are intrinsically intended to be shown by
the use of machines or devices such as projectors, viewers, or
electronic equipment, together with accompanying sounds, if
any, regardless of the nature of the material objects, such as
films or tapes, in which the works are embodied.

The "Berne Convention" is the Convention for the Protection
of Literary and Artistic Vforks, signed at Berne, Switzerland, on
September 9, 1886, and all acts, protocols, and revisions thereto.

A work is a "Berne Convention work" if—

(1) in the case of an unpublished work, one or more of the
authors is a national of a nation adhering to the Berne
Convention, or in the case of a published work, one or more
of the authors is a national of a nation adhering to the Berne
Convention on the date of first publication;

(2) the work was first published in a nation adhering to
the Berne Convention, or was simultaneously first published
in a nation adhering to the Berne Convention and in a
foreign nation that does not adhere to the Berne Convention;

(3) in the case of an audiovisual work—

(A) if one or more of the authors is a legal entity, that
author has its headquarters in a nation adhering to the
Berne Convention; or

(B) if one or more of the authors is an individual, that
author is domiciled, or has his or her habitual residence
in, a nation adhering to the Berne Convention;

(4) in the case of a pictorial, graphic, or sculptural work
that is incorporated in a building or other structure, the
building or structure is located in a nation adhering to the
Berne Convention; or

(5) in the case of an architectural work embodied in a
building, such building is erected in a country adhering to
the Berne Convention.

For purposes of paragraph (j.), an author who is domiciled in or
has his or her habitual residence in, a nation adhering to the
Berne Convention is considered to be a national of that nation.
For purposes of paragraph (2), a work is considered to have been
simultaneously published in two or more nations if its dates of
publication are within 30 days of one another.
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Ch. 1 SUBJECT MATTER AND SCOPE 17 5 101

The "best edition" of a work is the edition, published in the
United States at any time before the date of deposit, that the
Library of Congress determines to be most suitable for its pur-
poses.

A person's "children" are that person's immediate offspring,
whether legitimate or not, and any children legally adopted by
that person.

A "collective work" is a work, such as a periodical issue,
anthology, or encyclopedia, in which a number of contributions,
constituting separate and independent works in themselves, are
assembled into a collective whole.

A "compilation" is a work formed by the collection and
assembling of preexisting materials or of data that are selected,
coordinated, or arranged in such a way that the resulting work
as a whole constitutes an original work of authorship. The term
"compilation" includes collective works.

"Copies" are material objects, other than phonorecords, in
which a work is fixed by any method now known or later
developed, and from which the work can be perceived, repro-
duced, or otherwise communicated, either directly or arith the
aid of a machine or device. The term "copies" includes the
material object, other than a phonorecord, in which the work is
first fixed.

"Copyright owner", with respect to any one of the exclusive
rights comprised in a copyright, refers to the owner of that
particular right.

The "country of origin" of a Berne Convention work, for
purposes of section 411, is the United States if—

(1) in the case of a published work, the work is first
published—

(A) in the United States;
(B) simultaneously in the United States and another

nation or nations adhering to the Berne Convention,
whose law grants a term of copyright protection that is
the same as or longer than the term provided in the
United States;

(C) simultaneously in the United States and a foreign
nation that does not adhere to the Berne Convention; or

(D) in a foreign nation that does not adhere to the
Berne Convention, and all of the authors of the work are
nationals, domiciliaries, or habitual residents of, or in
the case of an audiovisual work legal entities with head-
quarters in, the United States;

9



17 %101 COPYRIGHTS Ch. 1

(2) in the case of an unpublished work, all the authors of
the work are nationals, domiciliaries, or habitual residents
of the United States, or, in the case of an unpublished
audiovisual work, all the authors are legal entities with
headquarters in the United States; or

(3) in the case of a pictorial, graphic, or sculptural work
incorporated in a building or structure, the building or
structure is located in the United States.

For the purposes of section 411, the "country of origin" of any
other Berne Convention work is not the United States.

A work is "created" when it is fixed in a copy or phonorecord
for the first time; where a work is prepared over a period of
time, the portion of it that has been fixed at any particular time
constitutes the work as of that time, and where the work has
been prepared in different versions, each version constitutes a
separate work.

A "derivative work" is a work based upon one or more
preexisting works, such as a translation, musical arrangement,
dramatization, fictionalization, motion picture version, sound
recording, art reproduction, abridgment, condensation, or any
other form in which a work may be recast, transformed, or
adapted. A work consisting of editorial revisions, annotations,
elaborations, or other modifications which, as a whole, represent
an original work of authorship, is a "derivative work".

A "device", "machine", or "process" is one now known or
later developed.

To "display" a work means to show a copy of it, either directly
or by means of a film, slide, television image, or any other device
or process or, in the case of a motion picture or other audiovisu-
al work, to show individual images nonsequentially.

A work is "fixed" in a tangible medium of expression when its
embodiment in a copy or phonorecord, by or under the authority
of the author, is sufficiently permanent or stable to permit it to
be perceived, reproduced, or otherwise communicated for a
period of more than transitory duration. A work consisting of
sounds, images, or both, that are being transmitted, is "fixed" for
purposes of this title if a fixation of the work is being made
simultaneously with its transmission.

The terms "including" and "such as" are illustrative and not
limitative.

A "joint work" is a work prepared by two or more authors
with the intention that their contributions be merged into insepa-
rable or interdependent parts of a unitary whole.
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"Literary works" are works, other than audiovisual works,
expressed in words, numbers, or other verbal or numerical
symbols or indicia, regardless of the nature of the material
objects, such as books, periodicals, manuscripts, phonorecords,
film, tapes, disks, or cards, in which they are embodied.

"Motion pictures" are audiovisual works consisting of a series
of related images which, when shown in succession, impart an
impression of motion, together with accompanying sounds, if
any.

To "perform" a work means to recite, render, play, dance, or
act it, either directly or by means of any device or process or, in
the case of a motion picture or other audiovisual work, to show
its images in any sequence or to make the sounds accompanying
lt audible.

"Phonorecords" are material objects in which sounds, other
than those accompanying a motion picture or other audiovisual
work, are fixed by any method now known or later developed,
and from which the sounds can be perceived, reproduced, or
otherwise communicated, either directly or with the aid of a
machine or device, The term "phonorecords" includes the ma-
terial object in which the sounds are first fixed.

"Pictorial, graphic, and sculptural works" include two-dimen-
sional and three-dimensional works of fine, graphic, and applied
art, photographs, prints and art reproductions, maps, globes,
charts, diagrams, models, and technical drawings, including
architectural plans. Such works shall include works of artistic
craftsmanship insofar as their form but not their mechanical or
utilitarian aspects are concerned; the design of a useful article,
as defined in this section, shall be considered a pictorial, graph-
ic, or sculptural work only if, and only to the extent that, such
design incorporates pictorial, graphic, or sculptural features that
can be identified separately from, and are capable of existing
independently of, the utilitarian aspects of the article.

A "pseudonymous work" is a work on the copies or phonorec-
ords of which the author is identified under a fictitious name.

"Publication" is the distribution of copies or phonorecords of a
work to the public by sale or other transfer of ownership, or by
rental, lease, or lending. The offering to distribute copies or
phonorecords to a group of persons for purposes of further
distribution, public performance, or public display, constitutes
publication. A public performance or display of a work does not
of itself constitute publication.

11
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"Registration", for purposes of sections 205(c)(2), 405, 406,
410(d), 411, 412, and 506(e), means a registration of a claim in
the original or the renewed and extended term of copyright.

To perform or display a work "publicly" means—
(1) to perform or display it at a place open to the public

or at any place where a substantial number of persons
outside of a normal circle of a family and its social acquain-
tances is gathered; or

(2) to transmit or otherwise communicate a performance
or display of the work to a place specified by clause (1) or to
the public, by means of any device or process, whether the
members of the public capable of receiving the performance
or display receive it in the same place or in separate places
and at the same time or at different times.

"Sound recordings" are works that result from the fixation of
a series of musical, spoken, or other sounds, but not including
the sounds accompanying a motion picture or other audiovisual
work, regardless of the nature of the material objects, such as
disks, tapes, or other phonorecords, in which they are embodied.

"State" includes the District of Columbia and the Common-
wealth of Puerto Rico, and any territories to which this title is
made applicable by an Act of Congress.

A "transfer of copyright ownership" is an assignment, mort-
gage, exclusive license, or any other conveyance, alienation, or
hypothecation of a copyright or of any of the exclusive rights
comprised in a copyright, whether or not it is limited in time or
place of effect, but not including a nonexclusive license.

A "transmission program" is a body of material that, as an
aggregate, has been produced for the sole purpose of transmis-
sion to the public in sequence and as a unit.

To "transmit" a performance or display is to communicate it
by any device or process whereby images or sounds are received
beyond the place from which they are sent.

The "United States", when used in a geographical sense,
comprises the several States, the District of Columbia and the
Commonwealth of Puerto Rico, and the organized territories
under the jurisdiction of the United States Government.

A "useful article" is an article having an intrinsic utilitarian
function that is not merely to portray the appearance of the
article or to convey information. An article that is normally a
part of a useful article is considered a "useful article".

The author's "widow" or "widower" is the author's surviving
spouse under the law of the author's domicile at the time of his
or her death, whether or not the spouse has later remarried.
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A "work of visual art" is—

(1) a painting, drawing, print, or sculpture, existing in a
single copy, in a limited edition of 200 copies or fewer that
are signed and consecutively numbered by the author, or, in
the case of a sculpture, in multiple cast, carved, or fabricat-
ed sculptures of 200 or fewer that are consecutively num-
bered by the author and bear the signature or other identify-

ing mark of the author; or
(2) a still photographic image produced for exhibition

purposes only, existing in a single copy that is signed by the
author, or in a limited edition of 200 copies or fewer that are
signed and consecutively numbered by the author.

A work of visual art does not include—

(A)(i) any poster, map, globe, chart, technical drawing,
diagram, model, applied art, motion picture or other audio-
visual work, book, magazine, newspaper, periodical, data
base, electronic information service, electronic publication,
or similar publication;

(ii) any merchandising item or advertising, promotional,
descriptive, covering, or packaging material or container;

(iii) any portion or part of any item described in clause (i)

or (ii);

(B) any work made for hire; or

(C) any work not subject to copyright protection under
this title.

A "work of the United States Government" is a work prepared
by an officer or employee of the United States Government as

part of that person's official duties.

A "work made for hire" is—

(1) a work prepared by an employee within the scope of
his or her employment; or

(2) a work specially ordered or commissioned for use as a
contribution to a collective work, as a part of a motion
picture or other audiovisual work, as a translation, as a
supplementary work, as a compilation, as an instructional
text, as a test, as answer material for a test, or as an atlas, if

the parties expressly agree in a written instrument signed by
them that the work shall be considered a work made for
hire. For the purpose of the foregoing sentence, a "supple-

mentary work" is a work prepared for publication as a
secondary adjunct to a work by another author for the

purpose of introducing, concluding, illustrating, explaining,
revising, commenting upon, or assisting in the use of the

13 .
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HISTORICAL AND STATUTORY NOTES

Pub.L. 101-650, 5 702(b), added, to
definition of "Berne Convention work",
par. (5).

Pub.L. 101-650, g 602, inserted, after
paragraph defining a "widow", definition
of term "work of visual art".

1988 Amendments. Pub.L. 100-568,
5 4(a)(1)(B), added definition of terms
"The Berne Convention" and "A work is
a Berne Convention work" following defi-
nition of "Audiovisual works".

Pub.L. 100-568, 5 4(a)(1)(C) added def-
inition of term "country of origin" follow-
ing definition of "Copyright owner".

Pub.L. 100—568, 5 4(a)(1)(A), extended
definition of term "Pictorial, graphic, and
sculptural works", substituting in the first
sentence "diagrams, models, and techni-
cal drawings, including architectural
plans" for "technical drawings, dia-
grams, and models".

1980 Amendments. Pub.L. 96-517 add-
ed deBnition of term "computer pro-
gi'aiil

Effective Dates
1992 Acts. Amendment by section 3(b)

of Pub.L. 102-563 effective on Oct. 28,
1992, see section 4 of Pub.L. 102—563, set
out as a note under section 10'.ll of this
title.

Section 102(g) of Pub.L. 102-307 pro-
vided that:

"(1) Subject to paragraphs (2) and (3),
this section and the amendments made by
this section [amending this section and
sections 304, 408, 409, and 708 of this

14

Revision Notes and Legislative Reports
1976 Acts. The significant definitions

in this section will be mentioned or sum-
marized in connection with the provi-
sions to which they are most relevant.
House Report No. 94-1476.

1980 Acts. House Report No.
96-1307(Parts I and II), see 1980 U.S.
Code Cong. and Adm. News, p. 6460.

1988 Acts. Senate Report No. 100-352,
see 1988 U.S. Code Cong. and Adm.
News, p. 3706.

1990 Acts. Senate Report No. 101-416,
House Report Nos. 101-123, 101-512,
101-514, 101-734, and 101-735, and
Statement by President, see 1990 U.S.
Code Cong. and Adm. News, p. 6802.

1992 Acts. House Report Nos. 102—379
and 102-196, see 1992 U.S. Code Cong.
and Adm. News, p. 166.

House Report No. 102-873(Parts I and
II) and Statement by President, see 1992
U.S. Code Cong. and Adm. News, p.
3578.

Amendments
1992 Amendments. Pub.L. 102-563,

5 3(b), substituted "Except as otherwise
provided in this title, as" for "As" in
introductory provisions.

Pub.L. 102-307, 5 102(b)(2), added def-
inition of "Registration".

1990 Amendments. Pub.L. 101-650,
5 702(a), inserted, after paragraph defin-
ing an "anonymous work", definition of
"architectural work".

other work, such as forewords, afterwords, pictorial illustra-
tions, maps, charts, tables, editorial notes, musical arrange-
ments, answer material for tests, bibliographies, appendixes,
and indexes, and an "instructional text" is a literary, pictori-
al, or graphic work prepared for publication and with the
purpose of use in systematic instructional activities.

A "computer program" is a set of statements or instructions to
be used directly or indirectly in a computer in order to bring
about a certain result.

(Pub.L. 94—553, Title I, 5 101, Oct. 19, 1976, 90 Stat. 2541; Pub.L. 96-517,
5 10(a), Dec. 12, 1980, 94 Stat. 3028; Pub.L. 100-568, 5 4(a)(1), Oct. 31,
1988, 102 Stat. 2854; Pub.L. 101-650, Title VI, 5 602, Title VII, 5 702, Dec.
1, 1990, 104 Stat. 5128, 5133; Pub.L. 102-307, Title I, 5 102(b)(2), June 26,
1992, 106 Stat. 266; Pub.L. 102-563, 5 3(b), Oct. 28, 1992, 106 Stat. 4248.)
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title and enacting provisions set out as a
note under section 304 of this title] shall
take effect on the date of the enactment of
this Act [June 26, 1992].

"(2) The amendments made by this
section shall apply only to those copy-
rights secured between January 1, 1964,
and December 31, 1977. Copyrights se-
cured before January 1, 1964, shall be
governed by the provisions of section
304(a) of title 17, United States Code
[section 304(a) of this title], as in effect on
the day before the effective date of this
section [June 26, 1992].

"(3) This section and the amendments
made by this section shall not affect any
court proceedings pending on the effec-
tive date of this section [June 26, 1992]."

1990 Acts. Amendment by section 602
of Pub.L. 101-650 effective 6 months af-
ter Dec. 1, 1990, see section 610 of
Pub.L. 101—650, set out as a note under
section 106A of this title.

Section 706 of Title VII of Pub.L.
101-650 provided that: "The amend-
ments made by this title [enacting section
120 of this title, amending this section
and sections 102, 106, and 301 of this
title, and enacting a provision se'ut as a
note under this section] apply t'o—

"(1) any architectural work created on
or after the date of the enactment of this
Act [Dec. 1, 1990]; and

"(2) any architectural work that, on
the date of the enactment of this Act [Dec.
1, 1990], is unconstructed and embodied
in unpublished plans or drawings, except
that protection for such architectural
work under title 17, United States Code
[this title], by virtue of the amendments
made by this title, shall terminate on De-
cember 31, 2002, unless the work is con-
structed by that date."

1988 Acts. Section 13 of Pub.L.
100-568 provided that:

"(a) Effective date.—This Act and the
amendments made by this Act [see Short
Title of 1988 Amendments note under this
section] take effect on the date on which
the Berne Convention (as defined in sec-
tion 101 of title 17, United States Code
[this section]) enters into force with re-
spect to the United States [Mar. 1, 1989].
[The Berne Convention entered into force
with respect to the United States on Mar.
1, 1989.]

15

"(b) Effect on pending cases.—Any
cause of action arising under title 17,
United States Code [this title], before the
effective date of this Act shall be gov-
erned by the provisions of such title [this
title] as in effect when the cause of action
arose."

1976 Acts. Section effective Jan. 1,

1978, except as otherwise expressly pro-
vided, see section 102 of Pub.L. 94-553,
set out as a note preceding section 101 of
this title.

Short Title
1994 Amendments. Pub.L. 103-369,

5 1, Oct. 18, 1994, 108 Stat. 3477, pro-
vided that: "This Act [amending sections
111 and 119 of this title, enacting provi-
sions set out as notes under section 119
of this title, and repealing provisions set
out as a note under section 119 of this
title] may be cited as the 'Satellite Home
Viewer Act of 1994'."

1993 Amendments. Pub.L. 103-198,
5 1, Dec. 17, 1993, 107 Stat. 2304, pro-
vided that: "This Act [amending sections
111, 116, 116A, 118, 119, 801 to 804,
1004 to 1007, and 1010 of this title, and
section 1288 of Title 8, Aliens and Nation-
ality, repealing sections 116, 803, and
805 to 810 of this title, and enacting
provisions set out as notes under section
801 of this title and section 1288 of Title
8] may be cited as the 'Copyright Royalty
Tribunal Reform Act of 1993'."

1992 Amendments. Section 1 of Pub.L.
102-307 provided that: "This Act [enact-
ing sections 179 to 179k of Title 2, The
Congress, amending this section and sec-
tions 108, 304, 408, 409, and 708 of this
title, repealing sections 178, 178 note,
and 178a to 178l of Title 2, and enacting
provisions set out as notes under this
section and sections 304 of this title and
179 of Title 2] may be cited as the 'Copy-
right Amendments Act of 1992'."

Section 101 of Title I of Pub.L. 102-307
provided that: "This title [amending this
section and sections 304, 408, 409, and
708 of this title and enacting provisions
set out as notes under this section and
section 304 of this title] may be referred
to as the 'Copyright Renewal Act of
1992'."

1990 Amendments. Section 601 of Ti-
tle VI of Pub.L. 101 —650 provided that:
"This title [enacting section 106A of this
title, amending this section and sections
107, 113, 301, 411, 412, 501, and 506 of

Ch. 1 SUBJECT MATTER AND SCOPE
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this title, and enacting provisions set out
as notes under this section and section
106A of this title] may be cited as the
'Visual Artists Rights Act of 1990'."

Section 701 of Title VII of Pub.L.
101-650 provided that: "This title [enact-
ing section 120 of this title, amending this
section and sections 102, 106, and 301 of
this title, and enacting a provision set out
as a note under this section] may be cited
as the 'Architectural Works Copyright
Protection Act .

Section 801 of Title VIII of Pub.L.
101-650 provided that: "This title
[amending section 109 of this title and
enacting a provision set out as notes un-
der sections 109 and 205 of this title] may
be cited as the 'Computer Software Rent-
al Amendments Act of 1990'."

Pub.L. 101-553, 5 1, Nov. 15, 1990,
104 Stat. 2749, provided that: "This Act
[enacting section 511 of this title, amend-
ing sections 501, 910, and 911 of this
title, and enacting provisions set out as a
note under section 501 of this title] may
be cited as the 'Copyright Remedy Clarifi-
cation Act'."

Pub.L. 101-319, 5 1, July 3, 1990, 104
Stat. 290, provided that: "This Act
[amending sections 701 and 802 of this
title and sections 5315 and 5316 of Title
5, Government Organization and Em-
ployees, and enacting provisions set out
as a note under section 701 of this title]
may be cited as the 'Copyright Royalty
Tribunal Reform and Miscellaneous Pay
Act of 1989'."

Pub,L. 101-318, 5 1, July 3, 1990, 104
Stat. 287, provided that: "This Act
[amending sections 106, 111, 704, 708,
801, and 803 of this title and enacting
provisions set out as notes under sections
106, 111, 708, and 803 of this title] may
be cited as the 'Copyright Fees and Tech-
nical Amendments Act of 1989'."

1988 Amendments. Pub.L. 100-667,
Title II, 5 201, Nov. 16, 1988, 102 Stat.
3949, provided that: "This title [enacting
section 119 of this title and section 612
and former section 613 of Title 47, Tele-
graphs, Telephones, and Radiotelegraphs,
amending sections 111, 501, 801, and
803 of this title and section 605 of Title
47 and enacting provisions set out as
notes under section 119 of this title] may
be cited as the 'Satellite Home Viewer
Act of 1988'." [Section ceases to be ef-
fective Dec. 31, 1994, see section 207 of

I
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Pub.L. 100-667, set out as an Effective
and Termination Dates note under sec-
tion 119 of this title.]

Section 1(a) of Pub.L. 100-568 provid-
ed that: "This Act [enacting section 116
of this title, amending this section and
sections 104, 116, 205, 301, 401 to 408,
411, 501, 504, 801, and 803 of this title,
and enacting provisions set out as notes
under this section] may be cited as the
'Berne Convention Implementation Act of
1988'."

1984 Acts. Pub.L. 98-450, 5 1, Oct. 4,
1984, 98 Stat. 1727, provided that: "This
Act [amending sections 109 and 115 of
this title and enacting provisions set out
as a note under section 109 of this title]
may be cited as the 'Record Rental
Amendment of 1984'."

Berne Convention; Congressional Decla-
rations
Section 2 of Pub.L. 100-568 provided

that: "The Congress makes the following
declarations:

"(1) The Convention for the Protection
of Literary. and Artistic Works, signed at
Berne, Switzerland, on September 9,
1886, and all acts, protocols, and revi-
sions thereto (hereafter in this Act [see
Short Title of 1988 Amendments note set
out under this section] referred to as the
'Berne Convention') are not self-execut-
ing under the Constitution and laws of
the United States.

"(2) The obligations of the United
States under the Berne Convention may
be performed only pursuant to appropri-
ate domestic law.

"(3) The amendments made by this Act
[see Short Title of 1988 Amendments note
set out under this section], together with
the law as it exists on the date of the
enactment of this Act [Oct. 31, 1988],
satisfy the obligations of the United States
in adhering to the Berne Convention and
no further rights or interests shall be rec-
ognized or created for that purpose."

Berne Convention; Construction
Section 3 of Pub.L. 100-568 provided

that:
"(a) Relationship With Domestic

Law.—The provisions of the Berne Con-
vention—

"(1) shall be given effect under title
17 [this title], as amended by this Act
[see Short Title of 1988 Amendments
note set out under this section], and

Ch. I SUBJ
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any other relevant provision of Federal
or State law, including the common
law; and

"(2) shall not be enforceable in any
action brought pursuant to the provi-
sions of the Berne Convention itself.
"(b) Certain Rights Not Affected.—The

provisions of the Berne Convention, the
adherence of the United States thereto,
and satisfaction of United States obli-
gations thereunder, do not expand or re-
duce any right of an author of a work,
whether claimed under Federal, State, or
the common law—

"(1) to claim authorship of the work;
or

"(2) to object to any distortion, muti-
lation, or other modification of, or oth-
er derogatory action in relation to, the
work, that would prejudice the author'
honor or reputation."

Definitions
Pub.L. 103-465, Title V, 5 501, Dec. 8,

1994, 108 Stat. 4973, provided that: "For
purposes of this title [enacting section
1101 of this title and section 2319A of
Title 18, Crimes and Criminal Procedure,
amending sections 104A and 109 of this
title, sections 1052 and 1127 of Title 15,
Commerce and Trade, and sec&ious 41,
104, 111, 119, 154, 156, 172, 173, 252,
262, 271, 272, 287, 292, 295, 307, 365,
and 373 of Title 35, Patents, enacting
provisions set out as notes under section

1052 of Title 15, and sections 104 and
154 of Title 35, and amending provisions
set out as a note under section 109 of this
title]—

"(1) the term 'WTO Agreement'as
the meaning given that term in section
2(9) of the Uruguay Round Agreements
Act [section 3501(9) of Title 19, Customs
Duties]; and

"(2) the term 'WTO member country'as

the meaning given that term in sec-
tion 2(10) of the Uruguay Round Agree-
ments Act [section 3501(10) of Title 19]."

First Amendment Application
Section 609 of Title VI of Pub.L.

101-650 provided that: "This title [see
Short Title of 1990 Amendments note set
out under this section] does not authorize
any governmental entity to take any ac-
tion or enforce restrictions prohibited by
the First Amendment to the United States
Constitution.

Works in Public Domain Without Copy-
right Protection
Section 12 of Pub.L. 100-568 provided

that: "Title 17, United States Code [this
title], as amended by this Act [see Short
Title of 1988 Amendments note set out
under this section], does not provide
copyright protection for any work that is
in the public domain in the United
States."
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CROSS REFERENCES
"Audiovisual work" defined as in this section for purposes of traffiddng in

counterfeits, see 18 USGA 5 2318.
"Copy" or "copies" defined as in this section for purposes of-

Criminal infringements, see 18 USGA 5 2319.
Traffiddng in counterfeit phonorecord labels and motion picture or other

audiovisual work copies, see 18 USGA 5 2318.
"Motion picture" defined as in this section for purposes of-

Libraty of Congress, see 2 USGA 5 179i.
Traffickiny in counterfeits, see 18 USGA 5 2318.

"Phonorecord 'efined as in this section for purposes of-
Crinunal infringements, see 18 USCA 5 2319.
Trafficking in counterfeit phonorecord labels and motion picture or other

audiovisual work copies, see 18 USGA 5 2318.
"Publication" defined as in this section for purposes of the Library of Congress,

see 2 USGA 5 179.
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Language tion 101 of this title

defining a " of the United States"
Government one "prepared by * * ~

an employe e United States Govern-
ment as f that person's official
duties" s prohibit copyright pro-
tection fede lly commissioned works.
Schn er v. ley, C.A.D.C.1981, 667
F.2 02, 215 .S.App.D.C. 59, 212
U..Q. 235, ce iorari denied 102 S.Ct.1, 455 U.S. 948, 71 L.Ed.2d 661, 215

.S.P.Q, 96.

5. Independent contractor as co ght
owner

Since Administra 've Office United
States Courts was n in bus's of mak-
ing movies, where i ntere to contract
with private party ro e for Judicial
Conference of U d 'tes five films
about Supreme C d determined
that the private p ould have copy-
right in the films, copyright issued
was lawful under s te allowing govern-
ment agency to d ine whether to al-
low independe ntractor to secure
copyright in w 'epared with govern-
ment funds S apper v. Foley,
D.C.D.C.197 471 F.Supp. 426, 202
U.S.P.Q., jud ent affirmed 667
F.2d 10 215 U .App.D.C. 59, 212
U.S.P.Q 35, certi ari denied 102 S.Ct.
1448, U.S. 948 71 L.Ed.2d 661, 215
U.S.P . 96.

6. ignments
is section den g copyright protec-

n for any work f the United States
overnment, but llowing the United

States government o receive and hold
opyrights transfe d to it by assign-

nt, request, or erwise is not neces-
s subverted by signing to the gov-
ern nt the copyri t in a commissioned
work at is neithe produced by current
or fo employ s nor related to the
official 'es of an government employ-
ee. Schn er v. oley, C.A.D.C.1981,
667 F.2d 1 215 .S.App.D.C. 59, 212
U.S.P.Q. 235, erti ari denied 102 S.Ct.
1448, 455 U.S. 48 71 L.Ed.2d 661, 215
U.S.P.Q. 96.
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state law. Buil g Officials & e
Adm. v. Code Tec ology, Inc., C..
(Mass.)1980, 628 F.2 730, 207 U.S.P.Q.
81, on remand 210 U.S.P.Q. 289.

106. Exclusive rights in copyrighted works

Subject to sections 107 through 120, the owner of copyright under ',,

this title has the exclusive rights to do and to authorize any of the ",
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138

Ch. 1 SU 1

(1) to )

ords; I
(2) t8

work;
(&) tg

work to t
rental,

(4)
graphic ~

audiovia
and

(5) in .

graphic
works,
other a

(Pub L 94-5
5 3(d), July 3,
Dec. 1, 1990,

Revision Not
1976 Acts.

Notes of Co
Hollse Reg

General ScoII
fundamental rig-
copyright owners-
reproduction,
performance,
generally in se
These exclusive i
the so-called

'opyright, are
lap in some cas s
merated rights m'itelyand, as d
tion with sectio
titlej, each sub r
right may be owr
rately.

The approach
the copyright owr
broad terms in Qi
and then to pri
qualifications, or
sections that fo
section 106 I.

Ject to sections
107 through 118 (
be read in conj
sions.



RIGHTS Ch. 1

ractor as copyright

ie Office of United
in business of mak
ntered into contract
produce for Judicial
d States five films
rt and determined
'hould have copy-
ae copyright issued
ute allowing govern-
mine whether to al-
ntractor to secure
epared with govern-
napper v. Foley,
F.Supp. 426, 202

nent affirmed 667
l.App.D.C. 59, 212
ari denied 102 S.Ct.
71 L.Ed.2d 661, 215

ag copyright protec-
if the United States
llowing the United
xi receive and hold
ed to it by assign-
ierwise is not neces-
issigning to the gov-
it in a commissioned
produced by current
s nor related to the
government employ-

Foley, C.A.D.C.1981,
J.S.App.D.C. 59, 212
rari denied 102 S.Ct.
71 L.Ed.2d 661, 215

section which estab-
,overnment disclaims
copyright protection
in of copyrighted ma-
=t copyrighted model
&ped and published by
., which also publish-
building code based
model code, against

it protection through
! from the model code
ling Officials & Code
hnology, Inc., C.A.1
2d 730, 207 U.S.P.Q.
U.S.P.Q. 289.

f copyright under
horize any of the

Ch 1 SUBJECT MATrER AND SCOPE 17 %106

HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports

1976 Acts.
Notes of Committee on the Judiciary,

House Report No. 94-1476

General Scope of Copyright. The five
fundamental rights that the bill gives to
copyright owners—the exclusive rights of
reproduction, adaptation, publication,
performance, and display—are stated
generally in section 106 [this section].
These exclusive rights, which comprise
the so-called "bundle of rights" that is a
copyright, are cumulative and may over-
lap in some cases. Each of the five enu-
merated rights may be subdivided indefi-
nitely and, as discussed below in connec-
tion with section 201 [section 201 of this
title], each subdivision of an exclusive
right may be owned and enforced sepa-
rately.

The approach of the bill is to set forth
the copyright owner's exclusive rights in
broad terms in section 106 [this section],
and then to provide various limitations,
qualifications, or exemptions in the 12
sections that follow. Thus, everything in
section 106 [this section] is made "sub-
ject to sections 107 through 118 [sections
107 through 118 of this title]," and must
be read in conjunction with those provi-
sioils.

13

The exclusive rights accorded to a
copyright owner under section 106 [this
section] are "to do and to authorize" any
of the activities specified in the five num-
bered clauses. Use of the phrase "to
authorize" is intended to avoid any ques-
tions as to the liability of contributory
infringers. For example, a person who
lawfully acquires an authorized copy of a
motion picture would be an infringer if
he or she engages in the business of rent-
ing it to others for purposes of unautho-
rized public performance.

Rights of Reproduction, Adaptation,
and Publication. The first three clauses
of section 106 [this section], which cover
all rights under a copyright except those
of performance and display, extend to
every kind of copyrighted work. The ex-
clusive rights encompassed by these
clauses, though closely related, are inde-
pendent; they can generally be character-
ized as rights of copying, recording, ad-
aptation, and publishing. A single act of
infringement may violate all of these
rights at once, as where a publisher re-
produces, adapts, and sells copies of a
person's copyrighted work as part of a
publishing venture. Infringement takes
place when any one of the rights is violat-
ed: where, for example, a printer repro-
duces copies without selling them or a

9

(1) to reproduce the copyrighted work in copies or phonorec-
ords;

(2) to prepare derivative works based upon the copyrighted
work;

(3) to distribute copies or phonorecords of the copyrighted
work to the public by sale or other transfer of ownership, or by
rental, lease, or lending;

(4) in the case of literary, musical, dramatic, and choreo-
graphic works, pantomimes, and motion pictures and other
audiovisual works, to perform the copyrighted work publicly;
and

(5) in the case of literary, musical, dramatic, and choreo-
graphic works, pantomimes, and pictorial, graphic, or sculptural
works, including the individual images of a motion picture or
other audiovisual work, to display the copyrighted work publicly.

(Pub.L. 94—553, Title I, 5 101, Oct. 19, 1976, 90 Stat. 2546; Pub.L. 101-318,
g 3(d), July 3, 1990, 104 Stat. 288; Pub.L. 101-650, Title VII, 5 704(b)(2),
Dec. 1, 1990, 104 Stat. 5134.)
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retailer sells copies without having any- righted work," and the definition in see-
thing to do with their reproduction. The tion 101 [section 101 of this title] refers to
references to "copies or phonorecords," "a translation, musical arrangement, dra-
although in the plural, are intended here matization, fictionalization, motion pic-
and throughout the bill to include the ture version, sound recording, art repro-
singular (1 U.S.C. 5 1 [section 1 of Title duction, abridgment, condensation, or
1, General Provisions] ). any other form in which a work may be

Reproduction.—Read together with the recast, transformed, or adapted." Thus,
relevant definitions in section 101 [sec- to constitute a violation of section 106(2)
tion 101 of this title], the right "to repro- [clause (2) of this section], the infringing
duce the copyrighted work in copies or work must incorporate a portion of the
phonorecords" means the right to pro copyrighted work in some form; for ex-
duce a material object in which the work ample, a detailed commentary on a work
is duplicated, transcribed, imitated, or or a programmatic musical composition
simulated in a fixed form from which it inspired by a novel would not normally
can be "perceived, reproduced, or other- constitute infringements under this
wise communicated, either directly or
with the aid of a machine or device." As Use in Information Storage and Retriev-
under the present law, a copyrighted al Systems.—As section 117 [section 117
work would be infringed by reproducing of this title] declares explicitly, the bill is
it in whole or in any substantial part, and not intended to alter the present law with
by duplicating it exactly or by imitation respect to the use of copyrighted works in
or simulation. Wide departures or varia- computer systems.
tions from the copyrighted work would ~iic Distribution.clause (3) of sec-
still be an infringement as long as the tion 106 [clause (3) of this section] estabauthor s "expression 'ather than merely lishes the exclusive right of pubhcation:the author's "ideas" are taken. An ex- The right "to distribute copies or phono-
ception to this general principle, applica- records of the copyrighted work to the
ble to the reProduction of coPyrighted public by sale or other transfer of owner-
sound recordings, is specified in section ship or by rentai lease or lending»
114 [section 114 of this title]. Under this provision the copyright owner

"Reproduction" under clause (1) of would have the right to control the first
section 106 [clause (1) of this section) is public distribution of an authorized copy
to be distinguished from "display" under or phonorecord of his work, whether by
clause (5). For a work to be "repro- sale, gift, loan, or some rental or lease
duced," its fixation in tangible form must arrangement. Likewise, any unautho-
be "sufficiently permanent or stable to rized public distribution of copies or pho-
permit it to be perceived, reproduced, or norecords that were unlawfully made
otherwise communicated for a period of would be an .'nfringement. As section
more than transitory duration." Thus, 109 [section 109 of this title] makes clear,
the showing of images on a screen or however, the copyright owner's rights un-
tube would not be a violation of clause der section 106(3) [clause (3) of this sec-
(1), although it might come within the tion] cease with respect to a particular
scope of clause (5). copy or phonorecord once he has parted

Preparation of Derivative Works.—The with ownership of it.
exclusive right to prepare derivative Rights of public performance and Dis-
works, specified separately in clause (2) play. performing Rights and the "For
of section 106 [clause (2) of this section], Profit" Limitation.—The right of public
overlaps the exclusive right of reproduc- performance under section 106(4) [clause
tion to some extent. It is broader than (4) of this section] extends to "literary,
that right, however, in the sense that re- musical, dramatic, and choreographic
production requires fixation in copies or works pantomimes, and motion pictures
phonorecords, whereas the preparation and other audiovisual works and sound
of a derivative work, such as a ballet, recordings" and, unlike the equivalent
pantomime, or improvised performance, provisions now in effect, is not limited by
may be an infringement even though any "for profit" requirement. The ap-
nothing is ever fixed in tangible form. proach of the bill, as in many foreign

To be an infringement the "derivative laws, is first to state the public perfor-
work" must be "based upon the copy- mance right in broad terms, and then to
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provide specific exemptions for edu-
cational and other nonprofit uses.

This approach is more reasonable than
the outright exemption of the 1909 stat-

The line between commercial and
"nonproBt" organizations is increasingly
difficult to draw. Many "non-profiit" or-
ganizations are highly subsidized and ca-

pable of paying royalties, and the wide-
spread public exploitation of copyrighted
works by public broadcasters and other
noncommercial organizations is likely to
grow. In addition to these trends, it is
worth nothing that performances and dis-

plays are continuing to supplant markets
for printed copies and that in the future a
broad "not for profit" exemption could
not only hurt authors but could dry up
their incentive to write.

The exclusive right of public perfor-
mance is expanded to include not only
motion pictures, including works record-
ed on film, video tape, and video disks,
but also audiovisual works such as film-
strips and sets of slides. This provision
of section 106(4) [clause (4) of this sec-
tion], which is consistent with the assimi-
lation of motion pictures to audiovisual
works throughout the bill, is also related
to amendments of the definitions of "dis-
play" and "perform" discussed below.
The important issue of performing rights
in sound recordings is discussed in con-
nection with section 114 [section 114 of
this title].

Right of Public Display.—Clause (5) of
section 106 [clause (5) of this section]
represents the first explicit statutory rec-
ognition in American copyright law of an
exclusive right to show a copyrighted
work, or an image of it, to the public.
The existence or extent of this right under
the present statute is uncertain and sub-

'ect to challenge. The bill would give the
owners of copyright in "literary, musical,
dramatic, and choreographic works, pan-
tomimes, and pictorial, graphic, or sculp-

,itural works", including the individual im-
ages of a motion picture or other audiovi-
sual work, the exclusive right "to display

,the copyrighted work publicly."
&efinitions. Under the definitions of

„Pe«rm," "display," "publicly," and
transmit" in section 101 [section 101 of

'this title], the concepts of public perfor-
ance and public display cover not only
e initial rendition or showing, but also

~y further act by which that rendition or
+ wing is transmitted or communicated

1

to the public. Thus, for example: a sing-
er is performing when he or she sings a
song; a broadcasting network is perform-
ing when it transmits his or her perfor-
mance (whether simultaneously or from
records); a local broadcaster is perform-
ing when it transmits the network broad-
cast; a cable television system is per-
forming when it retransmits the broad-
cast to its subscribers; and any individual
is performing whenever he or she plays a
phonorecord embodying the performance
or communicates the performance by
turning on a receiving set. Although any
act by which the initial performance or
display is transmitted, repeated, or made
to recur would itself be a "performance"
or "display" under the bill, it would not
be actionable as an infringement unless it
were done "publicly," as defined in sec-
tion 101 [section 101 of this title]. Cer-
tain other performances and displays, in
addition to those that are "private," are
exempted or given qualified copyright
control under sections 107 through 118
[sections 107 through 118 of this title].

To "perform" a work, under the defini-
tion in section 101 [section 101 of this
title], includes reading a literary work
aloud, singing or playing music, dancing
a ballet or other choreographic work, and
acting out a dramatic work or panto-
mime. A performance may be accom-
plished "either directly or by means of
any device or process," including all
kinds of equipment for reproducing or
amplifying sounds or visual images, any
sort of transmitting apparatus, any type
of electronic retrieval system, and any
other techniques and systems not yet in
use or even invented.

The definition of "perform" in relation
to "a motion picture or other audio visual
work" is "to show its images in any se-
quence or to make the sounds accompa-
nying it audible." The showing of por-
tions of a motion picture, filmstrip, or
slide set must therefore be sequential to
constitute a "performance" rather than a
"display", but no particular order need
be maintained. The purely aural perfor-
mance of a motion picture sound track,
or of the sound portions of an audiovisual
work, would constitute a performance of
the "motion picture or other audiovisual
work"; but, where some of the sounds
have been reproduced separately on pho-
norecords, a performance from the pho-
norecord would not constitute perfor-

Ch. 1 SUBJECT MATTER AND SCOPE
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mance of the motion picture or audiovi- device or process. The definition of
sual work. "transmit"—to communicate a perfor-

The corresponding definition of "dis- mance or display "by any device or pro-
play" covers any showing of a "copy" of cess whereby images or sound are re-
the work, "either direcdy or by means of ceived beyond the Place from which they
a film, slide, television image, or any oth- are sent"—is broad enough to include all
er device or process." Since "copies" conceivable forms and combinations of
are defined as including the material ob- wired or wireless communications media,
ject "in which the work is first fixed," the including but by no means limited to ra-
right of public display applies to original dio and television broadcasting as we
works of art as weil as to reproductions know them. Each and every method by
of them. With respect to motion pictures which the images or sounds comprising a
and other audiovisual works, it is a "dis- performance or display are picked up and
play" (rather than a "performance") to conveyed is a "transmission," and if the
show their "individual images nonse- transmission reaches the public in my
quentially." In addition to the direct [any] form, the case comes within the
showings of a copy of a work, "display" scope of clauses (4) or (5) of section 106

would include the projection of an image [clauses (4) or (5) of this section].
on a screen or other surface by any meth- Under the bill, as under the present
od, the transmission of an image by elec- law, a performance made available by
tronic or other means, and the showing transmission to the pubIic at large is
of an image on a cathode ray tube, or "public" even though the recipients are
similar viewing apparatus connected with not gathered in a single place, and even if
any sort of information storage and re- there is no proof that any of the potential
trieval system. recipients was operating his receiving ap-

Under clause (1) of the definition of Paratus at the time of the transmission.
"publicly" in section i pi [section Ipi of The same principles apply whenever the
this tide], a performance or display is potendal recipients of the transmission
"public" if it takes place "at a place open represent a limited segment of the public,
to the public or at any place where a such as the occupants of hotel rooms or
substantial number of persons outside of die subscribers of a cable television ser-

a normal circle of a family and its social vice. Clause (2) of the definition of "pub-

acquaintances is gathered" One of the licly" is applicable "whether the mem-

Pnnclpa purposes of the def'tion was bers of the Public capable of recei~g the

to make clear that, contrary to the deci- performance or display receive it in the

sion m Metr~Gold~-May~DBt buttng same place or ln separate places and at

Corp. v. ~yatt, 21 C.O.13uii. 2p3 (D Md the same dme or at different times."

1932), performances in "semipublic" 1990 Acts. Senate Report No. 101-267,
places such as clubs, lodges, factories, see 1990 U.S. Code Cong. and Adm.
summer camps, and schools are "public News, p. 231
performances" subject to copyright con- Senate Report No. 101-416, House Re-
trol. The term "a family" in this context port Nos. 101-123, 101-512, 101-514,
would include an individual living alone, 101-734, and 101-735, and Statement by
so that a gathering confined to the indi- President, see 1990 U.S. Code Cong. and
vidual's social acquaintances would nor- Adm. News, p. 6802.
mally be regarded as private. Routine
meetings of businesses and governmental Amendments

personnel would be excluded because
they do not represent the gathering of a substituted "through 120" for "through

119" in introductory provisions.

Clause (2) of the definition of " ublic- Pub.L. 101-318 substituted 119 'or
I

" in section ipi [section ipi of this
"118" in introductory Provisions.

title] makes clear that the concepts of Effective Dates
public performance and public display 1990 Acts. Amendment by Pub.L.
include not only performances and dis- 101-650 applicable to any architectural
plays that occur initially in a public place, work created on or after Dec. 1, 1990,
but also acts that transmit or otherwise and any architectural work, that, on Dec.
communicate a performance or display of 1, 1990, is unconstructed and embodied
the work to the public by means of any in unpublished plans or drawings, except
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that protection for such architectural
work under this title terminate on Dec.
31, 2002, unless the work is constructed
by that date, see section 706 of Pub.L.
101-650, set out as a note under section
101 of this title.

Section 3(e)(3) of Pub.L. 101-318 pro-
vided that: "The amendment made by

subsection (d) [amending this section]
shall be effective as of November 16,
1988."

1976 Acts. Section effective Jan. 1,
1978, except as otherwise expressly pro-
vided, see section 102 of Pub.L. 94-553,
set out as a note preceding section 101 of
this title.

CROSS REFERENCES
Actions against violators as infringers of exclusive rights guaranteed by this

section, see 17 USGA 5 501.
Capital asset as not including copyright, see 26 USCA 5 1221.
Common law rights, see 17 USCA 5 301.
Congressional power to grant authors exclusive right to their writings, see USCA

Const. Art. 1 5 8, cl. 8.
Copyright royalties as personal holding company income, see 26 USCA 5 543.
Criminal infringements, see 18 USCA 5 2319.
Digital or analog musical recording exclusive rights owner as "interested copy-

right party," see 17 USCA 5 1001.
Distinction of copyright Rom property in object copyrighted, see 17 USCA 5 202.
Duration of copyright, see 17 USGA 5 301.
Fines and penalties for willful infringement, see 17 USCA 5 506.
Government works, see 17 USCA 5 105.
Immoral and scandalous trademark registration, see 15 USCA 5 1052.
Importation of copies or phonorecords as infringement of exclusive right to

distribute, see 17 USGA 5 602.
Jurisdiction of district courts in actions—

Arising under copyright laws, see 28 USCA 5 1338.
Diversity of citizenship, see 28 USCA 5 1332.

Preemption of other laws relating to exclusive rights within general scope of
copyright, see 17 USCA 5 301.

Presidential proclamation granting foreign authors protection, see 17 USCA
5 104.

Remedies for infringement, see 17 USGA 55 502 to 505.
Renewal of copyright, see 17 USGA 5 304.
Reproduction, compilation, and distribution for research of regularly scheduled

newscasts or on-the-spot coverage of news events by Librarian of Congress,
see 2 USGA 5 170.

Sovereign immunity for rights violation under this section, see 17 USGA g 511.
Transfer of exclusive rights comprised in copyright, see 17 USGA 55 201 and 204.
Venue of actions—

Arising out of copyright laws, see 28 USGA 5 1400.
Diversity of citizenship jurisdiction, see 28 USGA 5 1391

LIBRARY REFERENCES
American Digest System

Rights conferred by copyright and scope thereof, see Copyrights and Intellectual
Property ~35 et st.

Eneydopedias
Rights conferred by copyright and scope thereof, see C.J.S. Copyrights and

Intellectual Property 5 40 et st.
Law Review and Journal Commentaries

All's not fair in art and war: A look at the fair use defense after Rogers v. Koons.
Willajeanne F. McLean, 59 Brooklyn L.Rev. 373 (1993).

Art law: A creative union. Leonard D. DuBoff, 119 N.J.Law. 15 (Spring 1987);
34 N.C.State B.Q. 12 (Winter 1987).
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NOTES OF
2. Copyright treaties within section—Gener-

ally
New York Chinese TV Programs, Inc. v. U.E.

Enterprises, Inc., C~ (N.Y.) 1992, 954 FZd
847, 21 U.S.P.Q2d 1673, [main volume] certiora-
ri denied 113 S.Ct. 86, 506 U.S. 827, 121 L.ErL2d
49, rehearing denied 118 S.Ct. 689, 506 U.S.
1015, 121 L.Ed.2d 569.

DECISIONS
3. — Treaty of Friendship, Commerce and

Navigation
New York Chinese TV Programs, Inc. v. U.E.

Enterprises, Inc., C~ (N.Y.) 1992, 954 FZd
847, 21 US.P.QM 1678, [main volume) certiora-
ri denied 118 S.Ct. 86, 506 U.S. 827, 121 L.Ed2d
49, rehearing denied 113 S.Ct. 639, 506 U.S.
1015, 121 L.Edged 569.

4 .104. Subject matter of copyright: National origin

LIBRARY REFERENCES
Law Review and Journal Commentaries

Changes in patent, tiademark and copyright
laws under GATI'. Timothy E. Newholm Er,

Ellen hL Kozak, 68 Wis.Law. 11 (April 1995).

Amend)

ra,1c

,4
Copy)

0 104A. Copyright in restored works

(See main volume for text of (a) to (g)J

(h) Definitions.—For purposes of this section and section 109(a):

(See main volume for text of (I) and (2)J

(3) The term "eligible country" means a nation, other than the United States,
that is a %TO member country, adheres to the Berne Convention, or is subject to a
proclamation under subsection (g).

(See main volume for text of (4) to (9)J

(As amended Pub.i 104-295, 5 20(e)(2), Oct. 11, 1996, 110 Stat. 3529.)

HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports

1996 Acts. Senate Report No. 104-393, see
1996 U.S. Code Cong. and Adm. News, p.

Il 105. Subject matter of copyright: United States Government works

LIBRARY REFERENCES

Lsw Review and Journal Commentaries Robert M. Gellman, 45 Syracuse L.Rev. 999
Twin evils: Government. copyright and copy- 0995).

right-like controls over government information.

LJ.I
Raysma
9,1

La (

high

~
985 ( 5

5 106. Exclusive rights in copyrighted works'ubjectto sections 107 through 120, the owner of copyright under this title has the
exclusive rights to do and to authorize any of the following:

(See main volume for text of (1) to (8)J

(4) in the ease of literary, musical, dramatic, and choreographic works, panto-
mimes, and motion pictures and other audiovisual works, to perform the copyright-
ed work publicly;

(5) in the case of literary, musical, dramatic, and choreographic works, panto-
mimes, and pictorial, graphic, or sculptural works, including the individual images of
a motion picture or 'other audiovisual work, to display the copyrighted work
publicly; and

(6) in the case of sound recordings, to perform the copyrighted work publicly by
means of a digital audio transmission.

(As amended Pr)b.L. 104-39, 5 2, Nov. 1, 1995, 109 Stat. 336.)
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Note 14a

Revision Notes and Legislative Reports
1995 Acts. Senate Report No. 104-128, see

1995 U.S. Code Cong. and Adm. News, p. 856.

Amendments
1995 Amendments. Par. (6). Pub.L..104-'.89,

5 2, added par. (6).

Effective Dates

1995 Acts. Amendment by Pub.L. 104-89 'ef-
fective 8 months after Nov. 1, 1995,'see section'6
of.PnbJ. 104-89, set out as a note under sectibn
101 nf this,title.

t
Commerce and

ms, Inc. v. U.E.
1992, 954 FZd

olume] certiora-
27, 121 L.Edged

689, 506 U.S.

I
Jnited States,
is subject to a

EFERENCES
Moral rights survive the sale and the South-

ern District. David M. Spatt, 44 R.LB,J. 19
(April 1996).

Music legislation meets the digital age. Mi-.
chael L. Rudell, 214 N.Y.LL 3 (Dec; 22, 1995).

New technology and old protection: Case for'esaleroyalties on the retail sale of used CDs.
46 Hastings L.J. 217 (1994).

New use for an old license: Who owns the
right?, .17 Cardozo L.Rev. 53 (1995).

On guard line: Proliferation of computer bul-
letin boards raises perplexing legal problems for
system operators. Gerard F. Daley and Patrie
M.'Verrone, 18 L.A.Law. 26 (June 1995).

On moral rights, artis~ntered legislation,
and the role of the state in art worlds: Notes on
building a sociology of copyright law. 70 Tul.
L.Rev. 818'(1995).

Patent preemption of computer software con-
tracts restricting reverse engineering. The last
Stand? 95 Colum.L.Rev. 1160 (1995).

Precarious balance: Moral rights, parody, and
fair use. Geri J. Yonover, 14 Cardozo Arts 4
Ent.L.J. 79 (1996).
i Removing road blocks along the information

superhighway: Facilitating the dissemination of
new technology by changing the. law of contribu-
tory copyright infringement. 64 Geo.
Wash.LRev. 133 (1995).

Speaking frankly about copyright infringe-
ment on computer bulletin boards: Lessons to
be learned from Frank Music, Netcom, and the
White Paper. 49 Vand.L.Rev. 439 (1996).

Synchronization rights in sound recordings.
Laurie M. Basch and Joseph P. Salvo, 214
N.Y.L.J. 1 (Sept. 5, 1995).

Use restrictions and the retention of property
interests in chattels through intellectual proper-
ty .righ'ts. 31 San Diego L.Rev. 279 (1994).

LIBRARY R
Law Review and Journal Commentaries

Battling gray market goods with copyrigh't
law. 57 Alb.L.Rev. 1187 (1994).

,Copyright, musical composition and sound re-
'cording. Michael I. Rudell, 212 N.Y;LJ. 8 (July
22, 1994).

Copyright law and social dialogue on the in-
formation superhighway: The case against copy-
right liabiTity of bulletin board operators. 18
Cardozo Arts 4 Ent.L.J. 845 (1995).

Copyright protection of privacy interests in
unpublished works. Teresa De Turns,"1994
Ann.Surv.Am.L. 277 (1994).

Cybercourt: Copyright and trademark law on
the information superhighway. 24 Cap.
U.L.Rev. 809 (1995).

Cyberlaw and social change: A democratic
approach to copyright law in cyberspace. Niva
Elkin-Koren, 14 Cardozo Arts 4 Ent.LJ. 215
(1996).. ~

Drawing the boundary between copyright and
contract: Copyright preemption of sofbvare li-
cense terms. Maureen A; O'ourke, 45.Duke
L2. 479 (1996).

Internet copyright developments. Richard
Raysman and Peter Brown, 215 N.Y.LL 3 (Jan.
9, 1996).

Lawyer's ramble down the infornmtim super-
highway. 64 Fordham L.Rev. 697 (1995).

MAI Systems Corp. v. Peak Computer, Inc.:
Using copyright law to prohibit unauthorized
use of computer sofbvare. 56 Ohio St.L2. 593
(1995).

Moral rights and real obligations: Property-
law framework for the protection of authors'oral

rights. Dane S. Ciolino, 69 TuLL.Rev.
935 (1995).

t
works, panto-
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lual images of
righted work

rk publicly by

'NOTES OF
Architectural design, derivative work prepa-

ration rights 14a
Derivative work preparation rights

Architectural design 14a
Disassembly of computer program 36
Effect of separate violations la
Intermediate copying 36
Reproduction rights

.. Sculptures lla
; Sculptures, reproduction rights lla

la. Effect of separate violations
Violation of the one of the exclusive rights

panted copyright owner is not necessarily viola-
tion 'of another. Respect Inc. v. Fremgen,
N.D.III.1995, 897 F.Supp. 361, 36 U;S.P.QM
1278..

.9. — Legal case reporters
l.::Legal publisher's competitor infringed pub-
hsher's copyrighted interest in its arrangement

DECISIONS
of cases by copying and providing to compact
disc read only memory (CD-ROM) users com-
plete internal pagination of cases through star

'itation, although publisher conceded that cita-
tion to first page of case was fair use and
competitor's proposed CD-ROM product 'thus
could be used to recreate publisher's arrange-
ment even without internal cites. Oasis Pub,
Co., Inc. v. West Pub. Co., D.Minn.1996, 924
F.Supp. 918; 89 U.S.P.Q2d 1271.'la.— Sculptures

In case of sculpture, copyright owner's rights
include rights of reproduction, preparation of
derivative works, and distribution. Pavia v.
1120 Ave. of the Americas Associates, S.D.N.Y.
1995, 901 F.Supp. 620, 36 U.S.P.Q2d 1622.

'14a. —'' 'Architectural design
Franchisor of residential building 'companies

which owned architectural design of residential

11
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in implies that the
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&le Computer, Inc.
c., D.C.Cal. 1984,
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ng that copyright
is not infringed if
is created as an

zg the program in
chine and is used
d not permit pur-
~blished by copy-
co" .ighted com-or.. third party

on a disk for pur-

chaser; this section permitted purchaser
to use the disk copy created by third
party to place the copyrighted program
into the computer but did not permit the
disk copy itself to be created by third
party. Micro-Spare, Inc. v. Amtype
Corp., D.C.Mass.1984, 592 F.Supp. 33,
223 U.S.P.Q. 1210.

8. Archival use
Producer of computer software pro-

gram designed to defeat copyrighted anti-
copying program was not liable for con-
tributory infringement of anticopying
program maker's copyright where defeat-
ing program had substantial noninfring-
ing use of permitting purchasers of pro-
grams recorded on anticopying program-
protected diskettes to make archival cop-
ies; archival use exception to infringe-
ment statute was not limited to protection
against loss of programs subject to de-
struction or damage by mechanical or
electrical failure. Vault Corp. v. Quaid
Software Ltd., C.A.5 (La.) 1988, 847 F.2d
255, 7 U.S.P.0.2d 1281.

Engineering service's copies of comput-
er manufacturer's copyrighted operating
software for its high performance com-
puter system did not fall within exception
for archival copies in statute concerning
permissible copying of computer pro-
grams; engineering service's copies per-
formed functions in addition to archival
functions, including active operation of
reconfigured or split computer systems

and stand-by backups for those systems.
Allen-Myland, Inc. v. International Busi-
ness Machines Corp., E.D.Pa.1990, 746
F.Supp. 520, 16 U.S.P.Q.2d 1817, recon-
sideration denied 770 F.Supp. 1004.

Purpose of this exception which per-
mits owner of copyrighted program to
prepare archival copies of it is to protect
use of program against particular type of
risk of destruction or damage by mechan-
ical or electrical failure, and only where
medium may be destroyed by mechanical
or electrical failure does archival excep-
tion protect owners of program stored in
that medium by granting them right to
make backup copies. Atari, Inc. v. JS &
A Group, Inc., D.C.IIL1983, 597 F.Supp.
5.

Statute, providing that copyright for
computer program is not infringed if
copy of such program is made for archi-
val purposes, only permitted a purchaser
of a magazine published by copyright
owner containing copyrighted computer
programs to create a disk copy of such
program after he himself typed the pro-
gram into the computer; statute did not
permit the purchaser to authorize a third
party to put the programs on disks for
archival purposes, since purchaser had
not first created a "destructible" or
"damageable" copy. Micro-Spare, Inc.
v. Amtype Corp., D.C.Mass.1984, 592
F.Supp. 33, 223 U.S.P.Q. 1210.

1 18. Scope of exclusive rights: Use of certain works in connec-
tion with noncommercial broadcasting

(a) The exclusive rights provided by section 106 shall, with respect
to the works specified by subsection (b) and the activities specified by
subsection (d), be subject to the conditions and limitations prescribed
by this section.

(b) Notwithstanding any provision of the antitrust laws, any own-
ers of copyright in published nondramatic musical works and pub-
lished pictorial, graphic, and sculptural works and any public broad-
casting entities, respectively, may negotiate and agree upon the terms
and rates of royalty payments and the proportionate division of fees
paid among various copyright owners, and may designate common
agents to negotiate, agree to, pay, or receive payments.

(1) Any owner of copyright in a work specified in this subsec-
tion or any public broadcasting entity may submit to the Librari-
an of Congress proposed licenses covering such activities with

315
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respect to such works. The Librarian of Congress shall proceed
on the basis of the proposals submitted to it as well as any other
relevant information. The Librarian of Congress shall permit
any interested party to submit information relevant to such
proceedings.

(2) License agreements voluntarily negotiated at any time be
tween one or more copyright owners and one or more public
broadcasting entities shall be given effect in lieu of any determi
nation by the Librarian of Congress: Provided, That copies of
such agreements are filed in the Copyright Office within thirty
days of execution in accordance with regulations that the Regis
ter of Copyrights shall prescribe.

(3) In the absence of license agreements negotiated under
paragraph (2), the Librarian of Congress shall, pursuant to
chapter 8, convene a copyright arbitration royalty panel to
determine and publish in the Federal Register a schedule of rates
and terms which, subject to paragraph (2), shall be binding on
all owners of copyright in works specified by this subsection and
public broadcasting entities, regardless of whether such copy-
right owners have submitted proposals to the Librarian of Con-
gress. In establishing such rates and terms the copyright arbi-
tration royalty panel may consider the rates for comparable
circumstances under voluntary license agreements negotiated as
provided in paragraph (2). The Librarian of Congress shall also
establish requirements by which copyright owners may receive
reasonable notice of the use of their works under this section,
and under which records of such use shall be kept by public
broadcasting entities.

(c) The initial procedure specified in subsection (b) shall be re-
peated and concluded between June 30 and December 31, 1997, and
at five-year intervals thereafter, in accordance with regulations that
the Librarian of Congress shall prescribe.

(d) Subject to the terms of any voluntary license agreements that
have been negotiated as provided by subsection (b)(2), a public
broadcasting entity may, upon compliance with the provisions of this
section, including the rates and terms established by a copyright
arbitration royalty panel under subsection (b)(3), engage in the fol-
lowing activities with respect to published nondramatic musical
works and published pictorial, graphic, and sculptural works:

(1) performance or display of a work by or in the course of a
transmission made by a noncommercial educational broadcast
station referred to in subsection (g); and

(2) production of a transmission program, reproduction of
copies or phonorecords of such a transmission program, and

316
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distribution of such copies or phonorecords, where such produc-
tion, reproduction, or distribution is made by a nonprofit institu-
tion or organization solely for the purpose of transmissions
specified in paragraph (1); and

(3) the making of reproductions by a governmental body or a
nonprofit institution of a transmission program simultaneously
with its transmission as specified in paragraph (1), and the
performance or display of the contents of such program under
the conditions specified by paragraph (1) of section 110, but only
if the reproductions are used for performances or displays for a
period of no more than seven days from the date of the transmis-
sion specified in paragraph (1), and are destroyed before or at
the end of such period. No person supplying, in accordance
with paragraph (2), a reproduction of a transmission program to
governmental bodies or nonprofit institutions under this para-
graph shall have any liability as a result of failure of such body
or institution to destroy such reproduction: Provided, That it
shall have notified such body or institution of the requirement
for such destruction pursuant to this paragraph: And provided
further, That if such body or institution itself fails to destroy such
reproduction it shall be deemed to have infringed.

(e) Except as expressly provided in this subsection, this section
shall have no applicability to works other than those specified in
subsection (b).

(1) Owners of copyright in nondramatic literary works and
public broadcasting entities may, during the course of voluntary
negotiations, agree among themselves, respectively, as to the
terms and rates of royalty payments without liability under the
antitrust laws. Any such terms and rates of royalty payments
shall be effective upon filing in the Copyright Office, in accor-
dance with regulations that the Register of Copyrights shall
prescribe.

(2) On January 3, 1980, the Register of Copyrights, after
consulting with authors and other owners of copyright in non-
dramatic literary works and their representatives, and with pub-
lic broadcasting entities and their representatives, shall submit to
the Congress a report setting forth the extent to which voluntary
licensing arrangements have been reached with respect to the
use of nondramatic literary works by such broadcast stations.
The report should also describe any problems that may have
arisen, and present legislative or other recommendations, if
warranted.

(f) Nothing in this section shall be construed to permit, beyond the
limits of fair use as provided by section 107, the unauthorized
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HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports
1976 Acts.

Notes of Committee on the Judiciary,
House Report No. 94-1476

General Background. During its con-
sideration of revision legislation in 1975,
the Senate Judiciary Committee adopted
an amendment offered by Senator
Charles McC. Mathias, The amendment,
now section 118 of the Senate bill [this
section], grants to public broadcasting a
compulsory license for use of nondramat-
ic literary and musical works, as well as
pictorial, graphic, and sculptural works,
subject to payment of reasonable royalty
fees to be set by the Copyright Royalty
Tribunal established by that bill. The
Mathias amendment requires that public
broadcasters, at periodic intervals, file a
notice with the Copyright Office contain-
ing information required by the Register
of Copyrights and deposit a statement of
account and the total royalty fees for the
period covered by the statement. In July
of each year all persons having a claim to
such fees are to file their claims with the
Register of Copyrights. If no controversy
exists, the Register would distribute the
royalties to the various copyright owners
and their agents after deducting reason-
able administrative costs; controversies
are to be settled by the Tribunal.

On July 10, 1975, the House Subcom-
mittee heard testimony on the Mathias
amendment from representatives of pub-
lic broadcasters, authors, publishers, and
music performing rights societies. The
public broadcasters pointed to Congres-
sional concern for the development of
their activities as evidenced by the Public
Broadcasting Act [section 390 et seq. of
Title 47, Telegraphs, Telephones, and Ra-

3

diotelegraphs], They urged that a com-
pulsory license was essential to assure
public broadcasting broad access to copy-
righted materials at reasonable royalties
and without administratively cumber-
some and costly "clearance" problems
that would impair the vitality of their
operations. The opponents of the amend-
ment argued that the nature of public
broadcasting has changed significantly in
the past decade, to the extent that it now
competes with commercial broadcasting
as a national entertainment and cultural
medium. They asserted that the perform-
ing rights society arrangements under
which copyrighted music is licensed for
performance removed any problem in
clearing music for broadcasting, and that
voluntary agreements could adequately
resolve the copyright problems feared by
public broadcasters, at less expense and
burden than the compulsory license, for
synchronization and literary rights. The
authors of literary works stressed that a
compulsory licensing system would deny
them the fundamental right to control the
use of their works and protect their repu-
tation in a major communications medi-
um.

General Policy Considerations. The
Committee is cognizant of the intent of
Congress, in enacting the Public Broad-
casting Act on November 7, 1967 [section
390 et seq. of Title 47], that encourage-
ment and support of noncommercial
broadcasting is in the public interest. It
is also aware that public broadcasting
may encounter problems not confronted
by commercial broadcasting enterprises,
due to such factors as the special nature
of programming, repeated use of pro-
grams, and, of course, limited financial
resources. Thus, the Committee deter-

18

dramatization of a nondramatic musical work, the production of a
transmission program drawn to any substantial extent from a pub
lished compilation of pictorial, graphic, or sculptural works, or the
unauthorized use of any portion of an audiovisual work.

(g) As used in this section, the term "public broadcasting entity"
means a noncommercial educational broadcast station as defined in
section 397 of title 47 and any nonprofit institution or organization
engaged in the activities described in paragraph (2) of subsection (d),

(Pub.L. 94—553, Title I, 5 101, Oct. 19, 1976, 90 Stat. 2565; Pub.L. 103-198.,
5 4, Dec. 17, 1993, 107 Stat. 2309.)
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Policy Considerations. The
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if Title 47], that encourage-
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is in the public interest. It
e that public broadcasting
.er problems not confronted
ial broadcasting enterprises,
factors as the special nature
r repeated use of pro-
o. ourse, limited financial
I'hus, the Committee deter-

mined that the nature of public broad-
casting does warrant special treatment in
certain areas. However, the Committee
did not feel that the broad compulsory
license provided in the Senate bill is nec-
essary to the continued successful opera-
tion of public broadcasting. In addition,
the Committee believes that the system
provided in the Senate bill for the deposit
of royalty fees with the Copyright Office
for distribution to claimants, and the res-
olution of disputes over such distribution
by a statutory tribunal, can be replaced
by payments directly between the parties,
without the intervention of government
machinery and its attendant administra-
tive costs.

In general, the Committee amended the
public broadcasting provisions of the
Senate bill toward attainment of the ob-
jective clearly stated in the Report of the
Senate Judiciary Committee, namely, that
copyright owners and public broadcast-
ers be encouraged to reach voluntary pri-
vate agreements.

Procedures. Not later than thirty days
following the publication by the President
of the notice announcing the initial ap-
pointments to the Copyright Royalty
Commission (specified in Chapter 8 [sec-
tion 801 et seq. of this title] ), the Chair-
man of the Commission is to publish no-
tice in the Federal Register of the initi-
ation of proceedings to determine "rea-
sonable terms and rates" for certain uses
of published nondramatic musical works
and published pictorial, graphic and
sculptural works, during a period ending
on December 31, 1982.

Copyright owners and public broad-
casting entitles that do not reach volun-
tary agreement are bound by the terms
and rates established by the Commission,
which are to be published in the Federal
Register within six months of the notice
of initiation of proceedings. During the
period between the effective date of the
Act [Jan. 1, 1978] and the publication of
the rates and terms, the Committee has
preserved the status quo by providing, in
section 118(b)(4) [subsec. (b)(4) of this
section], that the Act does not afford to
copyright owners or public broadcasting
entities any greater or lesser rights with
respect to the relevant uses of nondra-
matic musical works and pictorial, graph-
ic, and sculptural works than those af-
forded under the law in effect on Decem-
ber 31, 1977.

3

License agreements that have been vol-
untarily negotiated supersede, as between
the parties to the agreement, the terms
and rates established by the Commission,
provided that copies of the agreements
are properly filed with the Copyright Of-
fice within 30 days of execution. Under
clause (2) of section 118(b) [cl. (2) of
subsec. (b) of this section], the agree-
ments may be negotiated "at any time"—
whether before, during, or after determi-
nations by the Commission.

Under section 118(c) [subsec. (c) of this
section], the procedures for the Commis-
sion's establishing such rates and terms
are to be repeated in the last half of 1982
and every five years thereafter.

Establishment of Reasonable Terms
and Rates. In establishing reasonable
terms and rates for public broadcasting
use of the specified works, the Commis-
sion, under clause (b)(1) of section 118
[subsec. (b)(1) of this section] is to consid-
er proposals timely submitted to it, as
well as "any other relevant information",
including that put forward for its consid-
eration "by any interested party."

The Committee does not intend that
owners of copyrighted material be re-
quired to subsidize public broadcasting.
It is intended that the Commission assure
a fair return to copyright owners without
unfairly burdening public broadcasters.
Section 118(b)(3) [subsec. (b)(3) of this
section] provides that "the Commission
may consider the rates for comparable
circumstances under voluntary license
agreements." The Commission is also
expected to consider both the general
public interest in encouraging the growth
and development of public broadcasting,
and the "promotion of science and the
useful arts" through the encouragement
of musical and artistic creation.

The Committee anticipates that the
"terms" established by the Commission
shall. include provisions as to acceptable
methods of payment of royalties by public
broadcasting entities to copyright owners.
For example, where the whereabouts of
the copyright owner may not be readily
known, the terms should specify the na-
ture of the obligation of the public broad-
casting entity to locate the owner, or to
set aside or otherwise assure payment of
appropriate royalties, should he or she
appear and make a claim. Section
118(b)(3) [subsec. (b)(3) of this section]
requires the Commission "to establish re-

19
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quirements by which copyright owners
may receive reasonable notice of the use
of their works." The Committee intends
that these requirements shall not impose
undue hardships on public broadcasting
entitles and, in the above illustration,
shall provide for the specific termination
of any period during which the public
broadcasting entity is required to set
aside payments. It is expected that, in
some cases, especially in the area of pic-
torial, graphic, and sculptural works, the
whereabouts of the owners of copyright
may not be known and they may never
appear to claim payment of royalties.

The Commission is also to establish
record keeping requirements for public
broadcasting entitles in order to facilitate
the identification, calculation, allocation
and payment of claims and royalties.

Works AfFected. Under sections 118(b)
and (e) of the Committee's amendment
[subsecs. (b) and (e) of this section], the
establishment of rates and terms by the
Copyright Royalty Commission pertains
only to the use of published nondramatic
musical works, and published pictorial,
graphic, and sculptural works. As under
the Senate bill, rights in plays, operas,
ballet and other state presentations, mo-
tion pictures, and other audiovisual
works are not afFected.

Section 118(f) [subsec. (f) of this sec-
tion] is intended to make clear that this
section does not permit unauthorized use,
beyond the limits of section 107 [section
107 of this title], of individual frames
from a filmstrip or any other portion of
any audiovisual work. Additionally, the
application of this section to pictorial,
graphic, and sculptural works does not
extend to the production of transmission
programs drawn to any substantial extent
from a compilation of such works.

The Committee also concluded that the
performance of nondramatic literary
works should not be subject to Commis-
sion determination. It was particularly
concerned that a compulsory license for
literary works would result in loss of con-
trol by authors over the use of their work
in violation of basic principles of artistic
and creative freedom. It is recognized
that copyright not only provides compen-
sation to authors, but also protection as
to how and where their works are used.
The Committee was assured by represen-
tatives of authors and publishers that li-
censing arrangements for readings from
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their books, poems, and other works pu
public broadcasting programs for reason.
able compensation and under reasonab}e
safeguards for authors'ights could be
worked out in private negotiation.
Committee strongly urges the parties tp
work toward mutually acceptable licens
es; to facilitate their negotiations and aid
in the possible establishment of clearance
mechanisms and rates, the Committee's
amendment provides the parties, in sec-
tion 118(e)(1) [subsec. (e)(1) of this sec-
tion], with an appropriately limited ex-
emption from the antitrust laws [section
1 et seq. of Title 15, Commerce and
Trade].

The Committee has also provided, in
paragraph (2) of clause (e), that on Janu-
ary 3, 1980, the Register of Copyrights,
after consultation with the interested par-
ties, shall submit a report to Congress on
the extent to which voluntary licensing
arrangements have been reached with re-
spect to public broadcast use of nondra-
matic literary works, and present legisla-
tive or other recommendations, if war-
ranted.

The use of copyrighted sound record-
ings in educational television and radio
programs distributed by or through pub-
lic broadcasting entitles is governed by
section 114 [section 114 of this title] and
is discussed in connection with that sec-
tion.

Activities Affected. Section 118(d)
[subsec. (d) of this section] specifies the
activities which may be engaged in by
public broadcasting entities under terms
and rates established by the Commission.
These include the performance or display
of published nondramatic musical works,
and of published pictorial, graphic, and
sculptural works, in the course of trans-
missions by noncommercial educational
broadcast stations; and the production,
reproduction, and distribution of trans-
mission programs including such works
by nonprofit organizations for the pur-
pose of such transmissions. It is the in-
tent of the Committee that "interconnec-
tion" activities serving as a technical ad-
junct to such transmissions, such as the
use of satellites or microwave equipment,
be included within the specified activities.

Paragraph (3) of clause (d) also in-
cludes the reproduction, simultaneously
with transmission, of public broadcasting
programs by governmental bodies or non-
profit institutions, and the performance
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or display of the contents of the repro-
duction under the conditions of section
110(1) [section 110(1) of this title]. How-
ever, the reproduction so made must be
destroyed at the end of seven days from
the transmission.

This limited provision for unauthorized
simultaneous or ofF-the-air reproduction
is limited to nondramatic musical works
and pictorial, graphic and sculptural
works included in public broadcasting
transmissions. It does not extend to oth-
er works included in the transmissions,
or to the entire transmission program.

It is the intent of the Committee that
schools be permitted to engage in off-the-
air reproduction to the extent and under
the conditions provided in [section]
118(d)(3) [subsec. (d)(3) of this section];
however, in the event a public broadcast-
ing station or producer makes the repro-
duction and distributes a copy to the
school, the station or producer will not be
held liable for the school's failure to de-
stroy the reproduction, provided it has
given notice of the requirement of de-
struction. In such a case the school it-
self, although it did not engage in the act
of reproduction, is deemed an infringer
fully subject to the remedies provided in
Chapter 5 of the Act [section 501 et seq.
of this title]. The establishment of stan-
dards for adequate notice under this pro-
vision should be considered by the Com-
mission.

Section 118(f) [subsec. (f) of this sec-
tion] makes it clear that the rights of
performance and other activities speci-
fied in subsection (d) do not extend to the
unauthorized dramatization of a nondra-
matic musical work.

Conference Committee Notes, House
Conference Report No. 94-1?33

Senate Bill. Section 118 of the Senate
bill [this section] granted to public broad-
casting a compulsory license for the per-
formance or display of nondramatic mu-
sical works, pictorial, graphic, and sculp-
tural works, and nondramatic literary
works, subject to the payment of reason-
able royalty fees to be set by the Copy-
right Royalty Tribunal. The Senate bill
required that public broadcasters, at peri-
odic intervals, Ble a notice with the Copy-
right Office containing information re-
quired by the Register of Copyrights, and
deposit a statement of account and the
total royalty fees for the period covered
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by the statement. The Register was to
receive claims to payment of royalty fees,
and to distribute any amounts not in dis-
pute; controversies were to be settled by
the Tribunal, which was also charged
with reviewing and, if appropriate, ad-
justing the royalty rates in 1980 and at
ten year intervals thereafter. Sec. 113 of
the Transitional and Supplementary pro-
visions would start the machinery for es-
tablishment of the initial rates immediate-
ly upon enactment of the new law. Sec-
tion 118(f) [subsec. (f) of this section] also
contained a provision permitting non-
profit educational institutions to record
educational television and radio pro-
grams off the air, for limited use in in-
structional activities during a week fol-
lowing the broadcast.

House Bill. The House bill substantial-
ly changed the provisions of section 118
[this section], retaining a different form
of compulsory licensing for the use in
public broadcasting of nondramatic musi-
cal works and for pictorial, graphic, and
sculptural works, but not subjecting the
exclusive rights in nondramatic literary
works to compulsory licensing. Under
the House bill, within thirty days after
appointment of the Royalty Commission,
the chairman was to initiate proceedings
to determine "reasonable terms and
rates" under the section for a period run-
ning through 1982. Copyright owners
and public broadcasting entities that did
not reach voluntary agreement were to be
by the terms and rates established by the
Commission.

In establishing those rates and terms,
the Commission was to consider, among
other relevant information, proposals put
forward to it within specified time limits.
The House bill deleted section 113 of the
Transitional and Supplementary Provi-
sions of the Act, but provided in section
118(b)(4) [subsec. (b)(4) of this section]
that, during the period between the effec-
tive date of the Act [Jan. 1, 1978] and
publication of the initial rates and terms,
the status quo as to liability under the
present law would be preserved. Pay-
ment of royalties under section 118 [this
section] were to be handled among the
parties without government intervention.
The royalty review cycle would begin in
1982 and continue at Bve-year intervals
thereafter. Section 118(d)(3) [subsec.
(d)(3) of this section] retained the provi-
sion permitting off-the-air taping of pub-
lic broadcasts by educational institutions,

1
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but with amendments clarifying and
tightening the provision.

Although nondramatic literary works
were not included in the compulsory li-
censing scheme of section 118 [this sec-
tion], subsection (e) provided an exemp-
tion from the antitrust laws [section 1 et
seq. of Title 15, Commerce and Trade]
with respect to voluntary negotiations
aimed at licensing agreements for the
public broadcasting of such works. The
subsection also required the Register of
Copyrights, on January 3, 1980, to report
upon the extent to which such voluntary
agreements had been achieved, the prob-
lems that had arisen, and any recommen-
dations for legislation that might be ap-
propriate.

Conference Substitute. The conference
substitute adopts the House amendments.

1993 Acts. House Report No. 103-286,
see 1993 U.S. Code Cong. and Adm.
News, p. 2954.

References in Text
The antitrust laws, referred to in sub-

secs. (b) and (e)(1), are classified general-
ly to chapter 1 (section 1 et seq.) of Title
15, Commerce and Trade.

Amendments
1993 Amendments. Subsec. (b).

Pub.L. 103-198, 5 4(1)(A), (B), struck out
first two sentences which read as follows:
"Not later than thirty days after the Copy-
right Royalty Tribunal has been constitut-
ed in accordance with section 802, the
Chairman of the Tribunal shall cause no-
tice to be published in the Federal Regis-
ter of the imitation of proceedings for the
purpose of determining reasonable terms
and rates of royalty payments for the ac-
tivities specified by subsection (d) with
respect to published nondramatic musical
works and published pictorial, graphic,
and sculptural works during a period be-
ginning as provided in clause (3) of this
subsection and ending on December 31,
1982. Copyright owners and public
broadcasting entities shall negotiate in
good faith and cooperate fully with the
Tribunal in an effort to reach reasonable
and expeditious results.", and in third
sentence substituted "published nondra-
matic musical works and published picto-
rial, graphic, and sculptural works" for
"works specified by this subsection".

Subsec. (b)(1). Pub.L. 103-198,
0 4(1)(C)(i), struck out ", within one hun-
dred and twenty days after publication of
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the notice specified in this subsection,"
after "entity may".

Pub.L. 103— 198, 5 4(1)(C)(ii), substitut-
ed "Librarian of Congress" for "Copy-
right Royalty Tribunal" wherever appear-
ing.

Subsec, (b)(2). Pub.L. 103-198,
5 4(1)(D), substituted "Librarian of Con-
gress" for "Tribunal".

Subsec. (b)(3). Pub.L. 103— 198,
5 4(1)(E)(ii), (iii), in second sentence,
substituted "copyright arbitration royalty
panel" for "Copyright Royalty Tribunal"
and "paragraph (2)" for "clause (2) of
this subsection", and in last sentence,
substituted "Librarian of Congress" for
"Copyright Royalty Tribunal".

Pub.L. 103— 198, 5 4(1)(E)(i), substitut-
ed first sentence for former first sentence
which read as follows: "Within six
months, but not earlier than one hundred
and twenty days, from the date of publi-
cation of the notice specified in this sub-
section the Copyright Royalty Tribunal
shall make a determination and publish
in the Federal Register a schedule of
rates and terms which, subject to clause
(2) of this subsection, shall be binding on
all owners of copyright in works specified
by this subsection and public broadcast-
ing entities, regardless of whether or not
such copyright owners and public broad-
casting entities have submitted proposals
to the Tribunal.".

Subsec. (b)(4). Pub.L. 103-198,
5 4(1)(F), struck out par. (4) which had
provided for coverage for the period be-
ginning on the effective date of this title
and ending on the date of publication of
rates and terms,

Subsec. (c). Pub.L. 103-198, 5 4(2)(A),
substituted "1997" for "1982".

Pub.L. 103— 198, 5 4(2)(B), substituted
"Librarian of Congress" for "Copyright
Royalty Tribunal".

Subsec. (d), Pub.L. 103— 198, 5 4(3)(A),
(B), in the provisions preceding par. (1)
struck out "to the transitional provisions
of subsection (b)(4), and" after "Subject"
and substituted "a copyright arbitration
royalty panel" for "the Copyright Royalty
Tribunal".

Subsec. (d)(2), (3). Pub.L. 103— 198,
5 4(3)(C), substituted "paragraph" for
"clause" wherever appearing.

Subsec. (g). Pub.L. 103— 198, 5 4(4),
substituted "paragraph" for "clause".
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Effective Dates
1993 Acts. Amendment by Pub.L.

103— 198 effective Dec. 17, 1993, see sec-
tion 7 of Pub.L. 103— 198, set out as a note
under section 801 of this title.

1976 Acts. Section effective Oct. 19,
1976, see section 102 of Pub.L. 94-553,
set out as a note preceding section 101 of
this title.

CROSS REFERENCES
Copyright arbitration royalty panels membership and proceedings, see 17 USCA

5 802.
Criminal infringements, see 18 USCA 5 2319.
Determinations by arbitration panel as to reasonable terms and rates of royalty

payments, see 17 USCA 5 801.
Exclusive rights in works, see 17 USCA 5 106.
Institution and conclusion of proceedings concerning determination of reasonable

terms and rates of royalty payments, see 17 USCA 5 803.
Remission of statutory damages in cases of fair use, see 17 USCA 5 504.
Violator of exclusive rights guaranteed by this section as infringer of copyright, see

17 USCA 5 501.

WESTLAW ELECTRONIC RESEARCH
See WESTLAW guide following the Explanation pages of this volume.

1 19. Limitations on exclusive rights: Secondary transmissions
of superstations and network stations for private home
viewing

(a) Secondary Transmissions by Satellite Carriers.—
(1) Superstations.—Subject to the provisions of paragraphs

(3), (4), and (6) of this subsection, secondary transmissions of a
primary transmission made by a superstation and embodying a
performance or display of a work shall be subject to statutory
licensing under this section if the secondary transmission is
made by a satellite carrier to the public for private home view-

323

LIBRARY REFERENCES
Administrative Law

Agreements between copyright owners and public broadcasting entities, see 37
C.F.R. 0 201.9,

Copyrighted works, noncommercial broadcasting, see 37 C.F.R. 5 253.1 et seq.
American Digest System

Rights conferred by copyright and scope thereof, see Copyrights and Intellectual
Property c=&35 et seq.

Encyclopedias
Rights conferred by copyright and scope thereof, see C.J.S. Copyrights and

Intellectual Property 5 40 et seq.
Law Review and Journal Commentaries

Computers, copyright and tying agreements: An argument for the abandonment ofthe presumption of market power. Glen P. Belvis, 28 B.C.L.Rev. 265
(1987).

Privileges 8z exemptions enjoyed by nonprofit organizations. Bazil Facchina,
Evan A. Showell and Jan E. Stone, 28 U.S.F.L.Rev. 85 (1993).
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.COPYRIGHT. LAW. REVISION ..

Mica 8, 1967.—,Committed to the Committee of the Whole Houseon the Stateof the Union and ordered to be printed

Mr. Kasvzm'MErza, from the Committee on the'udiciary','submi'tted
the following

REPORT
[To accompany H.R. 2512]

The Committee on the Judiciary, to whom was referred.,the 'bill(H.R. 2512) for the general revision of the copyright laws, titl'e 17 ofthe United States'Code, and for other purposes, having considered thesame, report favorably thereon without amendment and 'recommendthat the bill do pass.
PURPOSE

The purpose of H.R. 9512 is to enact a general revision of the U.S.copyright law, constituting title 17 of the United States Code, in lightof the profound technological and commercial changes that have talon
F..lace since the 1909 revision. The present bill is an outgrowth of.R. 4347 which was introduced on February 4, 1965& in the"89thCongress. After extensive hearings and. thorough deliberation's onH.R. 4847 by Subcommittee No. 8, the committee reported favorablyan amended version of H.R. 4847 (H. Rept. No. 2287, 89th Cong.,second sess., Oct,. 12, 1966) . The present bill is substantially identicalwith H.R.'4847 as so amended and reported by the committee. Thechanges proposed by the committee from H.R. 4847 as intr'oduced, re-Qected consideration of a number of 'the issues as they became clari-fied by the hearmgs and subsequent discussions. The purpose of thesep'roposed changes is indicated below. in the sections of this report cap-tioned "Summary of Principa1 Provisions" and "Sectional Analysisand 'Discussion." A. comparative print showing (1) the reported bill,(2) existing law, and (8) the provisions of H.R. 4847, 89tIi Congressas introduced will be found. in the section captioned "Changes in Exist-ing Law."

AS CAr EX. 2
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BACKGROUND
The first copyright law of the United. States was enacted by theFirst Congress in 1790, in ex~~i of the constitutional power "Toromote the Progress of Science'And useful Arts, by securing forimited Times to Authors and Inventors the exclusive Right to theirrespective Writings and. Discoveries" (U.S. Constitution, Art. I,sec. 8). Comprehensive revisions were enacted, at intervals of about40 years, in 1881, 1870, and 1909. The present copyright law, title 17of the United States Code,'s basically the same as the act of 1909.Since that time significan changes in technology have afFected theoperation of the copyright law. Motion pictures and sound reco d-ings 'd. just made their appearance in I%9, and radio and television

h
were still in the early stages of their development. During the pasthalf century a wide range of new techniques for communicatingprinted matter, visual images, and. recorded sounds have come into use,and the increasing use of information storage and retrieval devices,communications satellites, and lasers promises even greater changesin the near future. These technical advances have generated newindustries and new methods for the reproduction and dissemination ofcopyrighted woi'ks, and the business relations between authors and,users have evolved;new patterns.

Between 1924 and 1940 a nmnber of copyright law revision measureswere introduced. AII these failed .of enactment, partly because ofcontroversy among private interests over difFerences between theBerne Convention and. the U.S. law. After World War II, the UnitedStates participated in the development of the new Universal Copy-ht Convention, becoming a party in 1955.

r
that year, the movement for general revision of the U.S.ight law was revived and the legislative appropriations act for the

.. copy-
next 8 years provided funds for a comprehensive iirogram of researchand studies by the Copyright, 0%ce as the grounctwork for such revi-sion. There followed a period of study culminating in 1961 in the"Report of the Register of Copyrights on the General Revision of theU.S. Copyright Law." Subsequently numerous meetings and discus-sions were held by the Register aud his stafi with a panel of consul-tants drawn from the copyright bar. As a result, on July 90, 1964,Chairman Celler introduced, at the request, of the Register, H.R. 11947.The 88th Congress adjourned before detailed. consideration could begiven this measure. '.R.4847, introduced on February 4, 1965& marks a partial revisionof the 1964 bill. It was referred to Subcommittee No. 8, which heldhearings on the measure on 99 days; namely, May M, 97, and 98, t une2, 8, 4, 9, 10'6, 17, 98, 24, and 80, Au~ 4, 5, II, 19, 18, 19, and 96,and September I and k, 1965. More tXan 150 witnesses were heard.After the close of the hearings during 1966, the subcommittee devoted51 executive sessions of approximately 9 hours each to its study oftlie legislation, during. which it reviewed each of the hund.reds of sepa-

them.
rate points raised by the witnesses and the arguments for andr an agams
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COPYRIGHT LAW'EVISION 3
In the present Congress, the reconstituted subcommittee devotedthree additional executive sessions to a review of the measure andvoted to recommend favorable report of H.R. %19 withoutamendment.
Although they have difFered oq. various issues, the interests afFectedby copy~ht law revision are in general agreemsnt as to the inade-quacy of%he present law. The dual purposes of copyright, protection,to stunulate authors to create and to reward them for their efForts, areof fundamental importance, and these purposes are iII-served by the1909 statute. There is an urgent need for copyright legislation thattakes fiill account of the contmuing technoIognaI revolution in com-munications and, even more imporfant, that recognizes individualauthorship as an indispensable national resource. The bill nowreported refiects the intricatenetwork of relationships among the manygroups aud industries dependent for their existence upon works cre-ated oy authors, and represents an efFort to reconcile confiicting inter-ests as fairly and constructively as possible. Despite the complexityand particularization of some of its provisions, however, the basic aimof the bill is very simple: to insure that authors receive the encoura e-ment they need to create and the remuneration they fairly deserve fortheir creations.

SUMMARY OF PRINCIPAL PROVISIONS
C~~m 1. SUsazoT 3Karrza ~ Scorz oz CoprzreHT

Section 101. Dejnitkns
The significant definitions m section 101 will be mentioned or sum-marized m connection with ths provisions to which they arerelevant. sy are mos

Section 108. Subject matter in general
Eeguiremente of copyripktabihty.—The basic subject matter ofcopyright is specified as 'original works of authorshi " that havebeen "fixed" in a "tangible medium of expression." Under ths defini-tion in section 101, a work is "fixed" if its embodiment in a physicalobject is "permanent or stable" rather than "transitory," but the formof fixation is immaterial as long as the work is capable of beingperceived directly or made perceptible through any exxstin or futuremachine or device. mg or ure
Oategoriee of copyHghtabEe morse.—Section 102 specifies sevencategories of copyrightable works, but the list, is "illustrative and notlimitative." The enumeration includes all classes of works that arecopyrightable under existing law and adds a new category of "sound 'ecordmgs.""Pantomimes and choreographic works" are linked to-gether as a new category; "motion pastures and other audiovisualworks" are specifically designated as a separate category.Section 10S. Oompi7at one ance deHeatiee worksSection 103 makes clear that compilations and derivative works,which are works employing preexistmg material or data, are fullysubject to the basic standards of copyrightability, and defines the
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Proposed saving clause
Section 8 of the statute now in efFect includes a saving clause in-

tended to make clear that the copyright protection of a private worl-
is not afFected if the work is published. by the Government. This pro-
vision serves a real purpose in the present law because of the ambiguity
of the undefined term "any publication of the United States Govern-
ment." Section 105 of the bill, however, uses the operative term "work
of the United States Government" and. defines it in such a way that
privately written works are clearly excluded from the prohibition;
accordingly, a saving clause become superfiuous.

Two Government agencies have urged retention of a saving clause
on the ground that the present statutory provision is frequently cited,
and that having the provision expressly stated in the law would avoid
questions and explanations. The committee here observes: (1) there
is nothing in section 105 that would relieve the Government of its
obligation to secure permission in order to publish a copyrighted
work; and (9) publication or other use by the Government of a private
work would not afFect its copyright protection in any way.

SECTION 10B. EXCLHSIVE RIGHTS IN COPYRIGHTED WORKS

General scope of copyright
The five fundamental rights that the bill gives to copyright owners

—the exclusive rights of reproduction, adaptation, publication, per-
formance, and display—are stated generally in section 106. These
exclusive rights, which comprise the so-called "bundle of rights" that
is a copyright, are cumulative and may overlap in some cases. Each
of the five enumerated rights may be subdivided indefinitely and, as
discussed below in connection with section 901, each subdivision of an
exclusive right msy be owned and enforced separately.

The approach of the bill is to set forth the copyright owner's ex-
clusive rights in broad terms in section 106, and then to provide various
limitations, qualifications, or exemptions in the 10 sections that follow.
Thus, everything in section 106 is made "subject, to sections 107 througli
116," and must be read in conjunction with those provisions.

The exclusive rights accorded to s, copyright owner under section
106 are "to do and to authorize" any of the activities specified in tlie
five numbered clauses. Use of the phrase "to authorize" is intended to
avoid any questions as to the liability of contributory infringers. For
example, a person who lawfully acquires an authorized copy of a.
motion picture would be an infringer if he engages in the business of
renting it to others for purposes of unauthorized public performance.
Rights of reproduction, adaptation, and publication

The first three clauses of section 106, which cover all rights under
a copyright except those of performance and display, extend, to
eveIT kind of copyrighted work. The exclusive rights encompassed
by these clauses, though closely related& are independent& they can.
generally be characterized as rights of copying, recording, adaptation,
and publishing. A single act of infringement may violate all of these
~ights at once, as where a publisher reproduces, adapts, and. sells
copies of a person's copyrighted work as part of a publishing venture.
infringement takes place when any one of the rights is violated:
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where, for example, a printer reproduces copies without selling them

or a retailer selIs copies without having anything to'o with their
reproduction. The references to "copies or phonorecords," although
in. the plural, are intended. here and, throughout the bill to incluae
the singular (1 U.S.C. g 1).

Reproductior&,.—Read together with the relevant definitions in sec-

tion 101, the right "to reproduce the copyrighted work in copies or
phonorecords" means the right to produce a material object in which

the work is duplicated, transcribed, imitated or simulated. in a fixed

form from which it can be "perceived., reproduced, or otherwiss com-

municated, either directly or with the aid of a machine or device."

As under the present law, a copyrighted work should be infringed. by
reproducing it in whole or in any substantial part, and. by duplicating
it exactly or by imitation or simulation. Wide departures or varia-
tions from the copyrighted work would still be an infringement as

long as the author's "expression" rather than Inerely his "ideas" are
taken.

"Reproduction" under clause (1) of section. 106 is to be distin-r,ished from "display" under clause (5). For a work to be "repro-
uced," its fixation in tangible form must bs "sufiiciently permanent

or stable to permit it to bs'erceived., reproduced., or otherwise
communicated. for a period. of more than transitory duration." Thus&

the showing of images on a screen. or tube wouPcl not be a violation
of clause (1), although it might coma within the scope of clause (5).

Preparator&, of czerivative e&or&a.—The exclusive right to prepare
derivative. works, specified separately in clause (9) of section 106,

overlaps the exclusive right of reproduction to some extent. It is

broader than that right,, however, in the sense that reproduction
requires fixation in copies or phonorecords, whereas the preparation
of a derivative work, such as a ballet, pantomime, or improvisedyer-
formance, may be an infringement even though nothing is ever axed
in tangible form.

To b~e an infringement the "derivative work" must be "based upon
the copyrighted work," and the definition m. section 101 refers to "a

translation, musical arrangement, dramatization, fictionalization,
motion picture version., sound record.ing, art reproduction, abridg-

ment, condensation, or any other form in which a work may be
transformed, or adapted." Thus, to constitute a violation of

section 106(9), the infr'mging work must, incorporate a portion of the
copyrighted work in some form; for example, a detailed commentary
on a work or a programmatic musical composition inspired by a novel
would not normally constitute infringements under this clause.

V8e ir& inforvugion 8torags ar&cE retrieval ~stems.—Although it
was touched on rather lightly at the hearing, the problem of com-

puter uses of copyrighted material has attracted. increasing attention
and controversy in recent, months. Recognizing the profound impact
that information storage and retrieval devices seem destined. to have
on authorship, communications, and human life itself, the committee

is also aware. of the dangers of legislatmg prematurely in this area of

exploding technology.
In the context of section 106, the coinmittee believes that, instead

oft~ to deal explicitly with computer uses, the statute should be

general m terms and broad enough to allow for adjustment to future

changes in patterns of reproduction and, other uses of authors'orks,
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were unlawfully made would be an infringement. As section 109
makes clear, however, the copyright owner's rights under section
106 (8) cease with respect to a particular copy or phonorecord once he
has parted with ownership of it.
Rights of pubs performance and dk pLay

Performing rig7ite and the "for profit" linutation.—The right of
public performance under section 106(4) extends to "literary, musi-
cal, dramatic, and choreographic works, pantomimes, and motion pic-
tures and other audiovisual works" and, unlike the equivalent
provisions now in effect, is not limited by any "for profit" requirement.
The approach of the bill, as in many foreign laws, is first to state the
public performance right in broad, terms, and then to provide specific
exemptrons for educational 8,nd other nonprofit, uses.

The committee has adopted. this approach as more reasonable than
the outright exemption of the 1909 statute. It, found persuasive the
arguments that, the line between commercial Snd "nonprofit," orga-
nizations is increasingly difiicult to draw, that many "nonprofit"
organizations are higMy subsidized and capable of paying royalties,
8nd. that the widespread public exploitation of copyrighted. works by
educational broad.casters and other noncommercial organizations is
likely to grow. In addition to these trend.s, it, is worth rioting that
pelfoxrnsnces and displays al'6 contlnlllng to supplant markets fol'rinted,copies Snd that in. the future a broad "not for profit," exemp-
tion could. not only hurt, authors but could dry up their incentive
to write.

As will be discussed. below in connection with section 114, the bill
d.oes not, recognize 8, right, of public performance in sound. recordings.
However, the committee adopted. the recommendation, put forward
by producers of audiovisual works and book publishers, that the ex-
clusive right of public performance should. be expanded to include
not only motion pictures but, also audiovisual works such as filmstrips
and. sets of slides. The amendment of section 106(4), which is con-
sistent with the assimilation of motion pictures to audiovisual works
throughout, the bill, is also related to amendments of the d.efinitions
of "display" and. "perform" discussed. below.

Right of pubHo aieplay.—Clause (5) of section 106 represents the
first explicit statutory recognition in American copyright law of an
exclusive right to show a copyrighted work, or an Image of it, to the
public. The existence or extent of this right under the present statute
ls uncertain and subject to challenge. The bill would give the owners
of copyright in "literary, musical, dramatic, and choreographic
works, pantomimes, and pictorial, graphic& or sculptural works" the
exclusive right "to display the copyrighted~ work publicly."

With the growing use of projection equipment, closed and open
circuit television, and computers for displaying images of textual and
graphic material to "audiences" or "readers," this right is certain to
assume great importance to copyright owners. A recognition of this
p l'tentiality is reflected in the proposal of book publishers and pro-

ucers of audiovisual works which, in efTect, would equate "display"
with "reproduction" where the showing is "for use in lieu of a copy."
The committee is aware that in the future electronic images may take
the place of printed copies in some situations, and has dealt with the
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of the bill would make a purely private display of a work a. copyright
fringemeIlt.
In H.R. 434V as introduced, the operative word in clause (5) was "ex-

hibit." This term proved consuming and objectionable because of its
common usage in referring to the performance of motion pictures. As
recommended by the Register of Coppights, therefore the commit-
tee has substituted the word "display 'ere and throughout the bill.

Dani time
Section 106 of the 1965 biH included a subsection defining the terms

"perform," "exhibit" (i.e., "display"), and "publicly" but since these
terms also occur in other sections, their definitions have keen moved
to section 101. Each of these definitions has also undergone some
amendment.

Under the definitions of "perform," "display&" "publicly," and
"transmit'ow in. section 101, the concepts of public performance and
public display cover not only the initial rendition or showing, but also
any f usher act by which that rendition or showing is transmitted. or
communicated to the public. Thus& for exainple: a singer is perform-
ing when he sings a song; a broadcasting network is performmg when
it transmits his performance (whether simultaneously or from rec-
ords); a local broadcaster is performing when it transmits the net-
work broadcast; a community antenna service is performing when it
retransmits the broadcast to its subscribers; and. any individual is per-
forming whenever he plays a phonorecord embodying the performance
or communicates the performance by turning on a receiving set.
Although any act by which the initial performance or display is
transmitted, repeated, or made to recur would. itself be a "perform-
ance" or "display" under the bill, it would not be actionable as an
infrinoement unless it, were done "publicly," as defined in section
101. Krtain other performances and displays, in addition to those
that are "private," are exempted. or given qualified. copyright control
under sections 107~ through 116.

To "perform" a work, under the definition. in section 101 includes
reading a literary work aloud, singing or playing music, chancing a
ballet or other choreographic work, and. acting out a dramatic work
or pantomime. A performance may be accomplished "either directly
or by means of any d.evice or process," including all kinds of equip-
ment for reproducing or a,niplifying sounds or visual images, any sort
of transmitting apparatus, any type of electronic retrieval system, and
any other techniqu.es and systems not yet in use or even invented.
As amended by the committee, the definition of "perform" in relation
Cp "a motion picture or other audiovisual work" is "to show its images

sequence or to make the sounds accompanying it audible." The
showmg of portions of a motion picture, trip, or slide set must
therefore be sequential to constitute a "performance" rather than a
display." The purely aural performance of a motion picture sound

Cracjr, or of the sound portions of an audiovisual work, would con-
stitute a performance of the "motion picture or other audiovisual
work"; but, where some of the sounds have been reproduced. separate-

. ly on'phonorecords, a perforinance from the phonorecord would not
, constitute performa,nce of the motion, picture or audiovisual work.
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The corresponding definition of "display," as amended, covers any
showing of s, 'copy)s of the work ueither directly or by means of s

slide, television Image, or any other device or process." The phrase-

"motion picture" before the word "film" has been omitted to avoid

confusion. Since "copies" are defined. as including the material object
"in which the work is 'first fixed," the right of pugblic display applies
to original works of art as well as to reproductions of tham. With re-

t to motion ictures sad other audiovisual works, it is a "display"

rather than a rformance") to show their "individnsl images non-

sequentially." addition to the direct showings of a copy of a work,.
lay" would include the projection of an image on a screen or other

by any method, the transmission of an image by electronic or.

other means, and the showing of an image on a cathode ray tube or-

similar viewing apparatus connected, with any sort of information
storage and retrieval system.

The definition of "publicly" in connection with performance and

display has also undergone some amendment, As explained. at pages
98-94 of the Register's Supplementary Report, one of the principal
purposes of the definitio was to snake clear that, contrary to the deci-

sion in 3fetre-GoLdmyn-Neer Dis@ibetir~ Oerp. v. Wyatt, 91 C.O.

Bull. 908 (D. Md. 1989), performances in "semipublic" places such as.

clubs, lodges, factories, summer camps, and schools are "public'per-
formances" subject to copyright control.. To accomplish this result,
the committee has restored. the wording of the 1964 bill: under clause

(1) of the definition, a performance or display is "public" if it takes

place "at a place open to the public or at a place where a substantial
number of persons outside of a normal circle of a family and its sociLT

acquaintances is gathered "
The term "a family" in this context would include an individual

living alone, so that a gathering confined to the individual's social'cquaintanceswould normally be regarded. as private. The Depart-
ment of Defense proposed that the definition be further amended to

exclude "an ofiicial meeting or gathering of ofilcers or employees of the.

United States Government"; tbe committee did not accept this recom-

mendation, but notes.that most rou,tine meetings of business and gov-

ernmental yersonnel would be excluded because they do not represent
the gathering of a "substantial number of persons.'

Clause (9) of the definition of "publicly'n section 101 makes clear
that the concepts of public performance and public display include

not only performances and. Pisplays that occur initially in a public

place, but also acts that "transmit or otherwise communicate s, per-

formance or display of the work to the public by means of any device

or process." 'The definition of "transmit"—to communicate a per-

formance or display "by any device or process whereby images or

sounds are received. beyond the place from which they are sent"—is

broad enough to include all conceivable forms and combinations of

wired. or wireless communications media, including but by no means

limited. to radio and. television broadcasting as me ~ow them. Each
and. every method by which the images or sounds comprising a per-

formance or display are picked up and. conveyed is a "transmission,"

and if the transImssion reaches the public in any form, the case comes

within the scope of clauses (4) or (5) of section 106.
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Under the bill, as under the present law, a performance made avail-..able by tra~~~ission to the public at large xs "public" even thoughthe recipients are not gathered in a s'e place, and even if there ismo direct proof that any of the poten 'ecipients was operating his.receiving apparatus at the time of the tran~m~~sion.. The same prxnci-ple's apply whenever the potential recipients of the transmission rep-resent a hmited segment of the public, such as the occupants of hotelrooms or the subscribers of a community antenna televxsion service;they are also ayplicable where the transmission is capable of reaching. diferent recipxents at diferent times, as in the case ofsounds or images:stored in an mformation system and capable of being performed,ordisplayed at the initiative of individual members of %he public.'o,m these principles doubly clear, the committee has amended clause(9) of the definitxon of "publicly" so that it is applicable "whetherthe members of the public capable of receiving Che performance ordisplay receive it in the same place or in separate p and at, thesame tune or at different times."

SEOTIOX7 107. PAIR USE

.6'erneral baokg7 ours oj the probEere
The judicial doctrine of fair use, one of the most important andwell-established limitations on the exclusive rights'ok copyrightowners, would be given express statutory recognition for the first tunein section X07. The claim that a defendant's acts constituted a fairuse rather than an infringement has been raiu8 as a defense in in-numerable copyright actions over the years, and there is ample caselaw x~gnising the existence of the doctrine and applying xt. The.examples enumerated at page 94 of the Register's 1961 Report, wlxileby no means exhaustive, gxve some idea cathe sort of activities thecourts might xegard as fair use under the circumstances: "quotationof excerpts in a review or criticism for purposes of illustration orcomment; quotation of short passages in a scholarly or technical work,for illustration or clarificatxon ofg the author's o1xservations; use ina parody of some of the content of the work parodied; summary ofan address or article, with brief quotations; in a news report; renro-duction by a library of a portion of a work to replace part of a dam-aged copy; reproduction by a teacher or student of a small part of awork to xllustrate a lesson; reproduction of a work in legialative or.judicial proceedings or reports; incidental and fortuitous reproduc-'tion, in a newsreel or broadcast, of a work located at the scene of anevent being reported."

Although the courts have considered and ruled upon the fair use, doctrine over and over again no real definition of the concept has'ever emerged. Indeed, since the doctrine is an equitable rule of rea-;";..,I., sop no generally applicable definition is possible, and each case rais-ing the question must be decided on its own facts. On the other hand,the courts have evolved a set of criteria which, though in.no sensedefinitive or determinative, provide some gage for balancing theequities. These criteria have been stated in various wavs, but essen-';.;~&tiallp'hey can all be reduced to the four standards which were statedW tne 1964 bill and have been adopted again in the committee's'-:amendment of section 107: "(X) the purpose and character of the



PROVISIONS OF THE BILL As REPORTED

$ 105. Subject matter of copyright: United
States Government works

(a) Copyright protection under this title
is not available for any work of the United
States Government, but the United States
Government is not precluded from receiv-
ing and holding copyrights transferred to it
by assignment, bequest or otherwise.

(b) A "work of the tJnited States Gov-
ernment" is a work prepared by an OFicer
or employee of the United States Govern-
ment as part of his ofncisl duties,

$ 106. Exclusive rights in copyrighted works
Subject to sections 107 through 116, 'the

owner of copyright under this title has the
exclusive rights to do and to authorize sny
of the following:

PROVISIONS OF EXISTING LAW

$ 8. CoPYRIGHT NoT To SUBSIST IN
WORKS IN PUBLIC DOMAIN, OR PUB-
LIsHED PRICR To JULY 1& 1909, AND NOT
ALREADY COPYRIGHTED) OR GOVERNMENT
PUBLIcATICNs; PUBLIcATION BY GovERN-
MENT OF COPYRPGHTED MATERIAL.—No
copyright shall subsist in the original text
of any work which is in the public domain,
or in any work which was published in this
country or any foreign country prior to
July 1, 1909, and hss not been already
copyrighted in the United States, or in any
publication of the United States Govern-
ment, or any reprint, in whole or in part,
thereof, except that the Postmaster Gen-
eral may secure copyright, on behalf of the
United States in the whole or any part of
the publications authorized by section 2506
of title 89.

The publication or republication by the
Government, either separately or in a pub-
lic document, of any material in which
copyright is subsisting shall not be taken
to cause any abridgement or annulment of
the copyright or to authorize any use or
appropriatron of such copyright material
without the consent of the copyright
proprietor.

$ 1. ExcLU8IvE RIGHTs A.s To COPY-
RIGHTED WORxs.—Any person entitled
thereto, upon complying with the pro-
visions of this title, shall have the ex-
clusive right:

PROVISIONS OF THE IM5 BILL

Iw 106. Subject matter of copyright: United
States Government works

(a) Copyright protection under this
title is not avtdiable for any work of the
United States Government, but the United
States Government is not precluded from
receiving and holding copyrights trans-
ferred to it by assignment, bequest, or
otherwise.

(b) A "work of the United States Gov- Pernment" is a work prepared by an oflicer
or employee of the United States Govern- &4
ment within the scope of his oincial duties P
or employment.

R

$ 106. Exclusive rights in copyrighted works
(a) GENERAL SCOPE OF COPYRIGHT.—

Subject to sections 107 through 114, the
owner of copyright under this title has the
exclusive rights to do and to authorize any

(1) to reproduce thc copyrightccl worlcin copies or phonorccords;
(2) to prepare derivative works based

(s) To print, reprint,, publish, copy, andvend the copyrighted work;
(b) To translate the copyrighted work

of the following:
(1) to reproduce the copyrighted workin copies or phonorecords:
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Subject to sections 107 through 114, the
owner of copyright under this title has the
exclusive rights to do and to authorise any

(1) to reproduce the copyrighted work
in copies or phonorecords; h

(2) to prepare derivative works based
upon the copyrighted work;

(3) to distribute copies or phonorecords
of the copyrighted work to the public by
sale or other transfer of ownership, or by
rental, lease, or lending;

(4) in the .case of literary, musical,
dramatic, and choreographic'orks
pantomimes, and motion pictures anh
other audiovisual works, to perform the
copyrighted work publicly;

(6) in thc case of literary musical,
dramatio, and choreograpldc works,
pantomimes, and pictorial, graphic, or
sculptural works, to display the copy-
righted work publicly.

(s) To print, reprint, publish, copy, and
vend the copyrighted work;

(b) To translate 'the copyrighted work
into other languges or dialects, or make
any other version thereof, if it be a literary
work; to dramatize it if it be a nondramatic
work; to convert it into a novel or other
nondramatic work if it be a drama; to
arrange or adapt it if it be a musical work;to complete, execute, and finish it if it be a
model or design for a work of art;

(c) To deliver, authorise the delivery of,
read, or present the copyrighted work in
public for profit if it be a lecture, sermon,
address or similar production, or other
nondramatio literary work; to make or
procure the making of any transcrintion
or record thereof by or from which, in
whole or in part it may in any manner or
by any'ethod be exhibited, delivered
presented, produced or reproduced; anI
to play or perform it in publio for profit,
ana to exhibit, represent, produce, or
reproduce. it in any manner or bv any
method whatsoever. The damages for the
infringement by broadcast of any work
:referred to in this subsection shall not
exceed the sum of $100 where the infringing
broadcaster shows that he was not aware
that he,was infringing and that such
infringement could not ha've been reason-
ably foreseen; and.

(d) To perform or represent the copy-
righted work publicly if it be a drama or
if it be a dramatic work and not reproduced
in copies for sale, to vend any manuscrint
or any record whatsoever thereof; to make
or to procure the making of.any transcrip-
tion or record thereof by or from which, ln
whole or in part, it may in any manner or

of the following:
(1) to reproduce the copyrighted work

in copies or phonorecords;
(2) to prepare derivative works based

upon the copyrighted work;
(3) to distribute copies or phonorecords

of the copyrighted work to the public by
sale or other transfer of ownership, or
by rental, lease, or lending;

(4) in the case of literary musical,
dramatic, and choreographic works,
pantomimes, and motion pictures to
perform the copyrighted work publicly;

(6) in the case of literary, musical,
dramatic, and choreographic wOrks,
pantomimes, and pictorial, graphic, or
sculptural works to exhibit the copy-
righted work pubHciy.
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PROVISIONS OF THE BILL hs EXPORTED

[I 107. Limitations on exclusive rfghts:
Fair use

Notwithstanding the provisions of sec-
tion 106, the fair use of a copyrighted work,
including such use by reproduction in
copies or phonorecords or by any other
means specified by that section, for pur-
poses such as criticism, comment, news re-
porting, teaching, scholarship, or research,
is not an infringement of copyright. In
determining whether the use made of a
work in any particular case is a fair use, the
factors to be considered shall include:

(1) the purpose and character of the
use;

(2) the nature of the copyrighted
work;

(3) the amount and substantiality of
the portion used in relation to the copy-
righted work as a whole; and

(4) the effect of the use upon,the po-
tential marl-et for or value of the copy-
righted work.

PROVISIONS OF EXISTING LhW
by any method be exhibited, performed
represented, produced, or reproduced; antito exhibit, perform, represent, produce, orreproduce it in any manner or by anymethod whatsoever; and

(e) To perform the copyrighted work
publicly for profit if it be a musical compo-
sition; and for the purpose of publioperformance for profit, and for the purposesset forth in subsection (a) hereof, to make
any arrangement or setting of it or of the
melody of it in any system of notation orany form of record in which the thought ofan author may be recorded and from whichit may be read or reproduced " * *

[No parallel'rovision.]

PROVISIONS OF THE 1985 BILL

$ 107. Lfmitatlons on exclusive rights:
Fair use

Notwithstanding the provisions of sec-tion 106, the fair use of a copyrighted workis not an infringement of copyright.

[[ 108. Llmftaffons on exclusive rights:Reproduction of w4rks in archivalcollections
Notwithstanding the provisions of section

f
106, it is not an infringement of copyrightor a nonprofit institution, having archival

[No parallel provision.] [No parallel provision.]
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COPYRIGHT IMW REVISION

JULY 3, 1974.—Ordered to be printed
k'lied under authority of the order of the Senate of June 27, 1974

Mr. MCCr.mr.Ld.N, from the Committee on the,Judiciary,
submitted the folloaving

REPORT
together with

A.DDITIONAIA AND MINORITY VIEWS

[To accompany S. 1361]

The Committee on the Judiciary, to which was referred the bill
(S. 1861) for the general revision of the copyright law, title 1V of the
United States CoBe, and for other purposes, having considered the
same, reports favorably thereon, with an amendment in the nature of
0, substitute, a»cl loco»»»ends tliat the bill, as amended, do pass.

AMENDMENT

Strike all after the enacting clause and insert in lieu thereof the
following:

TITLE I—GENERAL REI'IBION OF COPYRIGHT LAW

SEc'. 101. Title 17 of the United States Cocle, entitled "Copyrights,"
ia heI Pby amended inita entil'ety to read ae follower

TITLE 17—COPYRIGHTS
Cnnrrsa
1. SUBJECT DIATTER AYD ScoPE oF CGPYRIGIIT
8. Col YRIGEr On YERsEIP nxn TsnvsFER
1. DURATION OF COPYRLGIIT

$ . Conrslonr Forlos, DEI oslr, nvn Irsolsrsnrlolv

*(Star Print)

sec.
101
901
801
Jg01
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6. CovTRtctlT I&xvtttxosslt;xr AYD RE&leolss-=—----=----———.—.— —--
6 slaxUFAcrcRtxo Rsot:IRt:»tExT nxD IslvoRT trlov =
7. Covrttlat!T OFvlctt
8. Covrtttottr Rorst rr Z'tttt&t;x~t.

Chapter 1.SUBJECT MATTER AND SCOPE OF
COPYRIGHT

601
601
701
801

Sec.
101. Definitions.
108. Subject matter of copyright: In general,
108. Sui&j cct »tatters of copyright: Co»&piiaiinne anri. &lcrivative u&orhs.
10$ . Subject matter of copyright: National origin.
106. Subject matter of copyrigitt: United Stoics Goven&ntent ivories.
106. Evclusive rights in copyrighted toorks.
107. Limitations on exclusive rights: Pair use.
108. Imitations on es&elusive rights: Reproduction by ubraries and archives

TITLE 17—COP FLIGHTS —Continued
Chapter 1.—SUBJECT MATTER AND SCOPE OF

COPYRIGHT—Continued
sec.
109. Limitations on eaclasivc rights; Effect of transfer of particular copy or

phonorecord.
110. Iinutations on exclusive rights: Exemption nf certain perforntonccs and

displays.
111. Limitations on eaclusive rights: Secondary transntissions.
118. Limitations on caclusivc r&'ghtst Eph etncral rccordi ngs.
11S. Scope of eaclusive righ tsin pictorial, graphic', an 0 sealplural ioorl's.
111&. Scope of exclusive rights in sound recordings.
11$ . Scope of eaclusivc rights in nondratnatic musical &corks: C»mpulsory license

for making and tlistribnting phonorecords.
116. Scope of ezcl»sive rights in nondramatic n&nsical tcnrhs anti snuntl recortl-

ings: Public performances by means of coi»opcraie&l phonorecord players.
117. Scope of eac?usive tights: Usc in conjunction ioiih. cn»zputcrs anti similar

information systems.

$ 101. Definitions
As itsed in this title& the foiioioing tet~no oiud their varittnt forms

mean the foPoioingt
An "anonymous ioorlcnis a coors on the copies or phonorecords

of iohich, no natitrolpersonisidentified as author.
"Audiovisual icons" are ioorks that consist of a series of related

images iohich are intrinsically intend'ed to be shoion by the itse of
machines or devices such as projectors, iieioers, or electronic
etluipment, together it&ith accompanyt'itg sounds&if any, regardless



of t7ie nature of the material objects, such as

balms

or tapes, in
~ohich the ~ocr ks are embodied.

The "best edition" of a work is the edition, published in the
United States at any time before the date of deposit, that the Li-
brary of Congress determines to be most suitab7e for its purposes.

A person's "children" are Isis immediate offspring, ~chether
legitimate or not& and any chilchen 7egally adopted by him.

A "collect& e work" is a ~cork, such as a periodical issue, an-
thology, or encyclopedia, in which a number of contributions,
constituting separate an&7. independent works in themselves, are
assembled-into a collective uihole.

4 "compilation" is a work formed by the collection and assem-
bling of pre-existing materials or of rlata that are selected, c oonh'-
nateds or arranged in such a way that the resulting coork as a
whole constitutes an original work of authorship. The term "com-
pz7ation" inc7udes co7lective works.

CC/7 '&
copies are material obj ects, other thnn ph onorecordsiin which

a work is fi'a'ed by any method now known or later developed and)
from which the work can be perceived, reproduced, or otherwise
communicated, either directly or with the aid of a machine or
device. The term "copies'ncludes the material object„other than
a phonoreco)'d, in which the worl is fret fi'wed.

c& opyright owner with respect to any one of the exclusive
rights comprised in a copyright, refers to the owner of that par-
ticular right.

A voor1'is "created" u hen it is /vedi i. acopy or phonorecord
fo~ the first timei where a workis prepared over a period of time
the portion of it that has been gled at. any particular time con-
stitutes the work as of that time& and where the work has been
p p 'n diferent ~ ersions. each i ersion constitutes a separate
pre ared ''f,.
worI.

derivative work is a work based upon one or more pre-
N

existing works, such as a translation. musical arrangement& dram-



@tieation& fictionalization, motion picture version, sound record-

ing, art reproduction, abridgment, condensation, or any othe7

formin v)hick a u&O7'I'ay be recast, transformed, or adapted. A
ieork consisting of editorial revisions, annotations, elaborations,
or other mod7'fI,cations u)hick& aa a v)I&ole& represent an original
v)ork of authorship.is a "derivative work.»

A. "device," "machine&" or "process" is one nou) knou)n or later
developed.

To "display" a ~oork means to shou) a copy of it, either d&'rectly

or by means of a fii777& slid&', television image, or any other device
or process or, in the case of a motion picture or other.audiovisual
v)O7 Ie& to sho&o individual i&nagea nonseguentially.

A v)or1c ia "$aed" in a tangible medium of expression u)hen ita
embodiment in a copy 07')I&onoreco7'd& by or under the aut17ority
.of the autI707& is sufficiently pen)7anent or stable to permit it to
be perceived, reproduced, or othe)mise communicated for a period
of more than tra&laito)y duration. A v)ork consisting of sounds,
i7)u7ges& or both, that are being transmitted, is "feed" for pur-
poses of this title 7f a fia'atio&I of the v)ork ia being made Hmultane-
oualy u)itI),its transmission.

The tenne "including" and "such aa" are illustrative and not
limitati ee.

A "joint v)ork&'s a v)ork prepared by tu,o or more authors
u)ith the intention that thai~ contributions be merged into insepa-
rable orinterdependent parts of aunitary u)hole.

"Literary works" are mo7'Ies other than audioviraal coorI&a&

expressed in ~oorda& 77umbera& or other verbal or nu&nautical aym-

boIs or indicia, regardless of the natu7e of the material objects, ~

such aa books, period7'eals& manuscripts, phonorecorda, or fi'kn& in
cohich they are embodied.

"Notion p7'cturea» are audiovisual works consisting of a aeries

of reIated images &chick& cohen sho&cn in succession& impact an

impression of motion, togethe~ u)ith accompanying sounds& if any.

a a
~ ~



perform a &cork means to recite, render play dance
act it, either directly or by means of any device or process or, in
the case of a motion picture or other audiovisual scork, to shoto its
images in any sequence or to make the sounds accompanying it
audib7e, and, in the case of a sound recorcling, to make audible
the sounds fimd init.

"Phosmrecords" are material ob7'ectsin zohich smunds other than
those accompanying a motion picture or other audiovisual &corkere +ed by any method neo knoson or Eater rlcveloped, and from.
sohich the sonmcfs can be perceived, reproduced, or othenoise com-
municated. either directly or soith the aid of a machine or device.
The term "phonorecords" includes the material object in vohich
the sounds are fret feed.

rs n'ictorial, graphic, and scu7pturaE soorks" inc7ude boo-climen-
siona7 «n)l three-dimension(el voorks of fnc. graphic) and app7iedcatar, ph otogrcp11s) prints and art reproductsons, maps) globes.
r harts. p7ans. diagrams. and m oele7s,

.1 "pscudonymcncs scork" is a e~ork on the copies or phono-.rccorA. of sohich thc authos is identifed under- a fctitious name.
"Pulr7ieation! 's the dA tribution of copies or photorecorCs of asi.ork to the public by sa1e or other transfer of ozcnership, or byrenta7., 7ease, or lending. The offering to distribute copies or

phonorecortls to a group of persons for purposes of further dis-tribution. public perfonnance, or pubh'o display, constitutes
pubhr ation. 8 public performance or disp7ay of a ~cork does notof itself constitute publication.

To perform or diap7ay a zoork "pub7icly" means:
(1) to perform or disp7ayit at a place open to the public orat nny place u here a .substantial number of persons outside

of a. norns circ7e of a family and its sociaE acquaintances is
gathered;

(8) to transmit or otherscise communicate a performance
or dMplay of the ~oork to a place specifed by clause (1) or to



the public, by means of any cEevice or process, iohether theinembers of the public capable of receiving the performanceor display receive it in the same place or in separate places
ancE nt the same time oi at diff'erent times.

"Sound recordings" are coorks that result from the fiaation ofa aeriea of musical, spoken, or other sounhds, but not including thesounds acemgpanying a motion picture or other audiovisual ioork,icgardleaa of the nature of the material objects. such as disks,tapes, or other phonorecords, in iohick they are embodied."State" includea the District of Cohcmbia and the Common-icealth of Puerto Rico, and any territories to ichich this title ismade applicable by an act of Congress.
A "transfer of copyright oicnerahip" ia an assignment, mort-

gage, exclusive license, or any other conveyance, alienation, orhypothecation of a copyright or of any of the eaclusive rightscomprised in a copyright, ichether or not it is limited in time orplace of effect, bict not includinga nonexclusive license.
A "transmission program" ia a body of material that,, as anaggregate, has been produced for the aoEe purpose of transmissionto the public in sequence and as a unit.
To "transmit" a performance or display is to communicate it byany device or process iohcreby images. or sounds are receivedbeyond the place from ichick they are sent.
The "United States," iohen used in a geographical. sense, com-prises the several States, the District of CoEumbia and the Com-monicealth of Puerto Eico, and the organized territoriea underthe j urcadictc'on of the United States Cr'overnment.

A "useful article" ia an article having an intc~nsic uti7itarianficnction that ia not merely to portray the appeosnnce of thearticle or to cons.ey information. An article that is normalEy a partof a useful article is considered a "useful article."
The author's "ioidow" or "icidoicerv is the author's survivingspouse undec the lan of his domici7e at the time of his death,iohether or not the spouse has later remarried.

oc
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C(ccork of the United States Government" is a coork prepared
by an ofhcer o~ employee of the United States Prot'erTlnlent as part
of his ogcial duties.

A "work made for hire"is:
(1) a coork prepared by an employee within the scope of

his employment; or
( ) a cork specially ordered or commissioned for use as

a contribution to a coVective ccork, as a par t of a motion pic-
ture or other audiovz'sual ccork, as a translation, as a supplc'-
mentuw/ ccork, as a.compilation, os an instructional text, os
a test; as answer material for a test. cs a photographic'r
other portrait of onc or more personsy or cs an atlas) if the
parties expressly agree in a zoritten instrument signed by
them that thc ~cork shall be considered a ~oork mode for hire.
4 "supplementary zoork" is a u ork prepnred for publication
as a secondary adjunct to a coork by another author for the
purpose of introducing, concluding, illustrating, explaining,
revising, commenting upon, or assistingin the use of the other
zoork, such as forezoords, aftemoords, pictorial illustrations,
maps, charta& tables, edito'rial notes, musical arrangemcnts,
answer material for tests, bibliographies, appendixes, and
indeaes. An "instructional teat" is a literary, pictorial, or
graphic coork prepared for publication coith the purpose of
use in systematic instructional activities.

5102. Subject matter of copyright: In general
(a) Copyright protection subsists, in accordance neith this title, in

original zoorks of authorship fiacd in any tangible medium of esspres-
sion, novo known or later developed& from u hich they can be perceived,
reproduced& or otherlise communicated, either directly or coith the aid
of a machine or device. V'orks of authorship include the follozoing
categories:

(1) literary works;
( ) musical coorks, inchuling any accompanying accords '



(8) dramatic works, including any acrompanying music;

(~1) pantomimes and choreographic workag

(8) pictorial, graphic, and sculptural works;

(6) mot~mh pictures and other audiovisual works;

(7) sound recordings.

(b) In no case does copyright protection for an original work of .

authorship extend to any idea, plan, procedure, process, system,
method of operation, ronrept, principley or diacmieyp, regardless of the
form in which it is deacribeclt sa:plained& yVleatraferl, or embodied in
such work.

~ I

I I
II." y

a ~ ~

g 108. Subject matter of copyright: Compilations and derivative
uiorks

(a) The subject matter of copyright aa specified by section 108 in-
cludes compilationa and derivative works, but protection for a work
employing pre-excreting material in, which copyright subsists does not
eatend to any part of the work in which such material haa been used
umlawfully.

(b) The copyright in a compilation or derivative work extends'.
only to the material contributed by the author of such work, aa dia-"~

tinguMhed from, the pre-emoting material employed in, the work,~
ond does not imply any enclneiee n'ght tn the pee-enisting mateetah
The copyright in, such work la independent of, and does not affect ~

or enlarge the scope, duration, oumerahip, or subsistence of, any copy- "

right protection in the pre-existing material.
f104. Subject matter of copyright: National origin

(a) Uazvsrzsnsv Worms.—The works specifie by sections 108 and.
108, while unpublished, are aubj ect to protection under this title with"
out regard to the nationality or domicile of the author.

(b) Pv3rrsnsn Wozz's.—The works specifie by sectvms 108 and'.

108, when, publuihed, are subject to protection under this title if—.:"'1)

on, the date of first publication, one or more of the authors:
ia a national or domiciliary of the United States, or la a national;

I R-

~ '~ -~a
j~ ~,, yst atye

."p jj,",t„',-

a4'Mn

I
mm

~P

'V' Pd~"emsetsg. thttyem ~J

'cn



I

I
I

I

II

~II~
g

9

d~cilcury, or sovereign authority of u foreign nation that ia a
party to a copyright treaty to cchich the United States ia also a
partyi or

(8) the ccork ia grat published in the United States or in, a for-
i; sign nation that, on the date of fi'rat publication,ia u party to the

Universal Copyright Uonvention of 1858; oi
(8) the ccork ia prat published by the United Nations or uny

of ita aperiulized agencies, or by the Organization of america
States; or

($) the Mork comes ccithin the scope of u Presidential procla-
mation. Whenever the President finds that a particular foreign
nation eatends, to ccorka by authors coho are nationale or domicili-

. uries of the United States or to ccorks that aic first published. in
the United States, copyright protection on aubatantially the same
basis as that on cowlick the foreign nation extends protection to
vrorks of ita ocon nationale and domiciliariea and ccorka grat pub-
lished in that nation, he ~nay by proclamution eatend protection
under this title to vrorka of cohich one or more of the authors ia,
on the date of fi'rat publication. a national. domin7ia», or sov-
ereign authority of that nation., or cchich ccas fi'rat published in
that nation. The President may revise, suspend, or revoke any
such proclamation or Anpoae any rond'itions or lr'mitationa on
protection under a proclamation.

(c) The ezpropriationr by a gocernmental orga»izatr'on of a for-
e

l

ergn countng, of a copyright, or the right to secure u copyright, or
any right compriaeel. in a copyright, or any right in a ccork for cohich

l
C

cop&jr'rght crray be aeeureel, or thr transfer of a copyright or of any such+Jj
j: -. &ight, or the poccer to authoriz any uae of the coorl thereunder, frocrr,

author or copyright moner to a governmental agency of a foreignI ~ oun» par'suant to any laco, der ree, regulation, order or other actionI ~ 5

v

~

f government effecting or requirinq such transfer, ehcV not be
of the o

- 'g'iven effect for the purposes of thr's title.
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110K Subject matter of copyright: United States Government
arorks

Copyright protection und'er this title is not avai7able fm any work
of the United States Government, but the United States Government
is not precluded from receiving and holding copyrights transferred
to it by assignment, beguest, or otherwiee.
N108. Exclusive rights in copyrighted works

Subject to sections 107 thrmsgh 117, the moner of copyright under
this title has the es;elusive rights to do and to authorise any of the
follmcing:

(1) to reproduce the copyrighted morkin copies or phono-
~ecords;

(8) to prepare derivative coorks based upon the copyrighted
coorkJ

(8) to distribute copies or phonorecords of the copyrighted
&cork to the public by safe or other transfer of mcnership, or by
rental, lease, or lending;

(g) in the case of literally, musical, dramatic, and choreographic
zaorks. pantomimes, motion pictures and other audiovisual u orks,
and sound recordings, to perform the cop~jrightedccork puNicly„

(8) in the case of literary~, musical, dramatic and choreographic
works, pantomimes, and pictorial, graphic, or scuiptu al works,
including the individual images of a motion picture or other
audiovisual work, to display the copyrighted~cor publicly.

g N7. Limitations on exclusive rights: Pair use
Nohcithstanding the provisions of section 108& thc fair use of a

copyrighted work, including such use by reproduction in copies or
phonorecords or by any other means speci/ed by that section, for pur.-
poses such as criticism, comment,, naos reporting, teaching, scholar-.
ship, or research, is not an infringement of copyright. In determining
whether the use made of a work in any particular case is a fair use
the factors to be cofuridered shallinctude:

(1) the purpose and character of the use;
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PURPosE

The purpose of the proposed legislation, as amended, is to providein Title I for a general revision of the United States Copyright Law,title 17 of the United States Code. Title II of the bill provides for theestablishment in the Library of Congress of a National Commissionon New Technological Uses of Copyrighted Works. Title III of thebill creates a new type of protection for ornamental designs of usefularticles.
STATEMENT

The present Copyright Law of the United States is essentially thatenacted by the Congress in 1909. Many significant developments intechnology and communications have rendered that law clearly inade-quate to the needs of the country today.
The enactment of legislation "To promote the Progress of Scienceand useful Arts, by securing for limited Times to Authors and In-ventors the. exclusive Right to their respective Writings and Dis-coveries", is one of the powers of the Congress enumerated in ArticleI, section 8 of the Constitution. Some commentators on the Congressin recent years have expressed concern that the legislative branch hastoo frequently yielded the initiative in legislative matters to theexecutive branch. This legislation is exclusively the product of thelegislative branch and has received detailed consideration over aperiod of several years.
The origin of this legislation can ultimately be traced to the Legis-lative Appropriations Act of 1955 which appropriated funds for acomprehensive program of research and study of copyright law re-vision by the Copyright Office of the Library of Congress. This com-mittee's Subcommittee on Patents, Trademarks and Copyrightspublished a series of 34 studies on all aspects of copyright revision,which were prepared under the supervision of the Copyright Office.In 1961 the Congress received the "Report of the Register of Copy-rights on the general revision of the U,S. Copyright Law." The Copy-right Once subsequently conducted a series of panel meetings oncopyright law revision. On July 20, 1964, Senator John L. McClellan,Chairman of the Subcommittee on Patents, Trademarks and Copy-rights, introduced, at the request of the Librarian of Congress, S. 8008of the 88th Congress, for the general revision of the copyright law.No action was taken on this bill prior to the adjournment of theCongress.

In the 1st session of the 89th Congress, Senator McClellan, againintroduced at the request of the Librarian of Congress, a general copy-right revision bill S, 1006. Hearings on this legislation were com-menced by the Subcommittee on August 18, 1965, and continued onAugust 19 and 20. When the hearings were recessed, a large number ofwitnesses remained to be heard. During the 2d session of the 89th
Congress there were important developments relating to the possiblecopyright, liability of cable television systems under the Copyright Actof 1909. In order to ascertain whether immediate and separate legis-lative action on the copyright CATV question was necessary anddesirable, the Subcommittee commenced hearings on that subject onAugust 2, 1966. These hearings continued on August 3, 4 and 25. No
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further action was taken by the Subcommittee during the 89th
Congress.

In the 1st session of the 90th Congress Senator McClellan again,
at the request of the Librarian of Congress, introduced S. 597, for the
general revision of the copyright law. Hearings on this bill commenced
on March 15, 1967 and continued on March 16, 17, 20, 21, April 4,
6, 11, 12 and 28. During the Subcommittee hearings more than 100
witnesses were heard and many suggested amendments were submitted
for the consideration of the Subcommittee.

On April 11, 1967, the House of Representatives passed H.R. 2512,
for the general revision of the copyright law. This bill was subse-

uently referred to the Subcommittee on Patents, Trademarks and
opyrights. Although the Subcommittee completed the public hear-

ings on copyright revision during the 90th Congress, no furthe'r action
was taken by the Subcommittee because of problems with certain
provisions of the legislation, and because of the pendency of the cable
television judicial proceedings.

One of the problems that prevented Subcommittee action during
the 90th Congress was uncertainty concerning the impact of the legis-
lation on the use of copyrighted materials in computers and other
forms of information storage and retrieval systems. The Subcom-
mittee recommended and the Senate passed on October 12, 1967, S.
2216 to establish in the Library of Congress a National Commission
on New Technological Uses of Copyrighted Works. The Commission
was authorized to study this subject and recommend any changes in
copyright law or procedure. No action was taken on this legislation by
the House of Representatives.

On January 22 (legislative dey January 10), 1969, Senator McClel-.
lan introduced S. 543. Title I of this bill, other than for technical
amendments, was identical to S. 597 of the 90th Congress. Title II of
the bill incorporated the provisions of S. 2216 providing for the
establishment of the National Commission on New Technological Uses
of Copyrighted Works.

On December 10, 1969, the Subcommittee favorably reported S.
548, with an amendment in the nature of a substitute. No further
action was taken in the Committee on the Judiciary, primarily be-
cause of the cable television issue.

On February 18, 1971, Senator McClellan introduced S. 644 for the
general revision. of the copyright law. Other than for niinor amend-
ments, the text of that bill was identical to the revision bill repoi ted
by the Subcommittee in the 91st Congress. No action was taken on
general revision legislation during the 92nd Congress while the
Subcommittee was awaiting the formulation and adoption by the
Federal Communications Commission of new cable television rules.

While action on the general revision bill was necessarily delayed,
the unauthorized duplication of sound recordings became widespread.
It was accordingly determined that the creation of a limited copyright
in sound recordings should not await action on the general revision
bill. Senator McCIellan introduced, for himself and others, S. 644 of
the 92nd Congress to amend title 17 of the U.S. Code to provide for
the creation of a limited copyright in sound recordings. An amended
version of this legislation was enacted as P.L. 92—140.

On March 26, 1978, Senator McClellan introduced S. 1861 for the
general revision of the copyright law. Other than for technical amend-
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ments, this bill is identical to S, 644 of the 92nd Congress. Additionalcopyright revision hearings were held on July 31st and August 1, 1973.The Subcommittee conducted a total of 18 days of hearings on copy-right law revision.
During the 87th Congress the Senate passed S. 1884 to provide fora new form of protection for original ornamental designs of usefularticles by protecting the authors of such designs for a limited timeagainst unauthorized copying. The Senate in the 88th Congress passedS. 776 and, in the 90th Congress S. 1237, bills on the same subject. Nofinal action was taken in the House of Representatives on any of thesemeasures. In the 91st Congress Senator'hilip A. Hart introduced asimilar bill, S. 1774. The substance of that bill has been incorporatedas Title III of this legislation.

SECTIONAL ANALYSIS AND DISCUSSION

An analysis and discussion of the provisions of S. 1361, as amended,follows:
SECTION 101. DEFINITIONS

The significant definitions in this section will be mentioned or sum-marized in connection with the provisions to which they are mostrelevant.
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SECTION 102 ~ GENERAL SUBJECT 5IATTER OF COPYRIGHT

"Original works oj authorship"
The two fundamental criteria of copyright protection—originalityand fixation in tangible form—are restated in the first sentence of thiscornerstone provision. The phrase "original works of authorship,"which is purposely left undefined, is intended to incorporate withoutchange the standard of originality established by the courts under thepresent copyright statute. This standard does not include require-Inents of novelty, ingenuity, or esthetic merit, and there is no inten-tion to enlarge the standard of copyright protection to require them.In using the phrase "original works of authorship," rather than"all the writings of an author" now in section 2 of the statute, thecommittee's purpose is to avoid exhausting the constitutional power ofCongress to legislate in this field, and to eliminate the uncertaintiesarising from the latter phrase. Since the present statutory languageis substantially the same as the empowering language of the Consti-tution, a recurring question has been whether the statutory and theconstitutional provisions are coextensive. If so, the courts would befaced with the alternative of holding copyrightable something thatCongress clearly did not intend to protect., or of holding constitution-ally mcapable of copyright something that Congress might one daywant to protect. To avoid these equally undesirable results, the courtshave indicated that "all the writings of an author" under the presentstatute is narrower in scope than the "writings" of "authors" referredto in the Constitution. The bill avoids this dilemma by using a dif-ferent phrase—"original works of authorship"—in characterizingthe general subject matter of statutory copyright protection.The history of copyright law has been one of gradual expansion inthe types of works accorded protection, and the subject matter affectedby this expansion has fallen into two general categories. In the first,



his duties, even though the subject matter involves his Government
work or his professional fleld. A more difficult and far-reaching prob-
lem is whether the definition should be broadened to prohibit copy-
right in works prepared under U.S. Government contract or grants.
As the bill is written, the Government agency concerned could de-
termine in each case whether to allow an independent contractor or
grantee to secure copyright in works prepared in whole or in part with
the use of Government funds. The argument against allows copy
right in this situation is that the public should not be required to paya "double subsidy," and that it is inconsistent to prohibit copyright
in works by Government employees while permitting private copy-
rights in a growing body of works created by persons mho are paid
with Government funds.

The bill deliberately avoids making any sort of outright, unqualified
prohibition against copyright in works prepared under Government
contract or grant. There may well be cases where it would be in the
pubhc interest to deny copyright in the writings generated by Govern-
ment research contracts and the like; it can be assumed that, where a
Government agency commissions a work for its own use merely as an
alternative to having one of its own employees prepare the work, the
right to secure a private copyright mould be withheld; However, there
are almost certainly many other cases where the denial of copyright'rotectionwould be unfair or would hamper the production and-
publication of important works. Where, under the particular circum-
stances, Congress or the agency involved finds that the need to have a
work freely available outweighs the need of the private author to
secure copyright, the problem can be dealt with by specific legislation,
agency regulations, or con'tractual restrictions.

Section 8 of the statute now in effect includes a saving clause in-
tended to make clear that the copyright protection'of u private work is
not affected if the work is published by the Government. There is no
need to restate this principle explicitly in the context of section 105.
there is nothing in section 105 that would relieve the Government o)
its obligation to secure permission in order to publish 'a copyrighted
work, and publication or other use by the Government of a privat'e
work could not affect its copyright protection in any way.

While the intent of section 105 is to restrict the prohibition against
Government copyright to.works written by employees of the United
States Government within the scope of then'fficial duties. In accord-
ance with the objectives of the Postal Reorganization Act of 1970, this
section does not apply to works created by employees of the Unite'd
St ates Postal Service. The privilege of securing copyright in its publica-
tions does not extend to restrictions on the use of postage-stamps on
mail carried by the Postal Service.

SECTION 106. EXCLUSIVE RIQHTS IN COPYRIQHTED WORKS

General scope af copyright
The five fundamental rights that the bill gives to copyright owuers-

the exclusive rights of reproduction, adaptation, pubhcation, per-
formance, and display—are stated generally in section 106. These
exclusive rights, which comprise the so-called "bundle of rights" that
is a copyright,, are cumulative and may overlap in some cases. Each
of the five eaumerated rights may be subdivided indefinitely and, as
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discussed below in connection with section 201, each subdivision of an
exclusive right may be owned and enforced separately.

The approach of the bill is to set forth the copyright owner's ex-
clusive rights in broad terms in section 106, and then to provide various
limitations, qualifications, or exemptions in the 11 sections that follow.
Thus, everything in section 106 is made "subject to sections 107 through
117," and must be read in conjunction with those provisions.

The exclusive rights accorded to a copyright owner under section
106 are "to do and to authorize" any of the activities specified in the
five numbered clauses. Use of the phrase "to authorize" is intended to
avoid any questions as to the liability of contributory infringers. For
example, a person who lawfully acquires an authorized copy of a
motion picture would be an infringer if he engages in the business of
renting it to others for purposes of unauthorized public performance.
Rights of reproduction, adaptation, and publication

The first three cia'uses of section 106, which cover all rights under" a copyright except those of performance and display, extend to every
kind of copyrighted work. The exclusive rights encompassed by these
clauses, though closely related, are independent; they can generally be
characterized as rights of copying, recording, adaptation, and publish-
ing. A single act of infringement may violate all of these rights at
once, as where a publisher reproduces, adapts, and sells copies of a
person's copyrighted work as part of a publishing venture. Infringe-
ment takes place when any one of the rights is violated: where, for
example, a printer reproduces copies without, selling them or a retailer
sells copies without having anything to do with their reproduction.
The references to "copies or phonorecords," although in the plural, are
intended here and throughout the bill to include the singular
(1 U.S.C. $ 1).

Reproduction.—Read together with the relevant definitions in sec-
tion 101,'the right "to reproduce the copyrighted work in copies or
phonorecords" means the right to produce a material object in which
the work is duplicated, transcribed, imitated, or simulated in a fixed
form from which it can be "perceived, reproduced, or otherwise com-
municated, either directly or with the aid of a machine or device."
As under the present law, a copyrighted work would be infringed by
reproducing it in whole or in any substantial part, and by duplicating
it exactly or by imitation or simulation. Wide departures or variations
from the copyrighted works would still be an infringement as long as
the author's "expression" rather than merely his "ideas" are taken.

"Reproduction" under clause (1) of section 106 is to be distinguished
from "display" under clause (5). For a work to be "reproduced," its
fixation in tangible form must be "sufEciently permanent or stable to
permit it to be perceived, reproduced, or otherwise communicated for
a period of more than transitory duration." Thus, the showing of
images on a screen or tube would not be a violation of caluse (1),
although it might, come within the scope of clause (5).

Preparation of derivative ivories.—The exclusive right to prepare
derivative works, specified separately in clause (2) of section 106,
overlaps the exclusive right of reproduction to some extent,. It is
broader than that right, however, in the sense that reproduction
requires fixation in copies or phonorecords, whereas the preparation
of a derivative work, such as a ballet, pantomime, or improvised per-
formance, may be an infringement even though nothing is ever fixed
in tangible form.
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To be an infringement the "derivative work" must be "based upon
the copyrighted work," and the definition in section 101 refers to "a
translation, musical arrangement, dramatization, fictionalization,
motion picture version, sound recording, ort reproduction, abridgment,
condensation, or any other form in which a work may be recast,
transformed, or adapted." Thus, to constitute a violation of section
106(2), the infringing work must incorporate a portion of the copy-
righted work in some form; for example, a detailed commentary on
a work or a programmatic musical composition inspired by a novel
would not normally constitute infringements under thi'lause,

Use in information storage and retrieval systems—As section 117
declares explicitly, the bill is not intended to alter the present law with
respect to the use of copyrighted works in computer systems.

Public distribution.—Clause (3) of section 106 establishes the exclu-
sive right of publication: The right "to distribute copies or phono-
records of the copyrighted work to the public by sale or other transfer
of ownership, or by rental, lease, or lending." Under this provision
the copyright owner would have the right to control the first public
distribution of an authorized copy or phonorecord of his work, whether
by sale, gift, loan, or some rental or lease arrangement. Likewise,
any unauthorized public distribution of copies or phonorecords that
were unlawfully made would be an infringement. As section 109
makes clear, however, the copyright owner's rights under section
106(3) cease with respect to a particular copy or phonorecord once he
has parted with ownership of it.
Rights of public performance and display

Performing rights and the "for profit" hmitation.—The right of
public performance under section 106(4) extends to "literary, musi-
cal, dramatic, and choreographic works, pantomimes, and motion pic-
tures and other audiovisual works and sound recordings" and, unlike
the equivalent, provisions now in effect, is not limited by any "for
profit" requirement. The approach of the bill, as in many foreign laws,
is first to state the public performance right in broad terms, and then
to provide specific exemptions for educational and other nonprofit uses.

This approach is more reasonable than the outright exemption of
the 1909 statute. The line between commercial and "nonprofit"
organizations is increasingly difficult to draw. Many "nonprofit'rganizationsare highly subsidized and capable of paymg royalties
and the widespread public exploitation of copyrighted works by
educational broadcasters and other noncommercial organizations is
likely to grow. In addition to these trends, it is worth noting that
performances and displays are continuing to supplant markets for
printed copies and that in the future a broad "not for profit" exemp-
tion could not only hurt authors but could dry up their incentive to
write.

The exclusive right of public performance is expanded to include
not only motion pictures but also audiovisual works such as filmstrips
and sets of slides. This provision of section 106(4), which is consistent
with the assimilation of motion pictures to audiovisual works through-
out the bill, is also related to amendments of the definitions of "dis-
play" and "perform" discussed below. The important issue of perform-
ing rights in sound recordings is discussed in connection with section
114.
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Bight of public display.—Clause (5) of section 106 represents the
fir t exphcit statutory recognition in American copyright law of an
exclusive right to show a copyrighted work, or an image of it, to the
public. The existence or extent of. this right under the present statute
is uncertain and subject to challenge. The bill would give the owners
of copyright in "literary, musical, dramatic, anrl choreographic works,
pantomimes, and pictorial, graphic, or sculptural works", including
the individual images of a motion picture or ot'her audiovisual work,
the exclusive right "to display the copyrighted work publicly."

Definitions
Under the definitions of "perform," "display," "publicly," and

"transmit" in section 101, the concepts of public performance and
public display cover not only the initial rendition or showing, but also
any further act by which that rendition or showing is transniitted or
communicated to the public. Thus, for exaniple: a siiiger is performing
when he sings a song; a broaclcasting network is performing when
it transmits his performance (whether simultaneously or from rec-
ords); a local broadcaster is performing when it transmits the net-
work broadcast; a cable television system is performing when it
retransniits the broadcast to its subscribers; and any individual is per-
forming whenever he, plays a phonorecord enibodying the performance
or communicates the performance by turning on a receiving set,.
Although any act by which the initial perfor'mance or display is
transm'tted, repeated, or made to recur would itself be a "perform-
ance'r "display" under the bill, it would not be act'ionable as an
infringement unless it, were dove "publicly," as defined in section 101.
Certain other performances and displays, in addition to those that
are "private," are exenipted or given qualified copyright control under
sections 107 through 117.

To "perform" a work, under the definition in section 101, includes
reading a literary work aloud, singing or playing niusic, dancing a
ballet or other choreographic work, and acting out a clramatic work
or pantomime. A performance mIiy be accomplished "either directly or
by means of any device or process," including all kinds of equipment
for reproducing or amplifying sounds or visual images, any sort of
transmitting apparatus, any type of electronic retrieval system, and
any other techniques and systems not yet in use or even invented.

The definition of "perform" in relation to "a motion picture or other
audio visual work" is "to show its images in any sequence or to make
the-sounds accompanying it audible." The showing of portions of a
motion picture, filmstrip, or slide set must therefore be sequential to
constitute a "performance" rather than a "display", but no particular
order need be maintained. The purely aural performance of a motion
picture sound track, or of the sound portions of an audiovisual work,
would constitute a performance of the "motion picture or other audio-
visual work"; but, where some of the sounds have been reproduced
separately on phonorecords, a performance from the phonorecord
would not constitute performance of the motion picture or audiovisual
work.

The corresponding definition of "display," covers any showing of a
"copy-" of the work, "either directly or by means of a film, slide,
television image, or any other device or process." Since "copies" are



de6ned as including the material object'in which the work is first
flxed," the right of public display applies to original works of art as
well as to reproductions of them. With respect to motion pictures
and other audiovisual works, it, is a "display" (rather than a "per-
formance") to show their "individual images nonsequentially." In
addition to the direct showings of a copy of a work, "display" would
include the projection of an image on a screen or other surface by any
method, the transmission of a'n image by electronic or other means,
and the showing of an image on a cathode ray tube, or similar viewing
apparatus connected with any sort of information storage and r'etrieval
system.

Under clause (1) of the definition of "publicly", a performance or
display is "public" if it takes place "at a place open to the public or
at any place where a substantial number of persons outside of a normal
circle of a family and its social acquaintances is gathered." One. of
the principal purposes of the definition was to make clear that, con-
trary to the decision in M(*.tro-Goldurgn-Mayer Distributing Corp.'.
lVyatt, 21 C.O. Bull. 203 (D. Md. 1932), performances in "semipub-
lic" places such as clubs, lodges, factories, summer camps, 'and schools
are "public performances" subject to copyright control. The term "a
family" in this context would include an individual living alone, so
that, a gathering con6ned to the individual's social acquaintances
would normally be regarded as private. Routine meetings of business
and governmental personnel would be excluded because they do not
represent the gathering of a "substantial number of persons."

Clause (2) of the definition of "publicly" in section 101 makes clear
that, the concepts of public performance and public display include
not only performances and displays that occur initially in a public
place, but also acts that transmit or otherwise communicate a per-
formance or display of the work to the public by means of ariy device
or process. The definition of "transmit"—to communicate a per-.
formance or display "by any device or process whereby images'r.'oundare received beyond the place from which they are sent"=is
broad enough to include all conceivable forms and combinations of.
wired or wireless communications media, including but by no means
limited to radio and television broadcasting as we know them.'ach
and every method by which the images or sounds comprising a per-
formance or display are picked up snd conveyed is a,"transmission,"
and if the transmission rea(h s the public in any form, the case comes
within the scope of clauses (4) or (5) of section 106.

Under the bill, as under the present law, a performance mad'e avail-
able by transmission to the pub!ic at large is "public" even though
the recipients are not gathered in a single place, and even if there is
no direct, proof that, any of the potential recipients was operating his
receiving apparatus at the time of the transmission. The same princi-
ples apply whenever the potential recipients of the transmission rep-
resent a limited segment of the public, such as the occupants of hotel
rooms or the subscribers of a cable television service. Clause (2) of the
definition of "publicly" is applicable "whether the members of the
public capable of receiving the performance or 'display receive it in the
same place or in separate places and at the same time or at difFerent ~
times."
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would he be able to restrain the new owner from displayirig it publicly
in galleries, shop windows, on a projector, or on television'"

Section'109(b) adopts the general principle tha't'the'lawful owner
of a'copy.of a work should be able to put his copy,: an."public. display
without'he. consent of the copyright owner'; The ex'elusive right''of
public'display grarited'y, section 106(5).'would not 'a,pply. wh'ere the.

-.owner of 'a copy wishes to show it, directly to, the public; as:iII a gall'cry
or display case, or indirectly, as thr'cud an opaque pro1ecto'r'. Where
the copy itself is intended for projection, as m the case 'of a, photo-
gra'phic slide, negative, or transparency, the public projection of a
single image would'be permitted as. long as the viewers are "present at
the place where the copy is located'."

The exemption"would extend only.to public displays that are made
"either directly or by the.projection of no more'than one: image "at a
time ".Thus, even where the copy.a'nd the'iewers are Ia'cated 'at the
same'place, the simultaneous projec'tiori of 'multiple imag'es of the work
would not be exempted, For example, where each person in a lecture
haH has his own viewing apparatus. in front of..him, the copyright
owner's permission. would'generally be required in order to project an
image. of a wor'k on'each individual screen at. the same time.

The. committee's intention is to preserve'. the tr'aditional privilege
of the owner of a, cop'-to display it directly, but. to. place'reasonable
restrictions'on his abihty to display it'indirectly in such a way that
the copyright.,owrier's. market for reprodu'cti'on and distribution of
copies would be afFe'cted. Unless it constitutes. a', fair use und'er. section
107, or unless one of the special provisions of: sections 110:or. 111 is
applicable, projection of more than one image at' time," or tran's-
mission of an image to the public over television or otherjcommunica-
tions channels, would be an infringement for the same reasons that
reproduction in copies would be.
Egect of.mere possession of copy or p7umorecord

Subsection (c) of section 109 qualifie the privileges specifie in
subse'ctions (a) 'arid (b) by making clear that they do not apply to
someone who merely possesses a copy or phonorecord without having
acquired ownership'f it. Acquisition of an object embodying acopy-'ightework by rental, lease, loan, or bailment carries with it no
privileges to dispose of the copy. under section 109(a) or to display it
publicly under section 109(b). To cite a familiar'xample, a.person
.who has rented, a print.. of.a motion picture from the copyright owner
would have no right t'o.rent it to someone else without the owner's

. permission.

SECTION 110. EXEMPTION OF CERTAIN PERFORMANCES AND DISPLAYS

Clauses '1)'through'4). deal with- performances and exhibitions
.that aie now generilly: exempt under the "for.. profi" limitation or
ot'her'provisions-'f the copyright.law; and that are'speciflcally ex-

. empted'.froiii copyright 'liability'- under this legislation. Clauses (1)
and (2) betweeiI them'are intended to cover. all of. the various. methods
by which systems,tic instruction takes place.,
Face-to-face teaching actioitMs 'lause(1) of section '110 is generally intended to set out the con-
ditions under which performances or'displays, in the course of instruc-
tional activities other than educational broadcasting, .ar'e to be
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exempted from copyright control. The clause covers all types of copy-
righted works, and.'exempts their performance or display "by instr'u'c-.
tors or. pupils in the course of face-to-face teachi'ng activities of a non-
profit education'al institution," where the activities take place "in'a
classroom or similar'lace devoted to instruction."

There appears to be no need'or a statutory'efinition of "face.-to-
face" teachmp activities to clarify the, scope of the provision. "Face-
t'o-face teaclung activities" ubder clause (1) embraces instructional
performances and displays.'that are not "transmitted;" It does not re-
quire that the teacher and': his student b'e able to see. each other,
although it does require their simultaneous presence" in. the same'
general place. Usa of. the phrase "in the course of:face-to-face t'eachi6g
activities." is. intended: to exclude: brda'dcasting or other transmissions.'roman outside location into.'a classroom, whether. radio or television:
and whether. open or cl'osed circuit. However, as. long is.'the instruc'ter'ndpupils are in the same; building'r general area,.the exemp-,tion.,'ouldextend to. the use of d'evices.'for".'amplifying.'or reproducing'so'and
and for projecting, visual: images. Th'." ".teaching activities.":.'exemp'ted
by the clause encomp''as's'ys'tematic. instruction'f a very.'widevariety'f

subjects, but" they do not incIude perfoimances or displays, 'what- .

ever. their cultural value or intellectual: appeal, that are given for".the
recreation or entertainment of any pait of:. their audience.

Works.a+ected.—Since there is..no'limitation on the.'types of works
covered: bg the exemption, a teacher o'r stud'ent would ba free tn pe'r=.
form or. display 'anything in class 'as long''as, 'the'ther 'condifions.gg'heclause ar'e meit;: H'e could rea»'d "aloud'from copyright'ed'ext"mi:-
terial; act out a drama, play or sing a musicj1 work; perfor'm.a motion
picture or filmstrip, or display text or''pictor'ial material t'o: the "cia'ss.'ymeans of' projector. Howev'er, iMt1iing in this provisioii is in» ':

tended to sanction the unauthorized reproduction of copies 'or.'phono,"-,
records for,the purpose of classroom'perfoimance or display; and:thj "
amended:.cl'ause: contains a spe'oial 'exception dealing 'with-perform."
ances from.unlawfully made copie8,of'motmn pictures and other. audio"-'-
visual works, to be discussed below." "'nstruitarsor p'upil8.—To comei within clause (I),'the perfoxe'ance'r

display must be "by instructors or pupils;": thus ruling out p'erform-"
ances by'ictors,. singers, or instrument'alists brought in'from o'utsid8'heschool to put on a prograin. However,.the'term "instructor's" would'e

broad enough to'include guest lecturers if their instriictional'activi-'ies

remain confined to a classroom situation. In general,::the'erm'"
"pnpils" refers to the enrolled members'of a class..
'onprofit educatimutl institutiori.—Clause (1) makes cleir thatit.
applies only to the teaching activities "of a nonprofit educational insti=
tution," thus 'excluding from th'e exemption performances or displays
in profit-making institutions'uch as d'ance'tudios and language",'chools.

CYassroom or similar place.—'The teaching activities exemptedby.'heclause must take place "in g, classroom or similar place devoted to
instruction." For. example, performance's in an a'uditorium or stadium
diiring a, school.assembly, graduatioh ceremony, class'play, or. sport'-
ing event, where. the audience'is n'ot',conflneZto'the,member's, of a
particul'ar clas's, would fall outside the scope of'lause .(1), although
in some cases they might be "exempted by clause (4) of section'1'10.
The "similar place" referred. to in clause.(1) is a place 'which:is '-'de-
voted to instruction" in the same way a, classroom 'is; common ex
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amples would include a studio, a workshop, a gymnasium, a,'training
field, a library,'he stage of an auditorium, or the auditorium itself
if it is actually used as a classroom for systematic instructional
activities.

Motion pktures and otker audiovisual toorks.—The final provision
of clause (1) deals with the special problem of performances from
unlawfully made copies of motion pictures and other audiovisual
works. The exemption is lost where the copy being used for a classroom
performance was "not lawfully made under this title" and the person
responsible for the performance knew or had reason to suspect as much.
This special exception to the exemption would not apply to perform-
ances from lawfully made copies, even if the copies were acquired from
someone who had stolen or converted them, or if the performances werein'i'olation of an agreement. However, though the performances
would be exempt under section 110(1) in such cases, the copyright

. owner might have a cause of action against the unauthorized distribu-
tor under section 106(3), or against the person responsible for the
performance for breach of contract.

Projection devices.—As long as there is no transmission beyond the
place where the copy is located, both section 109 (b) and section 110(1)
would permit the classroom display of a work by means of any sort"of projection. device or.proc'ess.
Instructional broadcasting

Works age'eted.—The exemption would apply only to "performance
of a nondramatic literary or musical work or of a sound recording,

. or display'f a'work." Thus, the'opyright.owner's permission would
be required for the performance on educational television or radio of
a dr'amatic work, of a dr's'matico-musical work such as an opera or
inusical comedy,.or of a motion pictur'e. Since; as already explained,
'audiovisual works such as filmstrips are now equated with motion pic-

. tures; their'.sequential showing would be regarded: as a performance
rather than' display and would not be. exempt under section 110(2).
The clause is not intend'ed to limit in any way the copyright owner's

:.exclusive right to make dr'amatizations, adapt'ations; or other deriva-
tive 'works under. section 106(2); Thus, for example, a performer could
read a nondramatic literary 'work aloud under section 110(2), but the

. copyright owner's permission would be required for him to act it out
in dramatic form.

Systematic instructional activities.—'Under section 110(2) a trans-
mission mustmeet three specified conditions in order to be exempted
from copyright liability.'he'-first of these, as provided by. subclause
(A); is'hat. the performance or display must be "a regular part of
the.sys'tematic instructional activities of a governmental body or a
nonprofit educatio'nal institution." The concept of "systematic instruc-'ional activities"'is intended as the general equivalent of .."curricu-
lums," but.it could be broader 'in a case such as that of an'institution
using systematic teaching'methods not related to specific course work.
A transmission would be a regular. part'of these activities if it is in
accordance with the pattern of teaching established by the govern-
mental body or institution.: The use of commercial facilities, such as
those. of a cable service, to transmit the performance or display, would
not a8ect the exemption as long as the actual performance or display

for nonprofit purposes.
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Content of transmissimu~;—Subclause (B) requires that the perform-ance or display is directly related and'of materi'al assistance to theteaching content of the transmission.
Intended recipients.—Subclause (C) requires that the transmissionis made primarily for:

(i) reception in classrooms or similar places normally devotedto instructions, or
(ii) reception. by persons to whom the transmission is'directedbecause their disabilities or other special circumstances preventtheir attendance in classrooms or similar places normally devotedto instruction, or
(iii) reception by officers or employees of governmental bodiesas a part of their official duties or employment.In all three cases, the instructional transmission need only be made"primarily" rather than "solely" to the specified recipients to be ex-empt, Thus, the transmission could still be exempt .even though it iscapable of reception by the public at large. Conversely', it would notbe regarded as made "primarily" for one of the required groups of re-cipients if the principal purpose'ehind the transmission is receptionby the public at large, even if it's cast in the form of. instruction andis also received in classrooms. Factors to.'consider in determining the"primary" purpose of a pr'ogram'would'include its subject matter,content, and the time of its'trans'mission.

Paragraph (i) of subclause (C) generally covers what are knownas "in-school" broadcasts whe the'r open-'r closedcircuit. Thereference to "classrooms or:similar places" here is intended to have thesame meaning as that, of the phrase's used in section 110(1). The:exemption in parap'aph (ii) is mtended to exempt transmissions pro-,viding systematic instruction to individu'als who cannot be reached'inclassrooms because of "their disabilities or other special circum- .stances." Accordingly, the exemption is'confined to instructionalbroadcasting that.is an adjunct to the actual classwork of nonprofftschools or is primarily for people who cannot be brought'ogether inclassroo'ms such as preschool children, displaced workers, ilTiterates,and: shut-ins.:
There has been some question as to whether or., not the languagein this section of the bill is intended. to include.'instruct'ional televi-sion college credit courses'. These teiecourses're aimed at.undeigrad-uate and graduate students.in'earnest"pursuit of higher.'e'ducationaldegrees who are unable to attend daytime classes due to daytime em'-loyme'nt, distance from campus or'or some other intervening reason.o long as these broadcasts are aimed a,t regularly enrolled studentsand conducted by recognized higher educa'tional'institution's, the com-..mittee believes that they are 'clearly:within the language. of sectio'n

110(2)(C)(ii). Like night school'nd"correspondence cour'ses before,them, these telecourses are 'fast'b'ecoming a valuable adjunct of thenor'-'al

college curriculuin.
The tlurd exemption in subclause (C): is intended" to permit the:u'eeof 'c'opyrighted material, in 'accordance with the other 'conditions ofsection 110(2),. in the course'of mstructionai transmissions to Gov'-ernment personnel who are receiving traming."as a part of their offi'-cial duties or employment."



p&bHc broadcasting
While the bill grants an exemption to instructional transmissions

meeting the criteria of section 110(2), the amendment to provide a
compulsory license at regulated rates for the use of copyrighted ma-
terial in the programs of public television which are intended for
reception by a general audience, was not accepted. The programing of
pubIic television includes an increasing emphasis on programs of an
entertainment or general cultural nature. The committee is not un-
aware of the financial strains of many public broadcasting stations.
Such stations may deserve greater financial assistance, but they should
not be subsidized by this country's creative talent.

Copyright proprietors should promptly undertake efforts to improve
procedures whereby public television may secure copyright clearances.
The committee understands that the Register of Copyrights is pre-
pared to furnish the assistance of the Copyright Ofhce in studying
clearance procedures and making recommendations aimed at, the
establishment of voluntary clearinghouse arrangements,

Rehgious services
The scope of clause (8) does not cover the sequential showing of

motion, pictures and other audiovisual works, The exemption, which
to some extent has its counterpart in sections 1 and 104 of the present
law applies to dramatico-musical works "of a religious nature," The
purpose here is to exempt certain performances of sacred music that
might be regarded as "dramatic" in nature, such as oratorios, cantatas,
musical settings of the mass, choral services,'nd the like. The exemp-
tion is not intended to cover performances of secular operas, musical
plays, motion pictures, and the like, even if they ha,ve an underlying
religious or philosophical theme and take place "in the course of
[religiousJ services."

To be exempted under section 110(8) a performance or display must,
be "in the course of services," thus excluding activities at a place of
worship that are for social, educational, fund raising, or entertainment
purposes. Some performances of these kinds could. be covered by the
exemption in section 110(4), discussed next. Since the performance
or display must also occur "at a place of worship or other religious
assembly," the exemption would not extend to religious broadcasts or
other transmissions to the public at large, even where the transmissions
were sent from the place of worship. On the other hand, as long as
services are being conducted before' religious gathering, the exemp-
tion would apply if they were conducted in places such as auditoriums,
outdoor theaters, and the like.
Certain other nonprofit performances

In addition to the educational and religious exemptions provided
by clauses (1) through (8) of section 110, clause (4) contains a general
exception to the exclusive right of public performance that would cover
some, though not all, of the same ground as the present "for profit"
limitations..

Scope of sumption.—The exemption in clause (4) applies to the
same general acti'vities and subject matter as those covered by the "for
profit" limitation today: public performances of nondramatic literary
and musical works. However, the exemption would be limited to pub-
lic performances given directly in the presence of an audience whe'ther



by means of living performers, the playing of phonorecords, or the
operation of a receiving apparatus, and would not include a "transmis-
sion to the public." Unlike the other clauses ef section 110, clause (4)
applies only to performing rights in certain works and does not aBect
the exclusive right to display a work in public.

No profit motive.—In addition to the other c'onditions specified by
the clause, tho performance must be "without any purpose of direct or
indirect, commercial advantage." This provision expressly adopts the
principle established by the court decisions construing the "for profit"
limitation: that public performances given or sponsored in connection
with any commercial or profit-making enterprises are subject to the
exclusive rights of the copyright owner even though the public is not
charged for seeing or hearing the performance.

No payment for performance.—An important condition for this ex-

emption is that the performance be given "without payment of any
fee or other compensation for the performance to any of its perform-
ers, promoters, or organizers." The basic purpose of this requirement
is to prevent the free use of copyrighted material under the guise of
charity where fees or percentages are paid to performers, promoters,
producers, and the like. However, the exemption would not be lost
if the performers„directors, or producers of the performance, instead
of being paid directly "for the performance," are paid. a salary for
duties encompassing the performance. Examples are performances
by a school orchestra conducted by a music teacher who receives an
annual salary, or by a service band whose members and conductors
perform as part, of their assigned duties and who receive military
pay. The committee believes that performances of this type should
be exempt, assuming the other conditions in clause (4) are met, and
has not adopted the suggestion that the word "salary" be added to the
phrase referring to the "payment of any fee or other compensation."

Admission charge.—Assuming t"'.at the performance involves no
profit motive and no one responsi'e ."or it ge! s paid. a fee, it must still
meet one or two alternative cond'tions to be exempt. As specified in
subclauses (A) and (8) of section 110(4), these conditions are: (1)
that no direct or indirect admissicn charge is made, or (2) that the net
proceeds are "used. exclusively for educational, religious, or charitable
purposes and not for private financial gain."

Under the second of these conditions, 'a perfo'rmance meeting the
other conditions of-clause (4) would be'xempt even if an admission
fee is charged, provided any amounts left "after deducting the reason-
able costs of producing the performance" are used solely for bona fide
educational, religious, or charitable purposes.

The provision also provides that if there is an admission charge the
copyright owner may prevent a public performance of his work under
this provision by serving a notice stating his objections at least seven
days in advance.
Mere reception in pubHe

Unlike the first four clauses of section 110, clause (5) is not to any
extent a counterpart of the "for profit" limitation of the present statute.
It applies to performances and displays of ail types of works, and its
purpose is to exempt from copyright liability anyone who merely turns
on, in a public place, an ordinary radio or television receiving appa-
ratus of a kind commonly sold to members of the public for private use.
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The main effect of this exemption would be to allow the use of

ordinary radios and television sets for the incidental entertainment of

patrons in small business or professional establishments such as

taverns, lunch counters, hairdressers, dry cleaners, doctors'ffices, and

the like. The clause has nothing to do with cable television systems, and

there's no intention to exempt performances jn large commercial

establishments, such as bus terminals, supermarkets, factories, or de-

partment stores, where broadcasts are transmitted to substantial audi-

ences by means of loudspeakers covering a wide; rea. The exemption

would also be denied in any case where the audience is charged directly

to see or hear the transmission.
The basic rationale of this clause is that the secondary use of the

transmission by turning on an ordinary receiver in public is so remote

and minimal that, no further liability should be imposed. In the vast

majority of these cases no royalties are collected today, and the exemp-

tion should be made explicit in the statute.

Agricultural fairs
Clause (6) provides that the performance of a nondramatic musical

work or of a sound recording in the course of an annual agricultural

or horticultural fair or exhibition conducted by a Governmental body
or a nonprofit organization is not an infringement of copyright. This

exemption extends to all activities on the premises of such fairs or

exhibitions.
Retail sale of yhonorecords

Clause (7) provides that the performance of a nondramatic musical

work or of a sound recording by a retail establishment open to the

public at large without any direct or indirect admission charge where

the sole purpose of the performance is to promote the retail sale of

the work is not an infringement of copyright,. This exemption applies

only if the performance is not transmitted beyond the place where the

establishment is located and is within the immediate area where the

sale is occurring.
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SECTION 111. SECONDARY TRANSMISSIONS

General exemptions
Certain secondary transmissions are given a general exemption

under clause (1) of section 111(a). The first of these applies to sec-

ondary transmissions consisting "entirely of the relaymg, by the

management of. a hotel, apartment house, or similar establisnment" of

a transmission to the private lodgings of guests or residents and pro-
vided "no direct charge is made to see or hear the seconuary
transmission."

The exemption would not apply if the secondary transmission con-

sists of anything other than the mere relay of public broadcasts; the

cutting out of advertising or the running in of new commercials would

subject the secondary transmitter to full liability. Moreover, the term
"pr1vate lodpngs" is limited to rooms used as living quarters or for

private partIes, and does not include dining rooms, meeting halls,

theaters, ballrooms, or similar places that are outside of a normal circle

of a family and its social acquam.tances. No special exception is needed

to make clear that the mere. placing of an ordinary radko or television

set in a private hotel room does not constitute an infringement.
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ommendations of the Ce Commission as was provided in the orjtrjn I

CHANGES IN ExrsTING LAw
The complete text of the bill (S. 9679) is as follows:

[S. 2072, 94th Cong., 1st sess.]

A BILL To extend the State Taxat' Daxa ion of Depositories Act

United States of Afnef'ica in Uongre88 aggewtbLed That sof the State Taxation of Depositories Act (section 7 c of93-100) is amended by striking out "Janua 1ln heu thereof "September 19 1976"
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20 {legislative day, NovzMszz 18), 1975.—Ordered to be printed

Mr. McCzzr.LAN, from the Committee on the Judiciary,
submitted the following

REPORT
together with

ADDITIONAL VIEWS

[To accompany S. 22]

The C
{S. 99) f
United S
same, rep
a substltu

Strike
following

ommittee on the Judiciary, to which was referred the bill
or the general revision of the copyright law, title 17 of the
tates Code, and for other purposes, having considered the
orts favorably thereon, with an amendment in the nature of
te, and recommends that the bill as amended do pass.
all after the enacting cause and insert in lieu thereof the

TITLE I—GENERAL REVISION OF COPYRIGHT LA%V

Szc. 101. Title 17 of the United States Code, entitled "Copyrights", is hereby
amended in its entirety to read as follows:

!

k';

TITLE 17—COPYRIGHTS
Chopfer
L Subiect Matter and Scope of Copyright
2. Copyright Ownership and Transfer
3. Duration ni'opyright
4. Copyright Notice, Deposit, and Registration
5. Copyright Infringement and Remedies
6. Manufacturing Requirement and Importation
7. Copright Oiiice
8 Copyright Royalty Tribunal

101
201
301
401
501
601
701
801

S.R. 472



Chapter 1.—SUBJECT MATTER AND SCOPE OF COPYRIGHTSec.
101. Denaitioas.
102. Sub ect matter of copyright: In generaL
103. Sub ect matter of copyright: Compilation aud, derivative works.104. Sub ect matter of copyright: National origin.105. Sub ect matter of copyright: United States Government works.106. Exc usive rights ia copyrighted works.107..Lfmftatfoas on exclusive rights: Pafx use.108. Limitations on exclusive rights: Reproductioa by libraries aad archives.109. Limitations on exclusive rights: E&feet of transfer of particular copy or phoaorecor&&110. Limitations on exciusive rights: Exemptioa of certain performances aad dfs&&ts&i111. Limitations on exclusive rights: Secoadary txaasmfssfoas.112. Lim1tatioas on exclusive rights: Ephemeral recordings.113. Scope of exclusive rights ia pictorial, graphic, aad sculptural works.114. Scope of exclusive x1ghts ia sound recordings.115. Scope of exclusive rights ia aoadramatfc musical works: Compulsory 11ceuse fcrmaking aad distributing phouoxecords.116. Scope of exclusive rights 1a nondramatic musical works: Public performances bymeans of coin-operated phoaorecoxd players.117. Scope oi'xclusive rights: Use iu coaiuactioa with computers aad similar 1aforma-tiou systems.
118. Limitations on exclusive rights: Pablic broadcasting of nondramatic literary audmusical works, pictorial, graphic, aud sculptural works.
g 10L Definitions

As used in this title, the following terms and their variant forms means thefollowing;
An "anonymous work" is a woxk on the copies or phonorecords of whichno natural person is fdentified as author.
"Audiovisual works" are works that consist of a series of related imageswhich are intrinsically intended tn be shown by the use of machines ordevices such as projectors, viewers, or electronic equipment, together &rithaccompanying sounds, if any, regardless of the nature of the material objects,such as films or tapes, in which the works are embodied.The "best edition" of n work is the edition, publisheri in the United Statesat any time before the date of deposit, that the Library of Congress deter-mines to be most suitable for its purposes.
A person's "children'" nxe his immediate offspxing, whether legitimate ornot, and any children legally adopted by him.
A "collective work" is a work, such as a periodical issue, anthology, orencyclopedia, in which a number of contributions, constituting separate nndindependent works in themselves, are assembled into a collective whole.A, "compilation" is a work formed by the collection and assembling ofpre-existing materials or of data that are selected, coordinated, or arrangedin such a wny that the resulting work as a whole constitutes an original workof authorship. The term "compilation" includes collective xvorks."Copies" are material objects other than phonorecords in which a iroxkis fixed by any method now 1-nown or later developed, and from which thcwork can be pereceived, reproduced, or otherwise communicated, either'irectlyor with the aid of a machine or device. The term "copies"include.-'hematerial object, other than a phonorecord, in xvhfch the work is first fixed"Copyright owner" with respect to any one of the exclusive rights com-prised in a copyright, refers to the owner of that particular right.4. work is "created" when it is fixed in a copy or phonorecord for the fix"&time when a work is prepared over a period of time; the portion of it thurhas been fixed at any particu1ar time constitutes the work as of that tf»&&and where the work has been prepared in different versions, each versio»constitutes a separate work.

A. "derivative work" is a work based upon one or &nore preexfsting worfxs.such as n translation, musical arrangement, dramatization, fictionalization.motion picture version, sound recording, art reproduction, abridgment, c&u&-densatfon, or any other form in which a work mav be recast, trnnsforn&efhor adapted. A work consisting of editorial revisions, annotations, elabox»-tions, wnrk consisting of editorial versions, annotations, elaborations.n&'thern&odfficnbions which, as a whole, represent an original xvork of autl&o&'-ship, is a "derivative work."
A "device," "machine," or "process" is one now known or later developed.To "displav" a work means to shovr a copy of it, either directly oi'Imeans of a film, slide, television image, or any other device or process or, ii&the case of a motion picture or other audiovisual work, to show indirid»»liinages nonsequentially.
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January in each succeeding year that such performances are made avail-able in that particular phonorecord player, he shall file in the Co i--
ri ht
right Office, in accordance with requirements th t th Rs shall prescribe by regulation, an application containing the nainea address of the operator of the phonorecord player a d thserial number or other explicit identihcation of the phono-rec player, he shall deposit deposit with the Register of Copyrights aroya fee for the current calendar year of $8 for that particular ph.no-
honor

recor ayer. If such performances are made ava'I bl
fee to b
p rd player for the first time after July 1 of any y thy year, e royalty

B
b deposited for the remainder of that year shall b $4.00.e

fee ursu
( ) n twenty days of receipt of an application dp to subclause (A.), the Register of Copyrights shall issue

an a royalti
to the app t a certificate for the phonorecord plaver.
scribed b s au

(C) On o efore March 1 of the year in which the tifi
y use (B) of this clause is issued, or within ten days

e cer cate pre-
after the dat issue of the certificate, the operator shall affix to tlieparticular pho ecord.player, in a position where it can be readilyexamined by th ublic, the certificate, issued by the Regihter of Co y.-rights under su use (B), of the latest a li aunder subclause ( of th'
player.

o is clause with respect to trrat phonoreconl
(2) I&'allure to file the plication, to aflix the certificate oroyalfy required by claus 1) of thi bs

s
formance actionable as an of infringem t d

o is su ection renders the ubli«&er-
ubject to the remedies provi by section 802 through 606.

emen un er section 601 and fully
(c) DISTEIBUTIoN os Rox&LTIE
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o tit t Iofth Co iht'th tio 808 I hthe Register under this section shall be deductedroralty fee by the tribunal.
(8) The fees to be distributed shall be divided as folloms:(A) To every copyright owner not affiliated mith a ormiu ~ ri bfssociety the pro rata share of the fees to b d' bcopyright owner proves his entitlement: and

ees o e istributed mhich su«b

g g s societies the remainder o he fees I&
(B) To the performin ri ht
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'amoun sufficient to satisfy all claims mif»respect to which a controversy exist, but shall haveceed to distribute any amo t th tun s a are not in controversy.
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(4) The Register of Copyrights shall promulgate regulations under which
persons who can reasonably be expected to have claims may, during the year
in which performances take place, without expense to or harassment of
operators or proprietors of establishments in which phonorecord players

re located, have such access to such establishments and to the phonorecord
layers located therein and such opportunity to obtain information with
spect thereto as may be reasonably necessary to determine, by sampling

edures or otherwise, the proportion of contribution of the musical works
o ach such person to the earnings of the phonorecord players for which
fe shall have been deposited. Any person who alleges that he has been
de the access permitted under the regulations prescribed by the Register

&&r
of rights may bring on an action in the United States District Court for
the trict of Columbia for the cancellation of the compulsory license of
the p orecord player to which such access has been denied, and the court
shall h the power to declare the compulsory license thereof invalid from
date of I e thereof.

:."'.r. (d) CEIMr pEN&ILTIEs.—Any person who knowingly makes a false rep-
resentation of material fact in an application filed under clause (1) (A.) of
subsection (b), who knowingly alters a certificate issued under clause (1) (B)
of subsection (b knowingly affixes such a certificate to a phonorecord player
other rhan the on «overs, shall be fined not more than $2,o00.

(e) DEI.INITIoNE, s used in this section, the following terms and their variant
forms mean the folio g:

(1) A. "coin- ted phonorecord player" is a machine or device that:
(A) is emp solely for the performance of nondramatic musical

morks by mea f phonorecords upon being activated by insertion of
a coin;

(B) is located i n establishment malring no direct or indirect charge
for admission;

(C) is accompanr by a list of the titles of all the musical works
available for perfo ce on it, ivhich list is affixed to the phonorecord
player or posted in t stablishment in a proniinent position where it
can be readilv examine the public; and

(D) affords a choice works available for performance and permits
the choice to be made the patrons of the establishment in which
it is located.

(2) An "operator" is any p n &vho, alone or jointly mith others:
(A) owns a coin-operat honorecord player; or
(B) has the power to mak coin-operated phonorecord player avail-

able for placement in an esta hment for purposes of public perform-
ance; or

(C) has the power to exerci rimary control over the selection of
the musical works made availa for public performance in a coin-
operated phonorecord player.

(8) A "performing rights society" i n association or corporation that
licenses the public performance of nond atic musical works on behalf of
the copyright owners, such as the Ameri Society of Composers, Authors
and Publishers, Broadcast Music, Inc., and A.C, Inc.

f1117. Scope of exclusive rights: Use in conjuncti with computers and similar
information systems

Notwithstanding the provisions of sections 106 ugh 116. this title does

not afford to the owner of copvright in a ivork any g er or lesser rights with
respect to the use of the work in conjunction with a atic systems capable
of storing, processing, retrieving, or transferring inforn 'on, or in conjunction
with any similar device, machine, or pro«ess, than tirose a rded to works under
the law, whether title 17 or the conuuon law or statutes o State, in effect on

December 81, 1976, as held applicable and construed by ourt in an action
brought under this title.
5118. Limitations on exclusive rights: Public broadcasting of ramatic liter-

ary and musical works, pictorial, graphic. and sculntura works

(a) Notwithstanding the provisions of section 106, it is not an infringement
of copyright for a public br&iadcasting eutity to l&roridcast any nondramatic
literary or musical work, pictorial, graphic, or sculptural ivorlr under the provi-
sions of this section.



(b) Public broadcasting of nondramatic literary and musical works, pictorial,graphic, and sculptural works by a public broadcasting entity shall be subject tocompulsory licensing upon compliance with the requirements of this section,The public bros'dcasting entity shall—
(1) record in the Copyright Oflice, at intervals and in accordance withrequirements prescribed by the Register of Copyrights, a notice stating itsidentity, address and intention to obtain a license under this section; and(2) deposit with the Register of Copyrights, at intervals and in aecordaneewith requirements prescribed by the Register, a statement of account andthe total royalty fees for the period covered by the statement based on theroyalty rates provided for in subsection (c).(c) Reasonable royalty fees for public television and radio broadcasts bypublic broadcasting entities shall be established by the Copyright Royalty Tri-bunal. Such royalty fees may be calculated on a per-use, per-program, proratedor annual basis as the Copyright Royalty Tribunal finds appropriate with respto e type of the copyrighted work and the nature oi'roadcast use, and may

tli
be changed or supplemented from time to time by the Copyright Royalty Tribunal.A. particular or general license agreement between one or more public jiyoadeast-ing entities and one or more copyright owners prior or subsequent to determina-tion of applicable rates determined by the Copyright Royalty Tribunal may besubstituted for a compulsory license provided in this section.(d) The royalty fees deposited with the Register of Copyrights under thissection shall be distributed in accordance with the following procedures:(1) During the month of July ot each year, every person claiming to beentitled to compulsory license fees for public broadcasting during the preced-ing twelve-month period shall flle a claim with the Register of Copyrightsin accordance with the requirements that the Register shall prescribe byregulation. Notwithstanding any provision of the antitrust laws (as deflnedin section 1 of the Aet of October 15, 1914, 38 State. 730; 15 U.S.C. 12, andany amendments of such laws), for purposes of this paragraph any claimantsmay agree among themselves as to the proportionate division of compulsorylicense tees among them, may lump their claims together, and may designatea common agent to receive payments on their behalf.(2) On the first day of August of each year, the Register of Copvrightsshall determine whether there exists a controversy regarding the statementof account or distribution of royalty fees. If the Register d t th tno such controversy exists, the Register shall, after deducting reasonable

gis er e ermines a
administrative costs under this section, distribute such fees to the copy-right owners entitled, or to their designated agents. If the Register findsthe existence of a controversy, the Register shall certify to such effect and
ance with sectio
proceed to constitute 'a panel of the Copyright Royalty Tribu 1 d-n 803. In such eases, the reasonable administrative costs of

ri una in aceor-
the Register under this section shall be deducted prior to distribution ofthe royalty fees by the Tribunal.

(3) During the pendency oi'ny proceeding under this subsection, theRegister of Copyrights or the Copyright Royalty Tribunal shall withholdfrom distribution, an amount sufhcient to satisfy all claims with respect towhich a controversy exists, but shall have discretion to proceed to distributiany amounts that are not in controversy.(e) The compulsory license provided in this section shall not apply to un-published nondramatic literary or musical works or to dramatization rights fornondramatic literary or musical works.(f) As used in this section, the berm—
(1) "public broadcasting" means production, acquisition, duplication, in-terconnection, distribution, and transmission of educational television orradio programs (as defined in section 397 of the Federal CommunicationsAct of 1934 (47 U.S.C. 397) ) by or for noncommercial educational broadcaststations (as defined in section 387 of the Federal Communications Aei'f( U.S.C. 397) ), except ss mav be otherwise exempted under section~110(2), 111(a) (2) and (4), 112(h), and 114(a); and(2) "public broadcasting entitr" means any licensee or permittee of anoncommercial educational broadestst station, or any nonprofit instituti~~or organization engaged in public broadcasting.

.'Chapter COPYRIGHT OWNERSHIP AND TRANSFER

I. Ownership of copyright.
Z. Ownershi of copyright as distinct from ownership of material object.

TermlnatFon of transfers and licensee granted bp the author.
Executiton of transfers of copyright ownership.

ecordatien of transfers and other documents.

wnership of copyright
OwNERsIIIF.—Copyright in work protected under this title vests

'.;,. init 1 n the author or authors of the work. The authors of a joint wo
ITaL wNERB

rk are
of copyright in the work.

(b) zs Manz Foz HIRz.—In the case of a work made for hire, the employer
eZor othe sons for whom the work was prepared is considered the author for

title and unless the parties have expresslv agreed otherwise in
. L~&a written trument signed by them, owns all of the rights comprised in the

-'. e: {e) CoNTR oNB To COLIEOTIvz WORKs.copyright in each separate con-
*.',v: tribution to a lective work is distinct from copyright in the collective worL- as
'+&~'a whole, and initially in the author of the contribution. In the absence of
." g an express tran r of the copyright or oi any rights under it, the owner of copy-
:-1'F right in the coll ive work is presumed to have acquired only the privilege of
"~. reproducing and ributing the contribution as part of that particular collective
.~~ work any revisio that collectivh work, and any later collective work in the.FI. work any rev sio

',„,, same series.
(d) TRaNRFER oF znsair.—

in art
(~ (1) The owner p of a copyright may be transferred in whole or in pa
~4 by any means of e veyance or by operation of law, and may be bequeathed

by will or pass a ersonal property by the applicable laws of intestate

(2} Any of the ex sive rights comprised in a copyright, including y
succession. n an

f 1'ights specified by section 106, may be transferred
ticularas provided by clause ( nd owned separately. The owner of any par icu

ht titl o the extent oi'hat right, to all of the protectionexclusive rig is en
title.and remedies accorded to copyright owner by this ti e.

(e) INvoiIINTaRT TaaNsrzz. When an individual author's ownership of a.

copyright, or of any of the exclu rights under a copyright, have not previously
been transferred voluntarily by h no action by any governmental body or other
ojflcial or organization purportin o seize, expropriate, transfer, or exercise
rights of ownership with respect to e copyright, or any of the exclusive rights
under a copyright, shall be given effec der this title.

j)202. Ownership of copyright as disti from ownership of material object
Own rshi of a copyright or of any o e exclusive rights under a copyright,

js distinct from ownership of any materia ject in whic ieh the work is embodied.
Transfer of ownership of any material obj including pythe co or phonorecord

th rk is firs fixed, does not of elf convey any rights in the eopy-in which t e wor - is rs
of an a reement, doesrighted work embodied in the object; nor, in e absence o g

transfer of ownership of a copyright or of any lusive 'gri hts under a copyright
convey property rights in any material object.

(j 203. Termination of transfers and licenses gran by the author
{a} CoNOITIoNS FQR TERMINaTioN.—In the case nyn work other than a work
d h'h exclusive or nonexclusive grant o transfer or license of copy-ma e for ire, e exe siv

the author on or afterright or of any right under a copyright, executed
January 1 1977, otherwise than by will, is subjec o termination under the

t

toilowmg conditions
of the(1) In the ease of a grant executed by one a or, termination o

grant may be effected by that author or, if he is, y
persons who, under clause (2) of this subsection, o and are entitled to
exercise a total of more than one half of that author's termination interest.
In the case of a grant executed by two or more authors of a joint work,
termination of the grant may be effected by a majority of the authors who
executed it; if any of such authors is dead, his termination interest may be
exercised as a unit by the person or persons who, under clause (2) of this



101

ITnder section 117, an action for infringement of a copyrighte&t
work by means of a computer would necessarily be a federal action
brought under the new Title 1V. The court, in deciding the scope of
exclusive rights in the computer area, would first need to determine
the applicable law, whether State common law or the -Act. of 1W&t.

Having determined what law was applicable, its derision woukl de-
pend upon its interpretation of what that law was on the point on th&

day before the effective date of the new statute.

88OIION 1181 818&&OO 8&OI888888INO

C'enera& Background
During the consideration in the Congress of the copyright, revisi&u&

le~~slation& public broadcasting proposed the addition to the hill of:i
section providing a compulsorv~license for the use of certain categories
of copyrighted works by public broadcasting. Senator Charles MrC
Mathias, Jr. introduced such an amendment during the 93rd Congress
to S. 1361, but. the amendment was not actively considered with th
understanding that the issue, wou'Id be fully studied in the 94th Con-
gress.

The Subcommittee on Patents, Trademarks, and Copyrights thi.-
vear gave detailed consideration to the issues presented by the amen&1-
ment. of Senator Mathias. During the Subcommittee, proceedings tlu
Cliairman of the Subcommittee requested the representatives of publi&
broadcasting and of the copyright proprietors to explore the possibil-
ity of achieving agreements outside the copyright legislation, whi& t&

mould assure public broadcasting access to copyrighted materials upon
the payment of reasonable royalties. Considerable progress wasma&1&'hiringthese discussions, and consequently the Subcommittee did n&&t

incorporate a public broadcasting compulsory license in S. 22. Th&'liairmanand members of the Subcommittee issued a joint statement
ii hich noted that "tentative understandings have been achieved on a
number of issues" and expresed the view of the Subcommittee thatth&'suesstill in dispute could be resolved "if the parties seel- reasonabl:
accommodations."

'6"hen the Committee on the Judiciary met on S. 22 on octobei'.
19 & 5. sever al issues still remained unresolved. These principally invol vr
the amount of royalty payments and procedures for arbitration of dis-
putes, the absence of central clearance bodies for certain categories of
ropyrig'hted works, and the. necessity of an antitrust, immunity prov&-
sion to enable the implementation of a private agreement. Consequent-
lv the Committee, by majority vote decided to incorporate in S. 22 a
pttblic broadcasting amendment, proposed by Senator Mathias. 9 hit"
a&lopting this section, the Committee nevertheless still stronglyurg&*.'he

parties to continue negotiations to reach private agreements where-
rver possible. The Committee believes that, this sertion should b&'t&-
prnpriately modified to refiect such agreements as may be reachr&t
prior to enartment.
Policy 6"ansi &Ee& atione

The proponents of the public broadcasting compulsory license con-
tend that, the creation of such a license is essential to assure publt&'i'oad&asting broad ar& ess to copyrighted materials at. reasonable royat-

ties without protracted delays in obtaining permissions from copyright
owners. A.dministrative costs for individual clearances w'ould be larger

than the royalties paid, and beyond the resources of public broadcast-

ing. The compulsorry license is intended to ease public broadcasting's

gr
a'ransition from its previous "not for profit" exemption under the exist.-

ing copyright 1am. As such, this provision does not constitute a subsidy

„P& of public broadcasting by the copyright proprietors since the amend-

. ment requires the payment of copyright, royalties refiecting the fair
alue of the materials used. Furthermore& the compulsorry license sys-

g tern extends only to nondramatic literary, musical and pictorial work
&

va ue
1 ks

@
an wou id would in no way affect the use of copyrighted material in dramatic

n the'l works, which would still be freely negotiated. The limitation on ie

-.o exclusive rights of copyright proprietors by the institution of compul-

1
~~ sory licenses has been provided in several other sections of this legisla-

tion. The procedures for implementing the compulsory license paralle
~ those provided in other sections of this legislation, but in the interests

'. of establishing well-researched and reasonable rates, the amendment
leaves the establishment of initial rates to the Copyright Royalty
Tribunal.

The opponents of this section argue that it, is unsound, unnecessary
and unmorkable. It is contended tliat the section constitutes a serious
erosion of the exclusive rights of authors and copyright proprietors.
The Register of Copyrights has objected to the "loss of control by
authors over the use nf their work in a major communications medium,
and the dangers of State control and loss of freedom of expression

implicit in the proposed system." The section is unnecessary because

private agreements ran adequately resolve the copyright. problems of
public broadcasting. The section will prove burdensom& both to public
broadcasting and to ropyright proprietors. The Register of Copyriglits
has informerl the Committee that "the failure to establish any statutory
royalty makes the plan unworkable."

W'orle 8ubject to C'ompulsory License
Section 118(a) provides, as a limitation on the exclusive rights of

copyright. owners, that it is not, an infringement. of copyright for a

public broadcasting entity to broadcast, subject to the conditions of

this section,'ny nondramatic literary or musical mork, pictorial,
graphic, or sculptural work. Clearly excluded from the scop& of the
compulsory license are plays, operas, ballets and other stage. presenta-
tions, motion pictures, television programs, documentary films, and
audio-visual works. Subsection (e) of Section 118 further provides
that the compulsory license shall not, apply to unlrublished nondra-
matic literary or musical works or to dramatization rights for non-
dramatic literary or musical works.

The compulsory license does include the reading or recital of poems,
short stories, or portions of a book. Simple reading or recital of such
works is not. likely to interfere with the ability of authors to sell a
work for film or television dramatization. Put the license &hoes not.

apply to the adaptation or dramatization of such works.

Procedure
The Committee in adopting a compulsory license for public broad-

casting has enrleavored to integrate tlie operation of this license with



the procedures established in other sections of this legislation. To fn«il-
itate the incorporation of this compulsorp license into the genennl
structure of the bill, the section is set forth m rather general langung«.
This section and other sections of this legislation provide adequn~t&
authorization for the Register of Copyrights to promulgate such rules
and regulations as may be necessary to implement the policy objectives
of this section.

The statutory compulsoqr license is only available to public brond-
casting upon compliance with the requirements of this section nml tl&«
regulations of the Copyright Office promulgated to implement th&
provisions of this section. Failure to observe these conditions remi(r.-
ail unn.uthorized uses as acts of infringement, fully subject to th& ~

remedies provided in Chapter 5.
In accordance with the regulations of the Register of Copyrights. n

public broadcasting entity shall at periodic intervals file a notice witl &

the Copyright Of5ce containing such information nec~ for tI&«
operation of this section as may be required by the Register of Copy-
rights. At such intervals as may be prescribed by the Register, tl&«
public broadcasting entity shall deposit with the Register of Copy-
rights a statement of account and the total royalty fees for the perio&l
covered by the statement. The statement of account shall be in su& 1&

cl«tail as mny be required by the Register of Copyrights. It is ti&&

intent. of this legislation that the statement of account and otl&& r
relevant information filed with the Register of Copyrights shall b&

available for public study and inspection.
Royalty Fee&i

Subsection {c) provides that reasonable royalty fees "for publi&
television nnd radio broadcasts by public broadcasting entities" shn11
be established by the Copyright Royalty Tribunal. Such fees may b«
calculated upon a per-use& per-program, prorated, or annual basis. n.
t &e Copyright Royalty Tribunal finds appropriate with respect. to tl&&

type of the. copyrighted work and the nature of broadcast use.
Since this section does not establish a statutory royalty schedule. ir

is contemplated that the Register of Copyrights shall upon tbc efi'«&-
tive &late of this section proceecl to constitute a panel of the T& ibu»nI
to establish n, royalty fee schedule. This legislation requires the p:&y-
ment. of &paso»nI)10 royalties by public broadcasting coi&nnencin& &lvith

111»v
the effectiv«date of tl&e bill. 'She payment of such royalties li 'v«&'

be deferre(l in the absence of private license agreements, until:&

& oi alty schedule has been ncloptecl by the Tribunal, and the Register of
("&&pyrights has promulgated such regulations as may be neces~sn&'yfo&'ile

i»&l)1P»&Pntnflou of fills section.
It is further p&evicled that the royalty fee schedule may be chn»&&v&1

or supi)le»rented "from time to time" by the Copyright Royaltv Tril&u-
nnl niny be substitute(l for the compulsory license piuvide&t i» rh&.-
s««.ion.

The ('ommittee in n&lopting Section 118 anticipates that det('rn&in»-
'rior&s ns to flH'»&ounf of thp I'ovillty to be paid for the use of &vo&'I&.
c&n«re&1 uncler this s«(tion &vill 1)e clecided by private license ng&'«'*-
ments or by the nl)pli«ation of the rates provided in the fee sch«&I»I&'dopte(1

by the Copyright Royalty Tribunal.

Subsection {d) provides that the royalty fees deposited with the
Register of Copyrights shall be distributed according to the specified
procedures. Each person claiming such fees must in July of each year
file a claim with the Register of Copyrights. Notwithstanding any
provisions of the antitrust laws, the claimants may agree auiong them-
selves as to the division and distribution of such fees. If no controversy
exists as to the division of the fees& the Register of Copyrights, «fter
deducting his reasonable administrative costs, shall (listribute the fees

& to the copyright ownem or their agents. If the Register of Copyrights
finds the exis~tence of n, controversy, he shall procee&l as is provided in

."'hapter 8 to constitute a panel of the ("opyright Royalty Tribunal.
'„The Register of ('.opyrights shall withhold from &Iistribution an
'j amount suflicient to satisfy all claims with resp«« to which a con-
'roversy exists, but shall have &liscretion to proceed to distribute any

amounts that ad not in controversy.
'C

Deicer&itiome

Subsection { f) defines the terms "public broadcasting" and "public
broadcasting entity." AVhile these terms ln&v«been defiiied in compre-
hensive ter»&s, the ("onunittec in adopting this section intends that the
compulsory lic«nses c& cnted by He«tion 118 are only operative for spe-
cific purposes. The compulsory 1 i&'ense npl)lies to public television ancl
radio bron&1«nstin«of a "public broadcasting entity," nnd the record-
in«of the broadcasts by or for n non-profit i»stitution in their instruc-
tional activities within& a limited time period from the date of the
transmissi&ni. "Public broadcasting" inclu&les such activities inc&1«ntal
to the trnnsmssion of the bron&1& as's pro&In«t ion and r«corcling by or
for use by public broadc:&sting and, distriln&tion. sale or licensing solely
to, an(1 acct&isition by, non-profit 1)Obli«bro &&1(nsting.

4. publi«broadcasting entity is define&l as n non-profit "licensee. or
permittee" of a noncommercial eclucationnl broa(least station as &veil

as other nonp&+fit institutions su«h as, for «xnn&pl«, in&1«p«ndent non-
p&~)fit pro&In«tion co&npnnies wl&i«h have 1)ro&luced a progrnni for dis-
tribution an&1 b&on&1(nst by no»com»&e&&.inl e&lucntional bron(lrnst
stations. Th« comln&lsory license &Ioes not. npl&ly to & o»&mercinl station
broad«ast of t«l«vision c&r ra(lio programs procluce&1 or distri1&ute(1 by
public broad.casting entities.

SE('TIOX n01 OW&(ElisIIII'l''OPIRIQIIT

Iaitia &ership
T&vo b nnd )veil-«stnblisl&ed prin&iples of copyright lnw nr«

mutated in on 201{a): that tl&«sou& &&0 of «oi)y&'igi&t &&wn«rsl&ii) is
the author o wvork, an&1 that, in the case of n "joint &vorlc," the
conuthors of th«a&re like&vis&0 «oown«rs of the «&&py&'ight. k n&1«r

the definition of s«(ti 1, n &vo&k is "joint" if the nutl&ors «ollnb-
orated with each other, o each of the authors 1»TI&nr«cl his «on-
tribution Ivitl& the k»o&v]ed«0 intension tl&nt it woul&l 1)& in«rg«cl
with the contributions of othe thors as 4i»s«1)n&i&bl«or inter-
clependent parts of a unitary whole. ~ tou«baton& hei 0 is intention,
at. the time. the writing is done, that. th«s b& absorb«&1 or & on&bin«d
into nn integrated unit, although the pnr e»&selv«s mny be either

M M   M M



of subsection (b) or knowingly aff&xes such a certificate to a phonorecord player
other than the one it covers, shall be fined not n&ore tlmn $2,600.

(e) DaFzNnzoNs.—As used in this section, the following ter&ns and their
variant forms mean the folio&ving:

(1) A "coin-operated phonorecord player" is a machine or device that—
(A) is employed solely for the performance of nondramatic musical

worl-s by means of phonorecords upon being'activated by insertion of
coins, currency, tokens, or other monetary units or their equivalent;

(B) is located in an establishmeut mal-iug uo direct or indirect
charge for ad&nission;

(C) is accompauied by a list of the titles of all the n&usical works
available for performance on it, which list is afhxed to the phono-
record player or posted in the establishment in a prominent position
where it cau be readily examined by the public; aud

(D) affords a choice of works available for perfor&nance aud per-
n&its the choice to be made by the patr&ms of the establislunent in which
it is located.

(2) An "operator" is any person who, alone or jointly with others:
(A) owns a coin-operated phonorecord player; or
(B) has the po&ver to make a coin-operated phonorecord player avail-

able for placement in an establislunent for purposes of public perfor&n-
ance; or

(C) has the po&ver to exercise primary control over the selection
of the n&usical works n&ade available for public performance in a coin-
operated phonorecord player.

(8) A "performing rights society" is an association or corporation that
licenses the public perforn&ance of nondranmtic musical works on behalf
of the copyright owners, such as the A&nericau Society of Composers, Authors
and Publishers, Broadcast iliusic, Inc., a.ml SKSAC, Inc.

g 117. Scope of exclusive rights: Use in conjunction with computers and similar
information systems

Not&vithstan&ling the provisions of sections 106 through 116 and 118, this title
does uot affonl to the owner of copyright in a work any greater or lesser rights
with respect to the use of the work in conjunction with automatic systems
capable of storing, processing, retrieving, or transferring informatiou, or in
conjunction with auy shnilar device, &nachine, or process, than those afforded to
works under the law, whether title 17 or the &.ommon la&v or statutes of a State,
in effect on December 81, 1077, as beld applicable and construed by a court in
action brought finder this title.

&j118. Scope of exclusive rights: Use of certain works in connection with non-
commercial broadcasting

(a) The exclusive rights provided by section 106 shall, with respect to the
works specified by subsection (b) and the activities specified by subsection (d),
be subject to the conditions and limitatious prescribed by this section.

(b) Not later than thirty days following the date of publication by the Presi-
dent of the notice announcing the initial appointments of the members of the
Copyright Rovalty Commission, as provided by section 801(c), the Chairmau
of the Conunission shall cause notice to be published in the Federal Register
of the initiation of proceedings for the purpose of determining reasonable terms
and rates of royalty payn&ents for the activities specified by subsection (d) with
respect to published non&lrau&atic musical works and published pictorial, graphic,
au&1 sculptural works during a period beginning as provided iu clause (8) of
this subsection and en&ling on December 81, 1082. Copyright owners and public
broadcasting entities sh»11 uegotiate in good faith and cooperate fully with
the Commission in an effort to reach reasonable and expeditious results. Not-
withstanding any provision of the autitrust laws (within the meaning of sec-

tion 12 of title 15), any owners of copyright in works specified by this sub-

section and any public broadcasting entities, respectively, n&ay negotiate an&1

agree upon the terms and rates of royalty payments and the proportionate di-

vision of fees paid among various copyright owners, and may &lesig&mte com-

&non agents to negotiate, agree to, pay, or receive payments.
(1) Any owner of copyright in a work specified in this subsection or any

public broadcasting entity may, within one hundred and twenty days after
publication of the notice specified in this subsection, submit to the Copyright



SRoTroN 117. CoMPUTI Usms
A.s the program for general revision of the copyright law hasevolved, it has become increasingly apparent that in one major areathe problems are not sufriciently developed for a definitive legislativesolution. This is the area of computer uses of copyrighted works: theuse of a work "in conjunction with automatic systems capable of stor-ing, processing, retrieving, or transferring information." The Commis-sion on New Technological Uses is, among other thingaI now engagedin making a thorough study of the emerging patterns in this field andit will, on the basis of its findings, recommend definitive copyrightprovisions to deal with the situation.
Since it would be premature to change existing law on computeruses at present, the purpose of section 117 is to preserve the status quo.It is intended neither to cut ofF any rights that may now exist, nor tocreate new rights that might be denied under the Act of 1909 or undercommon law principles currently applicable.The provision deals only with the exclusive rights of a copyrightowner with respect to computer uses, that is, the bundle of rights speci-fied for other types of uses in section 106 and qualified in sections 107through 116 and 118. With respect to the copyright-ability of com-puter progrmns, the ownership of copyrights in them, the term ofprotection, and the formal requirements of the remainder of the bill.the new statute would apply.Under section 117I an action for infringement of a copyrighted workby means of a computer would necessarily be a federal action broughtunder the new title 17. The court, in deciding the scope of exclusiverights in the computer area, would first need to determine the ap-plicable law, whether State statutory or common law or the Act of1909. Having determined what law was applicable, its decision woulddepend upon its interpretation of what that law was on the point onthe day before the efFective date of the new statute.

SEGTION 118. NONcoMMERGIAL BROADGAsTING

General background
During its consideration of revision legislation in 1975, the SenateJudiciary Committee adopted an amendment ofFered by SenatorCharles McC. Mathias. The amendment, now section 118 of the Senatebill, grants to public broadcasting a compulsory license for use of non-dramatic literary and musical worksI as well as pictorial, graphic, andsculptural works, subject to payment of reasonable royalty fees to beset by the Copyright Royalty Tribunal established by that bill. TheMathias amendment requires that public broadcasters, at periodicintervals, file a notice with the Copyright Ofiice containing informa-tion required by the Register of Copyrights and deposit a statementof account and the total royalty fees for the period covered by the state-ment. In July of each year all persons having a claim to such fees areto file their claims with the Register of Copyrights. If no controversyexists, the Register would distribute the royalties to the various copy-right owners and their agents after deducting reasonable administra-tive costs; controversies are to be settled by the Tribunal;On July 10, 1975, the House Subcommittee heard testimony on theMathias amendment from representatives of public broadcasters, au-thorsI publishers, and music performing rights societies. The public

broadcasters pointed to Congressional concern for the develol..t of
their activities as evidenced by the Public Broadcasting Act. They
urged that a compulsory license was essential to assure public broad-
casting broad access to copyrighted materials at reasonable royalties
and without administratively cumbersome and costly "clearance"
problems that would impair the vitality of their operations. The op-
ponents of the amendment argued that the nature of public broadcast-
ing has changed significantly in the past decade, to the extent that it
now competes with commercial broadcasting as a national entertain-
ment and cultural medium. They asserted that the performing rights
society arrangements under which copyrighted music is licensed for
performance removed any problem in clearing music for broadcast-
ing, and that voluntary agreements could adequately resolve the copy-
right problems feared by public broadcasters, at less expense and bur-
den eolian the compulsory license, for synchronization and literary
rights. The authors of literary works stressed that a compulsory
licensing system would deny them the fundamental right to control
the use of their works and protect their reputation in a major corn.
munications medium.
General policy coneiderationa

The Committee is cognizant, of the intent of Congress, in enacting
the Public Broadcasting Act on November 7, 1967, that encou
ment and support of noncommercial broadcasting is in the pub ic
interest. It is @Iso aware that public broadcasting may encounter. prob-
lems not confronted by commercial broadcasting enterprises, due to
such factors as the special nature of progrlnmingI repeated use of
programs, and, of course, limited financial resources. Thus, the Com-
mittee determined that the nature of public broadcasting does warrant
special treatment in certain areas. However, the Committee did not
feel that the broad compulsory license provided in the Senate bill is
necessary to the continued successful operation of public broadcasting.In addition, the Committee believes that the systemyrovided in the
Senate bill for the deposit of royalty fees with the opyright Ofiice
for distribution to claimants, and the resolution of disputes over such
distribution by a statutory tribunal, can be replaced by payments
directly between the parties, without the intervention of government
machinery and its attendant administrative costs.In general, the Committee amended the public broadcastin pro-
visions of the Senate bill toward attainment of the objective c earlystated in the Report of the Senate Judiciary Committee, namely, that
copyright owners and public broadcasters be encouraged to reach
voluntary private agreements.
Proceduree

Not later than thirty days following the publicaItion by the Presi-
dent of the notice announcing the initial appointments to the Copy-right Royalty Commission (specified in Chapter 8), the Chairmanof the Commission is to publish notice in the Federal Register of theinitiation of proceedings to determine "reasonable terms and rates"for certain uses of published nondramatic musical works and pub-lished pictorial, graphic and sculptural works, during a period end-ing on December 81, 1989.

Copyright owners and public broadcasting entities that do notreach voluntary agreement are bound by the terms and rates estab-
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lished by the Commission, which are to be published in the Federal
Register within six months of the notice of initiation of proceedings.
During the period between the efFective date of the Act and the pub-
lication of the rates and terms, the Committee has preserved the status
quo by providing, in section 118(b) (4), that the Act does not aff'ord
to copyright owners or public broadcasting entities any greater or
lesser rights with respect to the relevant uses of nondramatic musical
works and pictorial, graphic, and sculptural works than those afForded
under the law in eRect on December 81, 1977.

License agreements that have been voluntarily negotiated supersede,
as between the parties to the agreement, the terms and rates estab-
lished by the Commission, provided that copies of the agreements are
properly filed with the Copyrigt Office within 80 days of execution.
Under clause (9) of section 118 (b), the agreements may be negotiated
"at any time"—whether before, during, or after determinations by
the Commission.

Under section 118(c), the procedures for the Commission's estab-
lishing such rates and terms are to be repeated in the last lialf of
1989 and every five years thereafter.
L&"stabHshment of reasonawe terms and rates

In establishing reasonable terms and rates for public broadcasting
use of the specified works, the Commission, under clause (b) (1) of
section 118, is to consider proposals timely submitted to it, as well
as "any other relevant information", inclucling that put forward for
its consideration "by any interested party."

The Committee does not intend that owners of copyrighted material
be required to subsidize public broadcasting. It is intended that the
Commission assure a fair return to copyright owners without unfairly
burdening public broadcasters. Section 118(b) (8) provides that "the
Commission may consider the rates for comparable circumstances un-
der voluntary license agreements." The Commission is also expected
to consider both the general public interest in encouragiiig the growth
and development of public broaclcasting, and the "promotion of sci-
ence and the useful arts" through the ecouragement of musical and
artistic creation.

The Committee anticipates that the "terms" established by the
Commission shall include provisions as to acceptable methocls of pay-
ment of royalties by public broadcasting entities to copyright owners.
For example, where the whereabouts of the copyright owner may not
be readily known& the terms should specify thc nature of the obliga-
tion of the public broadcasting entity to locate the owner, or to set
aside or otherwise assure payment of appropriate royalties, should he
or she appear and make a claim. Section 118(b) (8) requires the Com-
mission "to establish requirements by which copyright owners may
receive reasonable notice of the use of their works." The Comniittee
intends that these requirements shall not impose unclue hardships on
public broadcasting entities ancl, in the above illustration, shall pro-
vide for the specific termination of any period during which the pub-
lic broadcasting entity is requred to set aside payments. It is expected
that, in some cases, especially in the area of pictorial, graphic, and
sculptural works, the whereabouts of the owners of copyright may
not be known ancl they may never appear to claim payment of
royalties.

The Commission is also to establish record keeping requirements
for public broadcasting entities in order to facilitate the identifica-
tion, calculation, allocation and payment of claims and royalties.

The Committee also concluded that the performance of nondramatic
literary works should not be subject to Commission determination.
It was particularly concerned that a compulsory license for literary
works would result in loss of control by authors over the use of their
work in violation of basic principles of artistic and creative freedom.
It is recognized that copyright not only provides compensation to
authors, but also protection as to how and where their works are used.
The Committee was assured by representatives of authors and pub-
lishers that licensing arrangements for readings from their books,
poems, and other works on public broadcasting programs for reason-
able compensation and under reasonable safeguards for authors'ights
could be worked out in private negotiation. The Committee strongly
urges the parties to work toward mutually acceptable licenses& to
facilitate their negotiations and aid in the possible establishment of
clearance mechanisms and rates, the Committee's amendment provides
the parties, in section 118(e) (1), with an appropriately limited ex-

emption from the anti-trust laws.
The Committee has also provided, in paragraph (9) of clause (e),

that on January 8, 1980, the Register of Copyrights, after consulta-
tion with the interested parties, shall submit a report to Congress
on the extent to which voluntary licensing arrangements have been
reached with respect to public broadcast, use of nondramatic literary
works, and present legislative or other recommendations, if warranted.

The use of copyrighted sound recordings in educational television
and radio programs distributed by or through public broadcasting
entities is governed by section 114 and is discussed in connection
with that section.
Activities aff'ected

Section 118(d) specifies the activities which may be engaged in by
public broadcasting entities under terms and rates established by the
Commission. These include the performance or display of published
nondramatic musical works, and of published pictorial graphic, and
sculptural works, in the course of transmissions by noncommercial
educational broadcast stations; and the production, reproduction, and
distribution of transmission programs including such works by non-

profit organizations for the purpose of such transmissions. It is the
intent of the Committee that "interconnection" activities serving as a
technical adjunct to such transmissions, such as the use of satellites or
microwave equipment, be included within the specified activities.

Paragraph (8) and clause (d) also includes the reproduction, simul-
taneously with transmission, of public broadcasting programs by gov-
ernmental bodies or nonprofit institutions, and the performance or
display of the contents of the reproduction under the conditions of
section 110 (1) . However, the reproduction so made must be destroyed
at the end of seven days from the transmission.

This limited provision for unauthorized simultaneous or oR-the-

air reproduction is limited to nondramatic musical works and pictorial
graphic and sculptural works included in public broadcasting trans-
missions. It does not extend to other works included in the transmis-
sions, or to the entire transmission program.
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It is the intent of the Committee that schools be permitted to engagein off-the-air reproduction to the extent and under the conditions
provided in 118(d) (8); however, in the event a public broadcasting
station or producer makes the reproduction and distributes a copy tothe school, the station or producer will not be held liable for the
school's failure to destroy the reproduction, provided it has given no-
tice of the requirement of destruction. In such a case the school itself,
although it did not engage in the act of reproduction, is deemed an
infringer fully'ubject to the remedies provided in Chapter 5 of the
Act. The establishment of standards for adequate notice under this
provision should be considered by the Commission.

Section 118(f) makes it clear that the rights of performance and
other activities specified in subsection (d) do not extend to the un-
authorized dramatization of a nondramatic musical work.

SEGTIoN 901. OwNERsHIP 0F CoPYRIQHT

Initial

0nmer8hip
Two basic and well-established principles of copyright law are

restated in section 901(a): that the source of copyright ownership is
the author of the work, and that, in the case of a "joint work," the
coauthors of the work are likewise coowners of the copyright. Under
the definition of section 101, a work is "joint" if the authors collabo-
rated with each other, or if each of the authors prepared his or her
contribution with the knowledge and intention that it, would be merged
with the contributions of other authors as "inseparable or interdepend-
ent parts of a unitary whole." The touchstone here is the intention, at
the time the writing is done, that the parts be absorbed or combined
into an integrated unit,, although the parts themselves may be either
"inseparable" (as the case of a novel or painting) or "interdependent"
(as in the case of a motion picture, opera, or the words and music of a
song). The definition of "joint work" is to be contrasted with the
definition of "collective work," also in section 101, in which the ele-
ments of merger and unity are lacking; there the key elements are
assemblage or gathering of "separate and independent works * * *
into a collective whole."

The definition of "joint works" has prompted some concern lest it be
construed as converting the authors of previously written works, such
as plays, novels, and music, into coauthors of a motion picture in which
their work is incorporated. It is true that a motion picture would nor-
mally be a joint rather than a collective work with respect to those
authors who actually work on the film, although their usual status as
employees for hire would keep the question of coownership from com-
ing up. On the other hand, although a novelist, playwright, or song-
writer may write a work with the hope or expectation that it will be
used in a motion picture, this is clearly a case of separate or independ-
ent authorship rather than one where the basic intention behind the
writing of the work was for motion picture use. In this case, the motion
picture is a derivative work within the definition of that term, and
section 108 makes plain that copyright in a derivative work is inde-
pendent of, and does not enlarge the scope of rights in, any pre-existing
material incorporated in it. There is thus no need to spell this con-
clusion out in the definition of "joint work."
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Rovalty Commission proposed licenses covering such activities with respectto such works. The Copyright Royalty Coimnission shall proceed on the basisof t'e proposals sulunitted to it as well as any other relevant information.The Copyright Royalty Commission shall permit any interested party to sub-mit information relevant to such proceedings.
(2) License agreements voluntarily negotiated at any time between oneor more copyright owners and one or more public broadcasting entities shallbe given effect in lieu of any deterinination bv the Commission: Proof&fed,That copies of such agreements are filed in the Copyright Office within thirtydays of execution in accordance with regulations that the Register of Copy-rights shall prescribe.
(3) 1Vithin six months, but not earlier than one hundred and twenty days,from the date of publication of the notice specified in this subsection theCopyright Rovalty Commission slmll &nake a determination and publish in bheFederal Register a schedule of rates and terms which, subject to clause (2)of this subsection, shall be binding on all owners of copyright in worksspecified by this subsection and public broadcasting entities, regardless ofwhether or not such copyright owners and public broadcasting entities havesubmitted proposals to the Commission. In establishing such rates and termsthe Copyright Royalty Commission may consider the rates for comparablecircumstances under voluntary license agreements negotiated as provide&1 inclause (2) of this subsection. The Copyright Royalty Commission shall alsoestablish requirements by which copvright owners may receive reasonablenotice of the use of their works under this section, and under which recordsof such use sliall be kept, by public broadcasting entities,
(4) IVith respect to the neriod beginning on the effective date of this titleand ending on the date of publication of such rates and terms, this title shallnot. afford to oivners of copyright or public broarleasting entities any greateror lesser rights ivith respect to the a& tivities specified in subsection (d) asapplied to works specified in this subsection than those afforded under thela&v in effect on December 81, 1077, as held applicable anrl construerl by acourt in an action brought under this title.

(c) The initial procedure specified in subsection (b) shall be repeated and con-cluded betiveen tune 30 and December 81, 1982, and at five-year intervals there-after, in accordance ivith regulations that the Copyright Royalty Commissionshall prescribe.
(d) Subject to the transitional provisions of subsection (b) (4), and to theterms of any voluntarv license agreenients that have been negotiated as providedby subsection (b) (2), a public broadcasting entity may, upon compliance withthe provisions of this section, including the rates and ternis established by theCopyright Royalty Commission under sui&section (b) (8), engage in the follow-ing activities with respect to published nondramatic musical ivorks and publishedpictorial, graphic, and sculptural &vorks ."

(1) performance or display of a &vork by or in the course of a transmis-sion made by a noncommercial educational broadcast station referred to insubsection (g);
(2) production of a transmission program, reproduction of copies or phono-records of such a transmission program, and distribution of such copies orphonorecords, ivhere such production, reproduction, or distribution is madebv a nonprofit institution or organization solely for the purpose of transmis-sions specified in clause (1); and
(3) the making of reproductions by a governmental body or a nonprofitinstitution of a transmission program simultaneously ivith its transmissionas specified in clause (1), and the performance or display of the contents ofsuch program under the conditions specified by clause (1) of section 110, ofsection 110, but only if the reproductions are used for performances or dis-plavs for a period of no more tl&an seven days from the date of the trans-mission specified in clause (1), and are destroyed before or at the end ofsuch period. No person supplying, in accordance ivith clause (2), a repro-duction of a transmission program to governmental bodies or nonprofit in-stitutions under this clause shall have any liability as a result of failure ofSuch l&Odv Or inStitution tO deStrOy SuCh reprOduetiOn: PrOOi &led, That it Shallhave notified such body of institution of the requirement for such destruction]&ursa;&nt to tl&is clause: A&&&i f&rovi&le&l farther, That if such body or institu-tion itself fails to destroy such reproduction it shall be deemed to haveinfringed.
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ided in this subsection, this section shall have no
e) Except as expressly prov in
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nd other owners of copyright in non rama c
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(f) Nothing in thisseciion shall be construed to permit

a rovided by section 107, the unauthorized drama za on o
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substantial extent from a published compilaiton o pic or a,
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Chapter 2.—COPYRIGHT OWNERSHIP AND TRANSFER
Sec.
201, Ownership o copyright di tinct from ownership of material obJect.202&. Ownership of copyright as s nc

b the author.202. Termination of transfers and licenses granted y'04.Icxecuticn of transfers of copyright ownership.
205. Recordation of transfers and other documents.
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R 201. Ownership of copyrights
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v ri hts comprised in a copyright, including any sub-
( ) yo the xcusi emg

se arately The owner of any particular exclu-vided by clause (1) and owned separately
sive right is entitled, to the extent of that right, o a o i r
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%118. Scope of exclusive rights: Tyne of certain works in

connection with no~a) broads&mttug

(a) The exclusive rights provided by section 100 shall,

with respect to the works speciged by subsection (b) and

the activities speciged by subsection (d), be sub)tnt to the

conditions and limitations prescribed by this section.

(b) Not later thea thhsy days fnllowing tbc date of

publicatinn by the Pre&ident of the nonce annonuring the

initinl nppointmcnts of the membtrs of the Copyright Royulty

Couuuission, as pmvided by section 801 (e), the Clnurman

of the Co&umi««ion «bn'll mumc notice tu lm published in U&c

Federal Register of the initiatixm of procerdinbm fur tbe pur-

pose of determining nwsunnl&le term«anti mt&w of royalty

payments for the activities speci8ed by snbscction (d) with

respeot tu published uondu&umtic mneixx&) works aud pub-

)(shed pictorial, gn&phir, aud scnlpturnl works duriug a

period beginning as provided in cine«e (8) of this subsec-

tion and ending on Deceml&er 81, 1002. Copyright owners

and public broadcasting entities shall negotiate in good faith

aud cooperate fully with the Commission in an effort to reach

reasonable and expeditious results. Nutwithstan&ting any

provision of the antitrust Inws (within the meaning of section

12 of title 15), auy owners of copyright in works spec)6ed

by this snbsectiun aud any pnblic broudeastiug entities,
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(I) Any owner of copyright in a work specigedia'his

snbsectfcn or any public broadcasting entity msy;-'rithin

one hundred snd twenty days after pubgcatfcrp

of the notice sneciged in this subsection, submit to tfftr'opyright

Royalty Commission proposed lioenses cover-

ing such activities with respect to such works. The Copy-

right Royalty Commission shall proceed on the basis of

the proposals submitted to it as weB as any other relevant

mforination. The Copyright Royaky Commission shsB

peimit any interested psrty to submit informst(on rele-,.

vant to such proceed(ngs.

'2) L(cense agreements voltmtargy negotiated at.

any time between one or mors copyright owners and one

or mors publio brcadcastfng entities sbaB be giveu clfect,
in lieu of any,de(ermfnation by the ~n: Prr»

cukd, That copies of such agreements are Bled in the

Copyright 0%co within thirty days of execution in ao.

cordsnoc with regulations that the Register of Copy-

rights sbaB prescribe.
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(8) Within sin months, but not earlier than one

hundred sud twenty days, from the date of publication
t„

of the notice specHied in this substation the Copyright

Royalty Commission shaB make n determination aud

publish in the Redeml Register a schedule of rntes aud

tenne which, subject to clause (2) of this subsection,

shaB be binding on aB owners of copyright lu works

specified by this su!reset)on nnd public broadcasting en-

tities, regard)em of whether or not such copyright own-

ers snd pubBc broadcasting entities have mbtnitted pro-

pose)s to the Commimion. In estab!isbing such rates enid

terms the Copyright Royalty Commission may consider

the rates for compnrnble circumstances under voluntary

license sgreemenia negotiated as prorided in dance (2)

of'this subsection. The Cetpyright Royalty Commission

sh'aB also establish rer(uirements by which copyrigh

owners mny receive reasonable notice of the use of their

works under this section, and under vrhich reconls of

snob use shall be kept by pubgo bnmdcesting entities.

(4) With respect to the pericd beginning on the

effective date of thb title and enibng on the date cf

publication of such rates end tenne, this title shall not

agord'o owners of copyrigh or'pabge broadcasting'
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entities sny greater or lesser rights with respect to tbe

activities specified iu subsection (d) as applied to works

specifiotl in this subsection than those afforded under

the law in egeot on December 81, 1977, as held appli-

cable "and oonstrued by s court in an action brought

under .this title.

: (c) The initial .p'rocodure speci6ed in subsection (b)

shall be nspeeted and concluded between June 80 and

December 81; 1982, and at five-year interveh thereafter,

in accordance with regulations that the Copyright Royalty

Commission shall.prescnbe.

(d) Bubject to the transitional provisions of subsection

(b) (d), aud to the iernui of ahy volantary license sgreo-

mcuts that have boeriruegotiated as provided by subsection

(b) (2), a pitblie broadcasting entity may', upon compliance

with the proviu7(ns bFth)s:section, mc)uding the rates aud

terms estab)is)fo'fiv by ')te Copyright Royalty Commission
I ~,

ender su)sukf)ou '|bf (gI; eucgagce hi the fofiowing activities

with respect fow puhhsii)kfunr)ndramatfc musica) works and

published p(ctoiiiia), jvdpht», ahd sculpuual works:

(1)'f)SAoimauce or tbsp)ay 'of a work by or in

the cou@e')f a ~sion mcade by a noncommercial

educational bttoadc'ast stafion 'referred to fn subsccgon

(g)
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'(2) pf0dustion of a transmfmion program
, 'I

gu ubn of copies or phonorecords of such a transmit
I

mou P~i and distribution of such copies or phonoI,
dsero such prod«4on, reproduction, or dia-

l:. ' "'' ' ~'" 'tribution iii made by a nonprofit institution or orgsnisa-
' "'tibn'scfoly for tho purpose of transmissions specificd

"'fu'clause '(1)'; lnd

'8)'he tunk)ng of reproductions hy a governru"Otal

body or a nonpro&t insutution of a transudssion program
siinultaneously with its transmission ss specified in clause

(1),'nd the performance or display of the contents

of mch program nnder the conditions specified by clause
(1) of seofion 110& but only if the reproductions ate

. used for performances or displays for a period of no mora

than seven days from the date of the tmnsmission speci-

fied in c)ause (1), and are destroyed before or at tba

aad of mch period. No person supplying, in accordance

with clause (2), a reproduction of a trausmiafion pro-

gnua to govcrunumtal bodies or nonprofit institations

ender this dance sbaH have aay liability as ~ resu)t ef

failme of such body or institution to dostmy sech reprb-

dnetion: Preirfdcd, That it shall have notified suchbody'r

institation of the rcquhement for such destruction

pursuant to this danser 2nd poofdcrf Farther, That ff



Txxy np kxasevruu sossITI&ym uunusaucv

Noh body or fust(rut(on f(Nlf fails tc destroy such mprk&.

duction it shall be deemed to have infringe

(e) Except as expreuly providel in this subsectfckb th)s

~on sbs)f have no appgcabEity to works other than thoN
epedf)ed in subseotfon (b) .

(1) Owners of copyrigh ln uoudrsmatfo )fterar

works and public b&k&adcasting enririm may& durfng

oourN of voluntary Begot(a(fons,

~alvm, reepeogvefy, ae to the terms and rates of ~t„
paymeut ~ vrithout habfhty under )bs ant(trust

fbe meanh&g of Not(on lg of tftfe ff)), &kny

such terms and rates of myalty paymeuta sbsd( be of(co.
~ tive uPon f))h&g in the Copyright 05ce& m

with regula(&ous that the Beg&ster of Copyr&gh(a shag

prnaoribe..

. (g). On ysuuary!1, lt)80, tho Beg(ster of 0&py.

rights& after cousultmg wub authors and other owners
'of copyright iu noudruumtfc litemry works and theh
rspreseutariresv aud with publio broadcastmg knuties and:
their &vprqseutotiveb shall &mluuit to the Congreu a
report Ntting forth the extent to which voluntary lieeus.

lug orraugeucnts hare becu reached with rerpect tn the
eic of nondrn&untie literary works by, such broadcast
staticuv. The report should ahs& deseibe any problems

(e) The comps&sory Bacm plorided. in this eeccbm sbsu aoc app!y
lo aopabusbed acedxsmsuc Blelary erma»ca! wads oc Co xemx&fc»
Ciao r!gb&s for aabamslk Blermy or ma»eel worics

(I) X ~ k ck 'exoxkcb xbs Iexm cpobt»b~ masse

lhs xsaamssica over ooacommexclal ed eel!coal blsedoat alatkss

(ss desaed in seek!os sor of lbe Pedeml Ccmmoabslb»s dck of IN4

(4T UdbC. 8ST) ) sad lbe fo!»riog seuvltks 'addeolat &hecato; plo.

daclisa aad xa»xdiog by, or ao!e!y for aee by, XBBockeb aa!e oc B-

~olely lo, sod sxqoisu!oo by, aoaaeamerc!el~bead-

ceel ecaucas of edocscicoal le!evince oc xadio pxogxsms (se desaal la

a»uoa 88T of lbe Fedexs! Coaooaaieauooa Sxe of .IN4 (4T I)fbC
8ST) ); saxi Iccoauag bJ, oc mle!y for aal bJ ~ ocoplolu edamc»osl

ioslindtoo of any edocauoosl le!Ovisioa a radio pxogmm og lhs air

flem ~ xaodmbex by sxl ldlxal&ocxsl bl»&kali «a&xco plovldal

a»h ecocxuxe m seed ooly l&J mch bwnlalka m s legale&'e&C of ue

~cclriltes for ~ pexkd of cns vmcb fxcco the dale of che

bxasdoscl from which each aif lbe s!r scold!Og was made eod that

~sch sash xa»xxuxe shaB be dec&eyed or cravat apea the sept Bea

of each ooe limb pexxod. I(o paso&I alpp!Tlag e &ecoau&e Co aa alai%.

Boost nsstatim oadex lb!a mbsecxbm shaB have aay BeMiky as ~

aeah of fsuale ef each!asl!Cal!ca lo dealmy oc cess cash ea&ivucg

paxridal u eben have OOC!sed each kmuxckaof lbe pd&dmcca 5»
~ach deac uoa oc creams pareosac lo this obeeocbm

Txxy cy ccssfllvgs suusrltufrc &auusene

'that mey 'have srimn, snd p&int lehde)at(re or other

. „..., &yccouuuandetions, if warranted.'f)

Nothing in khi» omtion cl&sll!&e emetrued to permit,

beyond!he limits of fair use es provided. l&y section 107, the

unsutboriskd droluatisotion of 8 nnndrmuutic musical wurb,

the produotiou of a transluimvion prognuu drawu to auy sul&-

atsutisl extont from a pul&licked a&mpilstiou of pictorhd,

graphic, or scalptunri vmrks, or tbe mmuthorized em of any

portion of an audiovisual work.

(g) &ks used Iu thbl vechou tho tells pnbho bloadelst

mg ent&ty" mal&us a noneumnrrclal elueitmnal lmmdemt

staten as degucd in section!l()7 of title 47 oad ony noupmilt
instituglon or orgaufmtion engaged in the activities dhecribed

in @ause (2) of subsection (d) .
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CONPERENCE REPORT

TITLE 17—COP1 RIGFIT8

CHAPTER 1.—S ETBZECT IlfATTER RED SCOPE

4 GENERAL REVISION OF THE COPYRIGHT LAW)
TITLE 17 OF THE UNITED STATES CODE

$R;
)

)
SEPTRMREu 29, 1976.—Ordered to be printed

Mr. KASTENMEIER) from the, committee of conference,
j't4,'ju submitted the following

[To accompany S. 22]

g;The committee of conference on the disagreeing votes of the two
Houses on the amendments of the House to the bill (S. 99) for theeral revision of the Copyright Law, title 17 of the United States

e, and for other purposes having met, after full and free con-
ference, have agreed to recommend and do recommend to their re-
8pective Houses as follows:
~, That the Senate recede from its disagreement to the amendment ofHouse and agree to the same with an amendment, as follows: Inheu of the matter proposed to be inserted by the House amendmentutsert the following:
gi)
,,'TITLE I—@GENERAL REVISION OII COPYliIGB'T LAW

. 101. Title 17 of the United States Code, entitled uC'opyrights",
by amended in its entirety to read as follovos:

Cbet)ter
see.I aubject matter and scope of copyright = = = 101~ «pyrtght oumership and transfer 201) Duration of copyright 80I. «Pyright notice deposit, and, registration 401«pyright infringement and. remedies 501jIanufactur)ng requirement and importation 601'Pyright oflice 701@,Copyright royalty tribunaL = 80I

OP COPYR fOAT

Itj.
I+
+ IFeftnitions.p Subject matter of copyright: In general.

t IIubj ect niatter of copyright:,Compilations and derivative )oorks.,f4. Itubject matter of copyright: iVational origin.

;"",$ ")'Fs &

)T:„) e)-eee 0 - 7e - s

M  M M M M



105. Subject matter of oopyright: United States Government works.106. Evclusive rights in copyrighted works.
107. Limitations on exclusive rights: Pair use.
108. Limitations on cvclustve rights: Reproduction by libraries and archives.109. Limitations on eaclusive right: Effect of transfer of particular copy ppphonorecord.
110. Limitations on, evclustve rights: Ea&emption of certain performancesNspld»ys. ani
111. Limitations on chvclustvs rights: Secondary transmissions.118. Limitations on eaolusive rights& Ephemeral recordings.
118. Staopc of ea:elusive rights in pictorial, graphic, and sculptural works.11$ . Scope of eaelusive rights in, sound recorditngs.
115. Scope of ezclusive rights in nondramatic musical works: Uomspulsory lice»stsfor making and distributing phonoreoords.
116. Scope of eaclusive rights in nondramatic musical works: Public pcrfonst-anccs by means of coin-operated phonoreoord players.117. Scope of exclusive rights: Use in conjunction with computers and similarinfornbation systems.
118. Scope of exclusive riglbts: Use of certain works in conneoti4i with, noncosi-morotal broadcasting.

$ 101. Definitions
Aa used in this title, the folloioing terms and their variant for&iiamean the foQowingf

An "anonymous work" ia a work on the copies or phonoreco&il«.
of wkich no natural peraonis identified aa author.

"Audiovisual works" are works that consist of a series of relat«!images which are intrinsically intended to be shown by t4 usc olmackines or devices suck as projectors, viewers, or electro»&'&
equipment, together with accompanying sounds& i f any,rega&'&lh'«'fthe nature of the material obj ecta, such as films or taJ&ea. i&i
which the works are embodied.

The "best edition," of a work ia the editionl published in tl&t
United States at any time before the date of deposit, that tlii
Library of Congress determt'face to be most suitable for &tb'urposes.

A person'a "children" are that person'a immediate offsp&'»'&fwhether legitimate or not, and any child,ren Legally iuEoptedl&!&'hatperson.
A "collective work" ia a work, such as a periodical issue, anth is'-

ogy, or encyclopedia, in wkich a nu»nber of contributions, c»'titutingseparate and independent works in themselves, &»'ssembled.into a collective whole.
A ucompilation" ia a u&ork formed by tke collection and c«si"'lingof preexisting material or of data that are select«i.

coordinated, or arranged in suck a way that the resulting»'o'"
aa a whole constitutes an original work of authorship. The « "'compi7ationnincludes coLLective works.

uCopies" are materiaL objects, other than phonorecorcls
u«hich. a. work is fixed by any method now known or Eat&&'lc
veloped, and from wkick the work can be perceived, reproilui'i'l.
or other&oiae communicated, either directl&y or with the ai«c.inachine or device. The term "copieen includes the material o"
ject, other than a phonorecord, in wkick the work is f'brat fixe&l'.

"Copyright owner", with respect to any one of the ex'»s&''
rights comprised in a copyright, refers to the owner of th« ln'"
ticular right.

3
i

A cwork ie "created" when it ia fixed in a copy or phonorecord
for tke first time; where a work is prepared over a period of tisane,"
the portion of idb that haa been, fixed at any particular ti&fne con

h stitutea the work as of that time, asuE where the work haa been
'repared in different versuns, cack verat'on conati tutee a separatej'ork.

A "derivative work" ia a work based upon one or mom prem
:i existing works, suck aa a translation, musical arrangement,
: dramatization, fictionalization, motion picture version, sound re-
cording, art reproduction, abridgment, condensation, or any other

"form in which a work may be recast, transformed, or adapted'. A
work consisting of editorial revisions, annotations, elaborationa,

. or other modif'bcations which, aa a whole, represent Nn originaI
, work of authorship, ia a "derilvati&ve work".

"device", "machine", or "process" & one now known or Eater
developed.

"'-," To "display" a work means to show a copy of it, ei ther directly
or by means of a jELm, aluEe, television image, or any other device

:i t'r process or, in the case of a motion picture or other audiovisual
" work, to show individual images nonaeguen&tiaLLy.

A work is "fi'ixednin a tangible medium of expression when ita
.', embodiment in a copy or phonorecord, by or under tke authori ty

of the author, ia sufficiently permanent or stabLe to permit it to be
'percei&ved, reproduced, or otherwise corf&f&nunicated for a period

of more than transitory duration. A work consisting of sounds,
~~s« images, or both, that are being transmitted, ia "f'bxedn for pur-+'oses of this titLe if a fixation of the work ia being

madel'»nuL-

; taneously witkits transmission.
The terms "including" asuE "such, as" are illustrative and not

limitative.
A "joint work" is a work prepared by two or more authors with

s," the intention that tkeir contributions be merged into inseparable
0'; ii orinterdependent parts of a unitary whole

"Literary works" are works, other than audicpviauaL works, ex-,''ressed in words«numbers, or other verbal or numerical symbolss'r iudscia, re"»ard&css of the oature of the material oh&ecto, such
at ae boobs, per&udice&s, maausct«'pts, pboaomcords, yam, tapes,

".%'isks, or cards, in which they are emb odied.
"3fotion pictures" are audu&visual works consisting of a series

+7 of reLated images which, when shown in auccessiori, impart an
pressun of motion, together with accompanying sounds, if any.

,'4'lib To uperformn a work means to recite, render, play, dance. or% act it, either directly or by means of any device or process or, in
'i the case of a motion picture or other audiovisual work« to show ita

'"gg images in any seguence or to make the sounds accompan&ying it
~.$ audible.

:',«be« "Phonorecords" are material objects in which sounds, other
:,.".«~@. &han those accompanying a motion picture or other audiovisuaL

,u&ork, are f'txed by any method now known or later developed, and
'- from which the sounds can be perceived, reproduced, or otherwiee

municated, either directly or with the aid of a. machine or da-
. The term "phonorecords" includes tke material object in:tj~„hick the aou»&tda are f'brat fixed.



vated by insertion of coins, currency, tokens, or other my»d--tary uni te or their eiluiva/ent'B)ie located in an establishment making no direct or i »-direct charge for admission;
(C) ie accompafnied by' /iet of the tit/ee of aEE the musicalworks available for performance on it, which list is affizedto the phonorecord player or posted in the estab Eiehment in fdpror»fbnent position where it can be readi/y examined by thi.public; and
(D) affords a choice of works available for performa»riand permits the choice to be made by the patrons of the estab-lishment in wkick it ie located.

(8) An "operator" is any person who, alone or jointly uithothers:
(A) owns a coin-operated phonorecord pEayer; or
(B) kas the power to make a coin-operate phonorecordplayer availabLe for placement in an estab/iskment for pur-poses of public perfonnance; or
(C) has the power to exercise primary control over thrselection of the musica/ works made avai/ab/e for public per-formance on a coin-operated phonorecord player.

(8) A "performing rights society" ia an association or corpora-tion that licenses the public performance of nondramatic musica7works on behalf of the copyright owners, such ae the

Amerirff i

Society of Composers, Authors and'ub/iekers, Broadcast cVubir.Inc., and SESAC, Inc.
$ 117. Scope of exclusive rights: Use in conjunction ufith com-puters and similar information systems

Notwithstanding the provisions of sections 108 tkrougk 118 and 118this title does not afford to tke owner of copyrigkt in a work c»!fgreater or lesser rights witk respect to the uae of the work in conj ufi'-tion witk automaticsystems capable of storing, processing, retriel ilitf.or tranaferirng information, or in conjunction with any eimi7cr«'ice,machine, or process, than those afforded to works under the Lrf sr.er titLe 17 or the co@by»ion law or statutee of a State, in eff'catill'ecember81, 1977, aa held app/icab/e and constrifed by a court iv ""action brought under this title.
8118. S. Scope of exclusive rights: Use of certain ivorhs in con«ction ivith noncommercial broadcastiny

(a) The etc/usive rigkts provided by section 106'hall, withraspier'othe works specified by subsection (b) and'he activities speciffi'd '."subsection'
(d), be aubj ect to the conditions and Limitations prese»f8'ytkis section,.

buna/ h
(b) Not later than thirty days after tke Copyright RoyaltyI"'ebeen constituted in accordance with section 808. the Ch" rman of tke Tribuna/ shall cause notice to be published in theI'de"'g'of e initiation of proceedings for the purpose of deter»'d»ing reasonable terms and rates of royalty payments for the acti»'ft""specified by subsection (d) with respect to pub/ished, rfondrarfMti& "'"sical works arfd pub/iehed pictorial, grapkic, and scu/ptura/ worked""ing a period beginning as provided in clause (8) of this eubsecti

'9
ending on December N, 1988. Copyrigkt owners and public broad'-

'ting entities ekaE/ negotiate in good faith and cooperate fully with
Tribuf»a/ in an effort to reack reaaonabEe and expeditious results.

'twithetanding any provision of the antitrust laws& any owners of
yrigkt in works specified by this subsection and any public broad-
ting entities, respectively, may negotiate and agree upon the terms

rates of royalty payments and the proportionate division of fees
among various copyright owners, and may designate common

dnte to negotiate, agree to, pay, or receive payments:
(1) Any owner of copyright in a work specifie in this subsec-

, tion or any public broadcasting entity may, witkin one kuf»dred
, .gn and twenty days after publication of tke notice specified in this"

subsection, submit to the Copyright Royalty Tribiffrba/ proposed
licenses covering suck activities witk respect to such works. Tke

@:', Copyright Royalty Tribunal shall proceed on the basis of the'roposals submitted to it aa we/E as any other reLevant informa-'; „'s tion. The Copyright Royalty Tribunal sha/l permit any interested
party to submit information relevant to suck proceedings.

(8) Iicenee agreements voluntari/y negotiated at any time be-
tween one or more copyrigkt owners and one or more public broad-
casting entities shall be given effect in Lieu of any determination;,'y the Tribunal: Provided, That copies of suck agreements areft/ed'in the Copyrigkt Office witkin thirty days of execution inaccordance with regu/atione that tke Register of Copyright shall

. 'rescnbe.
(8) W'ithin six months, but not earlier than one hundred andge'wenty days, from the date of publication of the notice specified in

'&; this subsection the Copyrigkt Royalty Tribunal shall make a de-m termination and publisk in the If'edera/ Register a schedu/e of'ates and terms which, subject to clause (8) of this subeectionb,:.. shall be binding on. ell owners of copyrigbsin eoorbs specsfled by
p

'.„'his subsection and public broadcasting entities, regardless of
gb . whether or not suck copyrigkt, owners and'ublic broadcasting'-" entities have submitted propoaa/s to the Tribunal. In estab/iMing

,
." suck rates and terms the Copyrigkt Royalty Tribunal may con-

'~+. eider the rates for comparable circumstances under vo/untarymeme agreements negotiated as provided in c/douse (8) of thisl'd

'ubsection. The Copyright Rciyalty TribunaE ahaEL also establishj requirements by iokich copyright owners may receive reasonab/enotice of the uee of their works under this section, and under~w'kick records of such use shall. be kept by public broadcasting.f'' entities.
($ ) With respect to the period beginning on the effective date.y~".of tki titEe ancE ending on the date of publication of such. rates." and tera, this title shall not aff'ord. to oulners of copyright orpublic broadcasting entities any greater or lesser rigkts with re-:&'pact to the activities specified. in subsection (d) as applied torg works specified in this subsection than those afforded under theEaw in effect on December 81, 197r, aa held applicab/e and con-

g~ «rued by a court in an action brought under this title.!'~l) he initial procedure specified in subsection (b) skaLL be re-ed and concluded between June 80 aibfd Decem.ber 81
b 1988b and at



five-year intervale thereafter& in accordanec with regu/ations that theCopyrigkt Royalty Tribunal shaLl prescribe.
(d') Subject to the transitiona/ provisions of subsection (b) ($),and to the terms of any voEuntary License agreements that have beennegotiated ae provided by subsection (b) (8), a pub/ic broadcaeti»gentity may, upon comp/iance witk the provisions of this section) in-c/uding the rates and terms established by tke Co yright Ro alt T '-unal under subsection, (b) (8), engage in the folfmoing activities ioithrespect to pub/iehed nondramatic m&usica/ works and pub/ished pic-tori al) grapkic& oiiid ecu/ptura/ workst

(1) performance or diepEay of a worlc by or in the course of atransmtueion made by a noncm»Imercia/ educational broadcast sta-'ion refererd toin subsection (g) and
( ) produtcion of a transmission program, reproduction oj

t 'b
copiee or pkonorecord'e of suck a transmission program and d'-ri ution of suck copies or pkonorecords& where supli productio»,reproduciton, or distribution is made by a nonprofit institution ororganization solely for the purpose of transmissione specified i»clause (1); and

(8) tke making of reproductione by a governmental body o&'nonprofit institution of a transmission program eir»tu/taneo&Isl&jwith its transmission as specified in clause (1), and the perfon»-ance or diep/ay of the contents of suck program under the co»di-tione specifMd by clause (1) of section 110, but only ij tke repro-ductione are used for performances or disp/aye for a period of &&amore than seven days from the date of tke transmission speci'j&'e«in c/ause (1) &
and are destroyed before or at the end of na'hperiod. A"o person supplying, in accordance with clause (8), «reproduction of a transmission program to governmental bodir«or nonprofit institutimu under this cLaI&ue shall have any LiabiJ&'l'yae a result of fai7&ure o f suck body or institution to destroy such r&-production: Provided, That it sha/E have notified suck body m''»-stitution of the requirement for suck destruction pursuant, to fh««clauses And provided furtker, That if such body or insfitutio&itself fai/s to destroy suck reproductionit shaE/be deemed toha«'nfringed.

(e) Except as expressly provided in this subsection, this serf&a»shall have no app/icabi/ity to works other than theme specifediii s»h

{ ) Owners of copyright in nondramatic Literary worlI« a&'j{1) n
pu 'c broadcasting entities may, during the course of volu»far&I

ub/ic br
negotiatimu, agree among themse/ves& respectively, as to the«*!'»"'ndrates of roya/ty payments without liabivity under f4'»"trust /aws. Any suck terttu and rates of royalty paymenfs «l&»lbe effective upon fdingin the Copyright Ofhce,in accordanc&'»&Ehregulatione that the Register of Copyright eha// prescrib&'.

{8) On January 8) 1880, the Register of Copyrigkts, af«»'"'u/tingwith authors and, other owners of copyrigkt. in nII&»»&r&iatic /iterary worlcs and their representatives. and u&ith p&&l'l"'roadcastingentities and their representat'.ver h i/ eub»»f jth I ) se .Ongress a report setting forth the extent to u&hick Poly»«"'ylicensing arrangements have been reached with respect fo the ""

31

t oj nondramatic literary worlcs by suck broadcast stations. The re-'&",&'ort should a/so describe any prob/erne that may ihgt&e arisen, and~'resent, Eegu/ative or otker recomI!nendations& if warramted.~. (j) nothing in this section eha/E be construed to per&Iiit& beyond the'te of fair uee as provided by section 107, the unauthorised drama-ion of a nondramatic musical work, tke production oj a trans-ission program drawn to any substantial extent from a pub Licked-"*'ompilation of pictorial, graphic, or scu/ptura/ worlcs& or tke unau-'rized use oj any portion,of an audiovisua/ worlc.
(g) As used in this section, the term, "public broadcasting entity"ans a noncommercial educational broadcast station as defined insection oÃ of At/e $7 and any nonprofit inetituAon or orgaiiieation+gaged in the activities described in clause (8),of subsection (d).

CHAPTER p.—COPYRIGHT OIVNERSHIP AND TRANSFER

SN. 0&onershtp of copyright.
. N8. O&onership of copyright as distinct from o&onership of material object.t&ge. Termination of transfers and licenses granted by thc author.
gtj$ . Xaeoution of transfers of copyright o&oncrship.
ge&&. Recordation of transfers and other documents.
()/tl. OIIIItership of copyright

jq (a) II&IITIAL Ow«IERBIIIP.—Cop&yrightin, a worlc protected under thisvests initia//y in the autkor or authors of the work. The authors
, ttIaj oint worlc are coowners of copyrigkt in the work.

(b) WDRKs le ADE FoR HIRE.—In the case of a work made for him,ghp employer or othei person for whom the &I&orle was prepared ie con-gered the author jor purposes of this title, and, unless the pa~tiesve express/y agreed otherwise in a written&utnument signed by', owns aEL of the right comprisedin the copyright.
Q.(c) Cos&TRIBUTloIIs To 00LLEGTlvE WoRKs.—Copyright in cack sepa-~Pe contribution to a collective work is distinct from, copyright in tkeepE/ective worlc ae a u&hole, and vest« initia//y in, the author of the con-tribution. In the absence of an express transfer of the copyright or ofItnyrights under it, the owner of copyrigkt in the collective worlc ietl'assumed to have acquired only the privi/ege of reproducing and dis-~~.-'ting the contribution as part of that particular collective work,any revision, of that colLective u!Orle& and any later collective work int4 same series

'& (d) TRANsFER oF 0 w1IERsIIIP.—
(1) The ownership of a copyright may be transferredin who/eor in part by any means of conveyance or by operation of law,::'k, and may be bequeathed by ioi/L or pass as personal property by4k the app/icable /au&e of intestate succession.4, (8) Any of the exc/usive right comprisedin a copyright, in-cluding any subdivision of any of tke rights specifwd by section108) may be traruferred, as provided. by c/ause (1) and,ownedseparately. The moner of any particular exclusive right is en-W', titled, to the extent of that right, to all of the protection and~~'remedies accorded to the copyright ou!ner by this title.

. @( ) NVOLUIY TART TRAIIsFER.—When en individual, author s ou)ner-
v&. p oj a copyright, or of any of the es".clusii&& rights under a
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for distribution under the conditions of clause (8) of this sub-section; and
(8) to compive) without abridgment or any otker edi'ting, por-tions of suck

cautions
according to subj ect mutter, and to repro-duce suck compilations for the purpose of clause (1) of this nib-section; and

(8) to distribute a repro&taction mud'e under clause (1) or (=')of tkis subsection— 'A)by loan to a person engaged in researck; und
(8) for deposit in, u librury or archives which meets tl«requirements of segtion 108(a) of title 17 as amended by thfirst section of tkis Act)in either case for use onbgin researck and not for further rep) o-duction or performunce.

(c) The Libraria or any employee of tke Library who is uetii&tunder the authorit of tkis section shall not be liablein upy action jo&copyright infringement commutted by uny other person unless th&Librarian or suck employee knowingly participated in the act oiinfringement com&nitted by such person. 1lothing in this section shaltbe construed to evouse or limit liability umder title 17 us emendedl)ythe erst section of this Act for any act not authorized by that ti tl& o&this section, or for amy act performed by a person not authorizetlt'ctunder that title or this section.
(d) This section muy be cited as the "America Television a)«Ftadio Archives Act".

SEc. 11$. There are hereby authorized to be appropriated suchfun~i'smay be necessary to carry out the purposes of this Act.SEc. 115. If any provision of title17, us amended by the first sectio)of tkis Act, is declared unconstitutional, the validity of the remain&'l«oj this title is not affected.
And the House agree to the same.

RoBERT W. KAsTENMEIER)
GEORQE E. DANIELSON,
ROBERT F. DRINAN)
HERMAN BADILLO)
EDWARD W. PATTIsoN)
TOM RAILSBACK,
CHARLEs E. WIQQINs,

3funagers on the Part of the FIous& .

JOHN L. MCCLELLAN)
PHILIP A. HART)
QUENTIN ¹ BURDICK)
HUQH Scorr,
HIRAM L. FoNQ,

3fanagers on the Pav't of the Semat& .

OINT EXPLANATORY STATEMENT OF THE COMMITTEE OF CONFERENCE

The managers on the part of the Senate and the House at, the con-
&& er'ence on the disagreeing votes of the two Houses on the amendment
".:pf the House to the bill (S. 99) for the general revision of the Copy-/right Law, title 17 of the United States Code, and for other purposes,

bmIt the f~ll~wi~g joint statement to,th)e Ho)Ise and Senate
; explanation of the efFect of the action agreed upon by the managers,""'and recommend in the accompanying con,ference report:

The House amendment struck out.an of, the Senate bill after the
„":„enacting clause and inserted a substitute.text
=, 4, The Senate recedes from its disagreement to the amendment of the
'".House with an amendment which is a substitute for the Senate bill'"-"and the House .amendment. The difierences between the Senate bill,
'„"the House amendment, and the substitute agreed to in conference are
,', noted below) except for clerical corrections, conforming changes made
; riecessary by agreements reached by the conferees, and minor drafting'and clarIfyIng changes.

COPYRIQIITABLE SUBJECT MATTER: PUBLICATIONS OF THE
U.S. GovERNMENT

/enate bill
.:".-:: Under section 105 of the Senate bill, both published and'unpub-

lished works of the United States Government were excluded from
copyright protection.
FIouse bill
"The House bill retained the general prohibition against copyright

U.S. Government. works, but made one specific ex~ception in favoruf any publication of the National Technical,Information Service.The Secretary of Commerce was authorized to'ecure copyright insuch works, on behalf of the United States as author or copyrightowner) for a limited term not to exceed five years.
conference substitute

th
The conference substitute conforms to the Senate bill. Because of

tha
e lack of Senate hearings on the issue the conferees recommended)

ei'at the NTIS request for limited copyright in order to control for-O

the i
gn copying be considered at hearin& s early in 'the next session. Ininterim, consideration should also be given to compensatory a,ppro-riations to NTIS in lieu of revenues lost as a result. of unauthorizedoreign copying.

i+The Department of Commerce testified on May 8, 1975) before theouse Subcommittee on Courts, Civil Liberties, and the Adminis-ion of Justice, that the lack of copyright protection in publica-,Ions of its National Technical Information Service (NTIS) posedpecial problems, since NTIS is required (15 USC 1151—7) to be self-
f+& (69)

'c.
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mined by a formula based on a computation of the number of «distant
signal equivalents" carried bg the system. No payments were to be
made for local signals and &hfFerent values were assigned to signalsfrom distant indepenhent, network, and educational stations, with
special provisions dealing with substitution or addition of signalsunder the mandatory and discretionary program deletion and substi-tution rules of the FCC. The special reduced royalty fee based on a per-
centage of gross receipts for systems with semiannual gross receipts of ~
less than $80,000 was retained, but a similar reduction.was added for
systems with semiannual gross receipts of between $80,000 and
$160,000.

Section 111(e) of the House bill established the conditions and
limitations under which certain cable systems outside the continental
United. States can tape programs for nonsimultaneous retransmission
under the compulsory hcense. The House bill also contained, in sec-
tions ill(c) (8), 501(d), and 509, provisions denying (wiCh one ex-
ception) the compulsory license in any case where a cable systemalters program content or commercials, extending standing to sueto additional classes of broadcasters, and providing the possibilityof a special penalty in such eases. Under the substantially revised
provisions of chapter 8 of the House biH, the Copyright Royalty
Commission would review the rates established in the bill in 1980 andat five-year intervals thereafter; explicit limitations were placed onthe factors the Commission could. consider in making its periodic rate
revisions, but rate adjustments could be made at any time if theFC('mendsits rules and regulations governing the carriage of distant
signals or its rules and. regulations dealing with syndicated and spoils
program exclusivity.
Conferenoe substitute

With one exception the conference substitute adopts the provision.-.
of the House bill. Section 111(d) (8) is amended to require that th&
royalty fees held in a fund by the Secretary of the Treasury b&
invested in interest-bearing U.S. securities for later distribution witl&
interest by the Tribunal. A corresponding amendment is made in sul&-
section (c) (1) of section 116, the jukebox provision.

EXCLUSIVE RIQIKTS IN SOUND REGORDINQS
Senate Ml

The Senate bill, in section 114, limited the exclusive rights ofth&'wnerof copyright in a sound recording to those specified by clause.-
(1), (9), and (8$ of section 106—that is, the rights to reproduceth&'orkin phonorecords, to make derivative works, and to distribu«'honorecordLIt expressly denied the exclusive right of public pei'ormanceunder section 106(4) to sound aeordings.
House bill

The House amendments to section 1N clarified the scope of th&'xclusiveright to make derivative works in relation to sound recor&l-
ings, and permitted the use of copyrighted sound recordings in &h~
audio portions of educational radio and television programs un&les
certain conditions. The House bill also required the Register of Copyrights to submit to Congress, on January 8&, 1978, a report with

re«"'7

mendations as to whether copyright protection for sound recordings
should be expanded to include perfoiming rights.
Ooaferenee substitute

The conference substitute adopts the House amendments of sec-
tian 114.

COMPULSORY LIGENSE POR PEONORECORDS~ bill
The Senate bill provided in section 115 for a compulsory licensing

'system governing the making and distributing of phonorecords of
copyrighted musical compositions. In general, subject to certain con-
ditions and limitations, as soon as authorized phonorecords of a wor k
have been publicly distributed, anyone could make phonorecords an&I
distribute them to the public by following a compulsory licensing"~ procedure and paying to the copyright owner a specified royalty.Under the Senate bill, the royalty would be payable on each record., "manufactured and distributed," and would amount to two and one-

~$ half cents per composition, or one-half cent per minute of playing
~

tune, whichever is larger.
;-. House b@l

In addition to certain technical clarifications and procedural amend-': ments, the House bill set the royalty at two and three-fourths ceiits
.":~ per composition ox six-tenths of a cent per minute; the royalty was
+ made payable on each phonorecord "made and distributed," and a
ip yhonorecord would be considered "distributed" if the compulsory+ hcensee has "voluntarily and. permanently parted. with its possession."

y Conference substitute
The conference substitute adopts the House amendments except.for the royalty rate to be applied in cases where the playing time ofa composition governs; the rate in such cases is set at one-half cent.

per minute, the rate in the Senate bill.

NONCOMMERCIAL BROLDGasTINQ
bQE

Section 118 of the Senate bill granted to public broadcasting a con&-
pulsory license for the performance or display of nondramatic musir:& I
works, pictorial, graphic, and sculptural works, and nondramati&
literary works, subject to the payment of reasonable royalty fees t«be set by the Copyright Royalty Tribunal. The Senate bill requir«lthat public broadcasters, at periodic intervals, file a notice with tl«
Copyright Ofiice containing information required by the Regist&&'Qf Copyrights, and deposit a statement of account and the tot;&I.'oyalty fees for the period covered by the statement. The Regi~t&»was to receive claims to payment of royalty fees, and to distribut&any amounts not in dispute; controversies were to be settled by tl«'tribunal, which was also charged with reviewing and, if approprist&,.,'djusting the royalty rates in 1980 and at ten year intervals ther& ~-

"'& after. Sec. 118 of the Transitional and Supplementary provision.
,.j would start the machinery for establishment of the initial rates i&»-

,.%! Eiediately upon enactment. of the new law. Section 118(f) also ron-
8& tained a provision permitting nonprofit educational institutions to
P



record educational television and radio programs ofF the air, forlimited use in instructional activities during a week following the
broad.cast.
2'Ause bill

The House bill substantially changed the provisions of section 118,retaining a diferent form of compulsory licensing for the use in publicbroadcasting of nondramatic musical works and For pictorial, graphic&and sculptural works, but not subjecting the exclusive rights in non-dramatic literary works to compulsory licensing. Under the House
bill& within thirty days after appointment of the Royalty Commission,the chairman was to initiate proceedings to determine "reasonableterms and rates" under the section for a period running through 198K
Copyright owners and public broadcasting entities that did not reachvoluntary agreement were to be by the terms and rates established
by the Commission. PyIn establishing those rates and tei~ns& the Commission was to con-
sider, among other relevant information, proposals put forward to itwithin specified time limits. The House bill deleted Sec. 118 of theTransitional and Supplementary Provisions of the Act, but providedin section 118 (b) (4) that, during the period between the efFective dateof the Act and publication of the initial rates and terms, the status quoas to liability under the present law would be preserved. Payment ofroyalties under section 118 were to be handled among the parties with-out government intervention. The royalty review cycle would begin in1989 and continue at five-year intervals thereafter. Section 118(d) (8)retained the provision permitting ofF-the-air taping of public broad-casts by educational institutions, but with amendments clarifying andtightening the provision.

Although nondramatic literary works were not included in the com-
pulsory licensing scheme of section 118, subsection (e) provided anexemption from the antitrust laws with respect to voluntary negotia-tions aimed at licensing agreements for the public broadcasting ofsuch works. The subsection also required the Register of Copyright .on J'anuaiy 3, 1980, to report upon the extent to which such voluntaiyagreements had been achieved, the problems that had arisen, and a»yrecommendations for legislation that might be appropriate.
Conference sub stitiute

The conference substitute adopts the Hou'se amendments.

SCOPE OF FEDERAL PREEMPTION
Senate bill

In establishing a ingle Federal system of copyright, section 801 &&fthe Senate bill pree ts all equivalent rights under State law i»
copyrightable works tha ave been fixed in tangible form. In stati&4the obverse of this proposi, section 801(b) (8) preserved rightsunder State law with respect to ivities violatinu rights that are»«equivalent to any of the exclusive r ts within the general scop« f
copyright, "including rights against mi propriation not equivale»tto any of such exclusive rights, breaches f contract, bresche«ftrust,... [etc.]." The Senate bill specifically cepted from the pi"
emption "sound recordings flxed prior to February 15, 1979."

79

House bill
The House bill deleted the clause of section 801(b) (8) enumerating

"villus ative examples of causes of action, such as certain types of mis-
«~ appro iation, not preempted under section 801. It revised the provi--'sion dea 'ng with sound recordings fixed before Februaiy 15, 1979 to
~~ make the ederal preemption of rights in such works eBective on
g February 1, 2047.

~ Conference stitute
"' The conferen substitute adopts the House amendment of section
:. 801.'EPOSI

OF RADIO AND TELEVISION PROGRAMS
;",:: Senate bill

The Senate bill con ined no provisions for the deposit of unpub-
;- lished transmission pro rams, or for the preservation of published"'and unpublished progra s in a Federal archive.
'.Bouse bill

The House bill amended tion 407 to provide a basis for the Li-
. brary of Congress to acquir as a part of the copyright deposit
"'system, copies or recordings o nonsyndicated radio and television'rograms. Under section 407(e) he I ibrary would be authorized to

,; tape programs o8 the air in all es, and could under certain eon-'itions OKtain a copy or phonorec d from the copyright owner by'aft, by loan for purposes of repro uction, or by purchase at. cost.
,~~ correlative provision in Sec. 118 of the bill's Transitional and Sup-

plementary Provisions established an merican Television and Radio
~ Archive in the Library of Congress t provide a repository for the
'preservation of radio and television p grams.
,Conference substitute!'he conference substitute adopts the ouse amendments.

REMEDIES FOR COPYRIGHT IN RINGEMENT
Senate bill
1

Chapter 5 of the Senate bill dealt ivith cia il and criminal infringe-ment of copyright and the remedies for bot . Subsection (c) of sec-
tion 504 allowed statutory damages within a tated dollar range, and
clause (9) of that subsection provided for ituations in xvhich the
inaximum could be exceeded and the minim m lowered; the court
was given discretion to reduce or remit. statu ory damages entirelyw"ere a teacher, librarian& or archivist. believe that the infringingactivity constituted fair uw. Section 506 provide penalties for crim-. ai infringement of a, fine of up to @,500 and I prisonment of upone year for a first ofFense, with higher penalties for recidivism,
feit
special penalties for record and film piracy, and prevision for for-eiture and destruction upon conviction. Section 509 of the Senateill contained expanded provisions dealing with seizure nd foi-iture in cases of criminal copyright infringement. Sec. 11 of the

';.Gf t
nsitional and Supplementary Provisions ~amended the prov ions
he Criminal Code dealing wi'th counterfeit, phonograph re hardls (18 U.S.C. $ 9818) to provide higher criminal penalties aiidi~p9 inake the seizure.and forfeiture provisions of section,"&09 of tlie

,~&.,w copyright law applicable in such cases.
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performances. However, after the Register had deducted the costs iuvolved in these procedures and deposited the 'royalties in the U.8.Treasury, the Commission would assume all duties involved in distrib-uting the royalties, regardless of whether or not there were a dispute,
Conference substit)ute

The conference substitute conforms in general to the House bill, butwith several changes. The body established by chapter 8 is to be name»lthe Copyright Royalty Tribunal, and is to consist of five commissionersappointed for staggered seven-year terms by the President with th»advice and consent of the Senate. The Tribunal is to be an independentagency in the legislative branch; a new section defines the respon-sibilities of the Libras of Congress to provide administrative supportto the Tribunal, and establishes specific regulatory authority govern-ing the procedures and responsibilities for disbursement of funds. Th»House receded on its language appearing in the last sgtence of se»-tion 801(b) (1), and the conference agreed to a substitute for thatlanguage.

ORNAMENTAL DESIGNS OF USEFUL ARTICLES AND WORKS OF APPLIED &Err

Senate bill
Title II of the Senate bill proposed to establish a new form of pro-tection for "original ornamental designs of useful articles." The title.which consisted of 85 sections, ofl'ered a limited short-term form Otprotection for designs. This protection was based on copyright priu-ciples but was provided separately from the copyright law itself.B'ouse amemkmnt
The House amendment deleted title II of the bill entirely, togeth»rwith two subsections of section 118 dealing with the interrelation.-h&Pbetween titles I and II. It revised the definition of "pictorial, grapl»».and sculptural works" in section 101 to clarify the distinction bet &~ »'»»works of applied art subject to protection under the bill and indus«) ldesigns not subject to copyright protection.

Conference substitute
The conference substitute adopts the House amendments.

ROBERT W. KASTENMEIER
GEORGE E. DANIELSON)
ROBERT F. DRINAN)
HERMAN BADILLO)
EDWARD W. PATTISON)
Tom RAILSBACK)
CHARLES E. WIGGINs,

managers on the Part of the Fedos"&.

JOHN L. MCCLELLAN)
PIIILIP A. HART,
QUENTIN N. BURMCK)
HlTGH SCOTT)
HIRAM L. Fo)NG,

3fanagers on the Part of the Se n«t& '
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, resoLved by votes Jn the HouseL There ls
not g01ng to be any arbitrary deternxfna-
tfnn by any Member, but as far can
determine, the Members on Ch . de are
trying diligently to get out of ere this
week.

'Mr. BAUMAN. Mr. S er, I thank
the gentleman, and I wjth aw my reeer-
'vatfon of obJection.

The SPEAKER. Is re objection CoShe request of the entleman from
Calffornfa2

There was noobj n.
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'CONFERENCE REPORT ON S. 22,
FOR GENERAIL REVISION OFcoPYRIGHT LAVtr

Mr. KASTENJxfEIER submitted the
following conference report and state-
ment on. the Senate bJLL (S. 33) for the
general revjstnn Of the copyrjghff lawun'der tftle 17 of the UnLCed States Code,snd.for other purposes:

CxjxxtxsxNcx Qxtoxu'lf, Bxctx. No. Q4-17$3)
Tba committee of, confereaoa cm tba dfs-

ffgroefng votes of the Cwo ~ on thasmendmsnts of the Rouse to the bBI (S.
RQ) for the general rovfsfoa of the Copyright'sw,title 17 of the Unfted Btstca Coda, sndfor other purposes, having met after fullsnd free conference, hsva agreed to recom-
mend and do racommsacl to theh'espective
Ifouses as fouows:

That tho Sonata lC000do fronl its~mant Co the smendmaat of the House and
agree to Che salxla wlCb sn s,xxlexldaxaxxt, xxs'ollows: In lie'u of the matter proposed to befnserted by tha House amandmsnt lasort Cha
foffowfng1

TITLE I~ENEfchL REVIBICN QP
COPYRIGHT LA%'xc.'101.Title 17 of tha United States Code.entitled "Copyrights", fs hereby sxaandad fnits entirety to read as follows:

TITLE 17—COPYRIITS
Chapter Sec.
1. Subject matter snd cape of oopy-

rfght = = 101
E. Oofxyrfght ownership aad transfer 201
e. Duration of copyright 8014. Copyright notfxxL, deposit, aad rogfs-

. trstfon 401
ff, Copyright infringement snd 1'»m

:adios fief
6. Lfsnufscturlng requirement and

importation 6017.: Copyright Office 701
tf. LCopyright ftoysf Cy Tribunal 801

Chapter 1.—SUBJECT Lfh'PrER AICD
SCOPE OP COPYRIGHT

Bec.
101. Dahnltlons.
109 Subject matter of oopyrfgbt'. In ganarah108. Subject matte» of oopyright: Oompffa

Clone sad dariratira works.
104. SubJact rnatter OC oopyrlgbtl fratfoaafotfgfa

10(1. Subject matter of oepyrfgbtx Ualted fa dffrereat var»lone,. Oscb rersioa coxxstftuteeStates Government works. a safxarste work.
106. Exclusive rights ia copyrighted works. A "derivative work" fs a work based upon107. Lfmfcstfoxxs oa exclusive rights: Palt oaa or more pre»xi»ting works, such aa a11$e. translation, musical arrangement, dramatfxLs-108. Limitations on exclusire right»1 it»pro- tioa, fictionalization, motion picture version,ducflon by ~ snd sxchlvea sound recording.'art reproduction, sbridg-109.Limitations oa exclusive rights: Effect mont, condensation, or axxy other form lnof transfer of particular copy or phono- «hlch a work msy ba recast, trsxxsformed, orrecord. adapted. A work consisting of editorial ra-
110. Llmitxxtfons on exclusive rights: Exemp- visions, annotations, elaborations, or othertion of certain performances snd dls- xnodfffcatfons which. ss a whole, representplays. an original work of authorship, fs a "darfvxx
111. Limitations on exclusive rights: Second- tive work".

sry trsnsmfssfons. A "device", "machina", or "process" fs one119. Limitations on ezcluslro rights: Ephem- now known or later developed.eral recordings. To "display" a Lvork mexxna Co show ~113. scope of ezcluslve rights ln pictorial, copy of lt, either directly or by means of agraphic, snd sculptural works. fffxn, slide, television image, or sny other114. Scope of ezclusiva rights ln sound reoord- device or process or, ln the case of a motfoaings. picture or other audfovtsuuf work, to sho«115. Scope of exclusive rights ln nondramatic individual lxnages nonsequentially.musical works: CompuL~v license for A work ls "ifzod" fn a tangible medfuxamaking snd distributing phonorecords. of expression when fts embodiment ln116. Scope of exclusive rights ln nondrsmstfc copy or phonorecord, by or urdcr tha aumusical works: public performances by thorfcy of the author, ls auxffcfexxtfy permsmeans of coin-operated phonorecord neat or stable to permit lt to Ixa percef"-plsyers. reproduced, or otherwlsa commuxxfcsted117. scope of exclusive rights: Usa ln con- s period of mora than transitory burntJunction with computers and slmflsx' work consisting of sounds, fmsgos,information systems. both, that are being transmitted. Cs "Xfx118, Scope of exclusive rights: Use of certain for purposes of th1s Mtfa ff s fixation ofworks ln connection with noncom work is being msd» simultaneously pmercist broadcasting. . its trsxxsmfssfon..
1 101. Definitions Tha terms "including" snd "such as"

illustrative snd xxos ffmftstfve.
and their variant forms mean the following; A Joint work" is a 'work prepsx'ed by Ihn "'anonymous work" is s'ork on the ar xnoro authors wfch cho intention r,
copies or phonorocords of which no natural theft contributions be xnerged into ins
pox son ls identified as author, arabia or fntsrdopandaas PsrCO of a unf4"Audiovisual works" sr» works that ccn
slat of s series of related images «hlch are Li axu7'orh" are works other Ch
fntrfnsfcsny intended to be shown by tha usa audiovisual works, expressed ln words, nu:of machines or devices such ss projeotora,
vfawerL« Or eloctroxxio OLfufpmant, together cxr indicia ~sas of Chs natura of t«1th accompanying sounds; Cf any, regard matarfsf objects. such. as books, perfodfcsless of tha nature of the material objects, xnxmuscrfpcs pbonotocords
such ss fffms or tapes, la wbfoh the works fffsks~ ot cards. la wbfcfx chay sre embocifad.are embodied. Lfotfoa pictures sta audiovisual worlxs

the edf consisting cxf a astfss Of 1 afstcd ixnsgestion, published ln tha Unfted Scstaa at anytime before the data of deposit, that Cba sxi'fmptoasfoa af~ together with ac-Llbrsry of congress determines co be most oompanyfag sounds, ff aay.suitable for fts Purposes. To porforxn" a wotkh person'e "chndren" sra Chat parsoa1 toaxfar play. dsnoo, ox'ct ft, either directlyfxnmodfate offspring, «bather legitimate ot Cxr by means of aay davfca ot~ otnot, and sny children legally adopted by o s m«on picture ot other auclloi,hst person. visual work, to abow fts images ln anysequence or to make tha sounds accompany-perlodlcsl issue, sathology, m encyclopedia,' b~ ~.. "Phon~ st» material objects lnwhich sounds, other Chan thea» sccompaay-
assembfsd into a co@ective M ~ mOtiOn PCCtura Or Other aud iOrwhole. work, ara ffzsd by sny xaethod now knownA -compllstlon" fs a worlr. formed by thecoilectfoa and assembling of Prsoxfsting ms- ~ p ~ L rap~a~I rfals or of d ts ch,t sra ~mcL ~ other 1 ~~~~ either df~tfy ~n t d,~~~i suchaway~u ~ Wlththealdcfam Chi ecrdarloe X~1 ~suiting work ss a «hola constftutes an origi-nal work of authorship. The term "corn lls-tfon" includes collective works, "Pic~ L g Phk and scxxfpturxLf works""Copies- sro material Objects, other Chsa mcfuda two-curn~ and u~aamman-

phoxlorocoxdLS in which ~ work is fixed by sional works of Qna graphic and applied art,any method aow known ot fata» davefopaLL P grsPhs Prints snd srt rcproductloas,and from which Cha work caa ba ParcefvacL ms» globes. charts, technical drawings,reproduced or other«isa coxxxmunfca4d diagrams, snd models Such works shall la»either dl o tly or w}th th, afd of a ~hi o etude wor'ks of artistic ~ft ~aihfp im,fsror darioa. Tba term copfos ~ fncfifdca tha as thoh'orm but not their Ixxochsnfcsf ormstcrfsf object, other than s phoncsscorxL utuftsrfsa aspects sre concerned; tha deafgaln which the work is first ffxeLL of a useful article, as defined fn this section,
"Copyright own ", 1th rxxspact Co

~hall be considered ~ pictorial, graphic, orof the exclusl ri hbx pried fa scu ptursl «ork only lf, snd only to the ex-
rfgh4, refers Co tho owxLO1'f thaC rtfculst

e exc us va g is comprffxed fa a copy- tent that such deafeelgn incorporates pfctorfsLgraphic, or sculptural features that csa befdantlflad separately from, and are capableh work ls "crested" when lt fs fixed la a of existing independently of, tho utllitarisacopy or phonoracord for the first time; where aspects of the article.a work is prepared over s period of tiaxe, the h "pseudonymous work" ls s work on theportion of lt that has been Xfxod af any par- copies or phonorocords of wbfch tha sutboeCfcular time oonstftutes the work as of Chat fs identified under a fictitious name.time, and «hare tha work hss baca pc»pat»If "pabffcacfoa" is tha distribution of aopfesf
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Senate bill required cable systems to flle
quarterly statements of aoooiult, arAx&m-

.auled i&y pnymeiit of a royalty fea based on
riding scale of percent.ages of gross ra-

.&ipts froin subscribers (running from )4 of
one percent of qunrtcrly receipts up to 840,-
000 to 2!4 parce&it of qiuu Carly receipts up to
3100,000) . A special reduced fea v;ns prn-
vidrd for systcn&B wiin quarterly gross ri:-

ccipts of less tlian 440,000. For purposes of
computing royalty fees, no distiuctinus were
mnde between retrnnsmisnlons of locni niid
distant slgnnls or bctwcou nct,work and olhcr
sigilnls.

Tapkug for nonsimuitnneous trans»&lesion
of brcndcnsts wns permii,ted ur&dcr n coni-
pulsory license for cubic systems operating
irl car(sin arena o»(side the conti»entnl
boundaries of the United Statce. Tlie Senate
bill couinini d no provisiorui dealing wltri
a)remi)on of proflruni co!iten&, or substitution
of commrrciuls by a cable operator. Section
501(c) gare n lnnnl broadcaster hclding nn
exclusive license standing to sue for copy-
right infringment for cni&ie retransmisslons
wir,hin ltn lornl service area. Under chapter
8 of the Senate bill. the Copyright Royalty
Tribunal wns mandated Lo review tlie royalty
schedule, cstnblt~hed in section 111, and its
bns1s. in 1980 nnd at ten-year intervals
1)&ercaftcr

House bQI
In nddhior& io certain nmendinents aimed

at clnriflcstlon nud procedural simplification,
the House bill retained the basic compulsory
)lcensing scheme envisioned in sect,lon 111

but changed it ln n number of important
respecre. The compulsory li"ense wns ez-
tended to some, but not nil, cable systems
cnrrylng Mexican or Canadian signals. Pay-
ments of roynli,y fees, which were to be semi-
annual, v:ere determined by a formula based
on n computation of tlie number of "distant
signal equivalents" curried by the system. No
payments were to be made for local signals,
nud dirferent values were assigned to signals
from distant independent, network, nnd edu-
cational si.ntions, with special provisions
dealing with substitution or addition of sig-
nals under the mandatory and discretionary
progrnm deletion rind substitution rules of
the FCC. The special reduced royalty fee
bnscd on n pcrrcntnge of gross receipts for
systems with semiannual gross receipts of
less than $80,000 wns rctn(ned, but n similar
reduction wns added for Systems with semi-
annual gross receipts of between 880,000 nnd
8180,000.

Section 111(e) of the House bill estab-
lished the cnnditions nnd limitations under
which certain cnhle systems outside ilia con-
tinental United States cnn tape programs
'fnr nonsimultnnenus retransmLssion under
tlic compulsory license. The House bill also
contained, in sections 111(c) (3), 501(d), and
509, provL~(ons denyhig (with one exception)
the compulsory license ln any csee where
a cable system alters program content or
commcrchils, extending standing to sue to
addltlonnl clarice& of broadcasters, and pro-
viding the pnssiblllty of a special penalty ln
such ruses. Under the substantially revised
provisions of chapter 8 of the Hoitve bill, the
Copyri;,hi, Royalty Commission would review
tha rates rsrnbiLBhed in the bill ln 1980 nnd at
flvc-yenr ir&rervnls therenfiev; explicit llm-
ltatloris were placed on the factors the Com-
mlssioii could consider in making its pert-
ndic rale revL~ror&s, but rata adJustments
could i&c n&ndc at any time if the FCC
auiciid. its rules and rag&&Intro&&s goveriiing
the cnrriugc uf distant signals or ilrr rules
nnd rcgulniions dcniing with Syndicated nnd
sports program exclusivity.

Conjcrcnce subsf if sfc
AV)th ona exception the conference substi-

tute adopts tha provisions of the House bilL
Section 111(d) (3) is amended Co require Chat
the royalty feaa held ln a fund by the Secre

tary of iha Treasury be invested ln lnterest-
benring Us). securities for later distribution
with lntcrest by thc Tribuual. A correspond-
ing amendment 1s made in subsection (c) (1)
of section 115, tire Jukebox provision.

KXCLi SIVE RIG&lTS IN BOUND RECORDINOS

Senate bill
'1'iic Senate bill. iu section 114, limited tlia

exclusive rights of t,he owner of copyright in
a Iou»d rccordir&g to those specifled by
clauses 1 1 i, (2&,:ind (3) of section 106—
that Ln, the rights to reproduce the work in
phonorecords, to mnke derivative works, nnd
to dLSIribute phonnrecords. It expressly de-
nied the excliisive right of public per-
formance ur&drr section 108(4) to mund
I ac n i' 1 I I g5.

Hpuse b(ll
Tlie House amendments to section 114 clar-

ified the scope of tire exclusive right to make
drrivnt,ive works in relation to sound record-
ings. nnd permitted the use of copyrighted
sound recordings in thc audio portions of
educatloiinl radio and television programs
under certain conditions. The House bill also
required tire Register of Copyrights to sub-
nilt to Cor&gr~, on January 3, 1978, a report
with recommendsi,iona as to whether copy-
right protection for sound recordings should
be expauded to include performing rights.

Conjcrence substitute
The conference substitute adopts the

House arneudments of section 114.
COMPULSORY LICENSE FOR PIIONORECORDS

Senate bill
'I he Senate bill provided in section 115 for

a coinpulsory licensing system governing the
making nnd distributing of plionorecords of
copyrighted musical compositions. In gen-
eral, sub)ect to certain conditions and limi-
tations, as soon as authorized phonorecords
of a work have been publicly distributed,
nnyoue could make phonorecords and dis-
iributc them to the public'y following a
compulsory llcensiug procedure and paying
to the copyright owner a specifled royalty,
Under the Senate bill, the royalty would be
payable on each record "manufactured and
distributed," aud would amount to two nnd
one-half cents per composition, or one-half
cent pcr minute of playing time, whichever
is larger,

House b(H
In addition to certain technical clariflca-

tions and procedural amendments, tha House
bill set the royalty at two and three-fourths
cents per composition or siz-tenths of a cent
pcr minute: the royalty was made payable
on each phonorecord "made and distr1butad,"
and n phonorecord would be considered "dis-
tributed" if the compulsory licensee has "vol-
.uritarily and permanently parted with its
possession."

Con jerrnce substffute
The conference substitute adopts the

House amendments ezcept for the royalty
rate to be applied ln cases where the playing
time of a composition governs; tha rate in
such cases ls sat at one-hali cent per minute.
the rate in tha Senate bill.

NONCOMLKERCiaL SROBDCBSTINO

Senate bflf
Section 118 of the Senate bill granted to

public broadcasting a compulsory license for
the performance or display of nondramatic
musical works. pictorial, graphic, and sculp-
tural works. and nondramatic literary works.
subJcct tO the payment of reasonable roy-
alty fees to be set by the Copyright Royalty'ribunal.'I'ha Senate bill required that pub-
lic broadcasters, nt periodic intervals, flle a
notice with the Copyright Once contulning
information required by the Register Of
Copyrights, and deposit ~ statement of ac-
count nnd tha total royalty fees for Che
period covered by tha statement. Tha Ragls-

tei'ns to receive claims ta payment of roy
alty fees, and to distribute any amounu Imt
ln dispute; controversies ware to be settled
by the Tribunal, which was also charged
wii,h reviewing and, if appropr1nte, ad)ust-
ing thc royalty rates ln 1980 and at ten year
lntervnLB thereafter. Scc. 113 of the Transi-
tional nnd Supplementary provisions ~ould
start the machinery for establishment of the
initial rates immediately upon enactment of
the new law, Section 118(f) aLm contained a
provision permitting nonproflt educational
institutions to record educational television
and radio programs oif the air, for limited
use in instructional activities during n week
following the broadcast.

House bfll
The House bill subniuntinlly clianged Lhe

provisions of Bectlou 118, retnining ~ di&7cr-
cnt form of conipulsory licensing for the use
in public broadcast,lng and nondramatic
musical works and for pictorial, graphic, and
sculptural works, but not subJecting the ex-
clusive rights in nondramatic literary works
to compulsory licensing. Under the House
bill, v;ithin thirty days after appointment
of the Royalty Commission, the chairman
was to initiate proceedings to determine
"reasonable terms and rates" under the sec-
tion for a period running through 1982
Copyright owners and public broadcasting
eutities that did not reach voluntary agree-
ment were to be by the terms and rates es-
tablished by the Commission.

In establlshlng those rates arid terms, tha
Comm1ssion was to consider, among other
relevant information, proposals put forward
to it within specifled time limits. The House
bill deleted Sec. 113 of the Trnifsitronal and
Supplementary Provisions of the Act, but
provided in section 118(b)(4) that, during
the period between the effective date of the
Act and publication of the initial rates and
terms, the status quo ss to liability under
the present law would be preserved. Payment
of royalties under section 118 were to be
handled among the parties without govern-
ment intervention. The royalty review cycle
would begin ln 1982 and continua at flve-
yenr Intervals thereafter. Section 118(d) (3)
retained the provision permitting oif-the-air
taping of public broadcasts by educational
institutions, but with amendments clarify-
ing nnd tightening the provision.

Although nondramatic literary works were
not included ln the compulsory licensing
schema of section 1.18, subsection (e) pro-
vided nn exemption from tha antitrust laws
with respect to voluntary negotiations aimed
at licensing agreements for tha public broad-
casting of such works. The subsection also
required i,he Register of Copyrights, on Janu-
ary 3, 1980, to report upon the eztent to
which such voluntary agreements had been
achieved, the problems that hsd arisen, nnd
any recommendatlons for legislation that
might ba appropriate,

Conjerence substrfuta
Tha conference substitute adopts tha

House amendments.
SCOPE Or FEDERAL PREEMPTION

Senate bflt
In establishing a single Federal system of

copyright& section 301 of the Senate bill pre-
empts all equivalent rights under State law
in copyrlghtable works that hnve been lixed
in tangible form. In stating tha obverse of
Chin proposition, section 301(b) (3) preserved
rights under State law wli,h respect to activi-
ties violating rights that are riot equivalent
to any of the exclusive rights within the gen-
eral scope of copyright, "including righCB
against misappropriation not equivalent to
any of such exclusive rights, breaches of oon
tract, breaches of trust,... [etc.j." The
Senate bill speci flcally excepted from the
preemption "sound recordings fizcd prior trs
February 15, 1972."
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+PTER III—COPYRIGHT ROYALTY
TRIBUNAL

PART 304—USE OF CERTAIN COPY-
RIGHTED Y&tORKS IN CON&VECTION
IIYITH NONCOMMERCIAL BROAD-
CASTING

Terms and Rates of Royalty
Payments

AGENCY: Copyright Royalty Tribu-
nal (CRT).
ACTION: Final rule.
SUMMARY: Copyright Royalty Tri-
bunal adopts rule establishing the
terzns and rates of royalty paymentsfor the use of published nondramatic
musical works and published pictorial,
graphic, and sculptural works bypublic broadcasting entities as re-
quired by 1V UN.C. 118(b). The rulealso establishes. procedures by which
copyright owners may receive reason-
able notice of the use of their works,and for the keeping by public broad-
casting entities of records of such use.~ I D'CTIVE DATE: June 8, 19VL
FOR FUR&zeus INFORMATION
CONTACT:

Thomas C; Brennan, Chairman,
Copyright Royalty. Tribunal. 202-

7-5175..
r

...~ PLI&2tENTARY LVFORMATION:
17 UN.C. 118(b) provides that theCopyright Royalty Tribunal (CRT)shall publish a notice in the FEDERaz.
REGIsTER of the initiation of proceed-ings for the determination of reason-able terms and rates of royalty pay-ments for the use of published nondra-matic musical works and publishedpictorial, graphic and sculptural worksby public broadcasting entities. It isfurther provided that such rates andterms shall be adopted and publishedin the 'FED~ru REGzsTER not laterthan six months after the date of thenotice. The required notice was pub-lished in the FEDER&U. REGISTER. ef De-cember 8, 1977 (42 FR 62019).

1V UD.C. 118(b) also requires theCRT to adopt regulations by whichcopyright owners may. receive reason-able notice of the use of their worksand for the keeping by public broad-casting entii,ies of records of such uses.Notice of the proposed rulcmakingwas published in ihc FEDErM,r. REGISTERof Dcccmber 8, 1977 (42 FR 02019).The CRT conducted public hearingsto receive testimony on the establish-ment of rates and terms of royaltypayments, and thc regulations re-quired by 17 U.S.C. 118(b), on March
7, 8, 9, 13. 14, 15, and April 6, 1978. In
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adrtltlon to the material pre«cntcd at
t?&cse hearings, the CRT received addi-
tional «Tttten statements and docu-
mentary evidence submitted In accord-
ance with the rules of the CRT. The
CRT met in public session on May 4
and 31, and June 5 and 6 to consider
these matters. The schedule of rates
and terms ol royalty payments and
the regulations were adopted on June
6, 1978.

17 U.S.C. 803(b) requires that every
"final determination" of the CRT
shall be published in the FmzrMI. REG-
IsTER and shall state "in detail the cri-
teria that the Tribunal determined to
be applicable to the particular. pro-
ceeding. the various facts that it found
relevant to its determination in that
proceeding, and the specific reasons
for its determination."

Before adopting the schedule of
rates, the CRT carefuL'y reviewed the
legislative history of 17 U.S.C. 118.
The CRT found the congzessional
committee reports (S24 94-4V3 and
H.R. 1476) to be particularly useful.
The Senate report states that section
118 "requires the payment of copy-
right royalties reflecting the fair value
of the materials used." The House
report states that Congress did "not
intend that owners of copyrighted ma-
terial be required to subzidlze public
broadcasting."-

The CRT is required by the legisla-
tive history of section 118 to consider
the "general public interest in encour-
aging the growth and development of
public broadcasting." The record of
this proceeding contains considerable
data concerning the size and nature of
public broadcasting audiences, the
sources of public broadcasting fund-
ing, public broadcasting program prac-
tices, and the operational structure of
public broadcasting. The CRT exam-
Ined4;ach of these factors in formulat-
ing the schedule of rates. The CRT is
satisfied that the royalty payments re-
quired by the schedule will not have
any signtflcaat impact upon the ability
of noncommercial broadcasting to per-
form its functions.

The CRT has been impressed by the
nature and quality of public broad-
casting programming. Public broad-
casting affords much of the. American
public its only opportunity to watch
on television live performances. of
opera or ballet. regular presentations
of quality drama, and direct live cover-
age of important public. proceedings.
The desire of millions of Americans to
view such program Is not being ade-
quately served by commercial broad-
casting or cable television.

While asvare of the special contribu-
tion of public broadcasting to Ameri-
can life, the CRT has also been man-
dated by the Congress to consider the
public Interest in "encouragement of
musical and artistic creation." Many
authors, composers, other artists and

copyright owners have made gelzerouscontributions of talent and funds topublic broadcasting. Both. the Copy-right Act.and equity require that theynow receive reasonable compensation
for the use of their svorks by public
broadcasting.

The CRT. after study of section.118and its legislative history. has conclud-
ed that it has wide discretion In deter-
mining the structure of the rate sched-
ule. and providing for different treat-
ment of copyright o«wers or publicbroadca-ting entities on the basis ofreasonable distinctions rooted in rele-vant considerations.'he CRT has also
determined that it has the authority,which it has chosen to exercise. to es-
tablish separate schedules of rates forthe repertory of certain performingrights licensing associations.

The CRT has adopted the scheduleof rates and terms after examinationof the justification for proposed ratesand terms advanced during the pro-
ceedings of the CRT. Offers made byrepresentatives of copyright o«Trersand public broadcasting entities in aneffort to execute the voluntary agree-ments aurhorized by 17 U.S.C.118(b)(2) were excluded frorrr consider-ation. The CRT has determined thatthe consideratfon of offers made forthe purpose of obtaining voluntary
agreements could OPi142'frustrate the
in,tent of Congress, reflected in severalsections of the copyright statute (1VU.S.C. 111(d)(5)(A), 17 UN.C.
116(c)(2). and 17 U.S.C. 118(e)(l)), toencourage voluntary agreements.

Section 118(h)(3) provides that theCRT -may consider the rates for com- .

parable circumstances under volun-tary llcerse agreements negotiated."
Several voluntary license agreementshave been executed and filed in the
Copyright Office. As provided in
118(b)(2) such agreements shall be'iveneffect in lieu of any determina-
tion by the CRT if the agreements arefiled with the Copyright Office withinthirty days of execution.

The CRT has examined the volun-tary agreements which have been filedwitn the Copyright Office as to ratesand terms for performing and record-ing ri-hts in musical works. The CRTfound that generally the voluntaryagreements provided limited guidancein the disposition of the more impor-tant issues presented in this proceed-
ing; Concerning performing.rights inmusical works, the CRT.found thatthe agreement betwcezr Broadcasthfusic. Inc. (BhiI) and Public Broad-casting Service and National PublicRadio (NPR) neither in its structure.or rate of royalty payment was of as-sistance to the CRT In establishing aroyalty schedule for the repertory ofthe American Society of Composers,Authors and Publishers (ASCAP). TheBMI agreement is subject to an adjust-ment related to the ratio of perfor-1''EDERAL REGISTER, VOL 43, NO. 1'll—THURSDAY, JUNE S, 1978



mances of BMI music to total perfor-mances of copyrighted music. Thatratio Is to be applied to thc total feespaid for ml&sic and, if appropriate. anadjltstmrnt Ls Lo be mnclc In thc feespaid to BMI. It would be the equiva-lent of traveling in a circle for theCRT to now utilize thc BMI agree-ment as the basis for establishing areasonable royalty schedule for theuse of ASCAP lnusic.
The record of this proceeding indi-cates that public broadcasting andSESAC did noL reach agreement onthe amount of the payment in theirvoluntary license agreement by em-ploying the same formula for estab-lishing a reasonable payment. TheSESAC payment. however, Is of valueas a guide to the reasonableness of thepayment to be made to ASCAP underthe CRT schedule. SESAC's annualroyalty collections are esthnated to bebetween $3 nnd $4 million. comparedto 8100 million by . ASCAP. TheSESAC'ayment of slightly under$50.000 for performance rights inmusic can thus be compared Lo the es-timated total payment under thisschedule for i,he use of ASCAP reper-tory.

In the determination of reasonableroyalty payments for the performanceof ASCAP musical compositions, theCRT examined a number of formulaaThese Included an annual flat pay-ment, a fee determined on the basis ofmarket populaLlon or size of audience,formulas related to 'he usage ofmusic. and formulas geared to copy-right payments made by commercialbroadcasters. In examining possibleformulas. the CRT has consideredcopyright licensing practices by.United States coaunercinl broadcast-Ing and foreign public broadcnsLingsyste'ms.
The CRT finds that there is no oneformula that. provides the ideal soiu-»tion, especially when the determina-tion must be made within the frame-work of a statutory compulsory li-cense. Any formula that wns chosenwould be subject to certain limitationsin the absence of appropriate qualifi-cations.
At the outset of this proceeding,pub!le broadcasting recommended thatthe payment for ASCAP music be on aper comilosition basis. ASCAP Lest,ifiedthat such an approach was not. Inaccord with traditional practice forthe Iicrusing of performing rights innlusic. Public broadcasting subse-quently wilt(dr&'w iis lier compositionproposnl. Tile CRT hns determinedtlu(C n binni'rt Br('&(sc Is Lhc'ost. suit-nbir m('li(Od for licrnsing publicb co ((I('nsl ill g io pcl'fol ill Ill(L&icniworks.
'I'hr CIET hns drtormincd that npnvmrul of $ 1."50.000 prr ycnr is ar( ns(«&nl&l('oynlCS fc r for the pcr-fnr&((n&( ('y I'llS. NI'lt nlld their stn-
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Lions of ASCAp music. This paymentwns adopted on ihe basis of the entirerecord of this proceeding and the ap-plication of the statutory criteria. Theamount of i,he total payment was notdetermined by the application nf apnriiculnr formula. since the CRT hndconcluded that all formulas examinedby It suffered from Inherent limita-tions. The CRT notes. however, thatthe amount of the payment h approxi-mately what would have been pro-ducrd by the application of severalformulas explored by this agencyduring iLs deliberations.
'The CRT hns adopted this scheduleon the basis of the record made In thhproceeding. When thh matter againcomes before the CRT, Lhe CRT willhave the benefit of several years expe-rience with thh schedule. The CRTdoes not intend that the adoption ofthh schedule should preclude activeconsideration of alternative ap-proaches in a future proceeding.In addition to establishing terms andrates of royalty payments for NationalPublic Radio and its local stations. theCRT was required to establhh ratessnd terms for several hundred othernoncommercial radio stations,-the ma-.jority of which are licensed to colleges.universities or other nonprofit educa-tional institutions. The CRT 'asadop'ted separate schedules of ratesfor the static'ns licensed to colleges orother educational institutions, and forthose not affiHated either with NPR.or colleges;

The record of'hh proceeding re-flects. that BMI and SESAC havereached agreement with national rep-resentatives of colleges and universi-ties concerning the performance ofcopyrighted musical compositions bysuch institutions, including certainnoncommercial radio stations. Howev-er, no such license agreements havebeen filed in the Copyright Office, nnd"the time Period for filing some agree-ments may have expirecL IL is clearthat .Congress,sought to encouragevoluntary license agreements. There-fore, to implement this public.policyand to remove technical bars Lo Lheimplementation of such agreemcnts,the CRT provides in this Etuie thatthe rates and terms of such agree-ments shaB apply.in Beu of i,hc ratesand terms adopted by the CRT. A sim-ilar provision applies Lo any agree-mcnts between copyright owners andunaffiliated radio stations.
In cstnbihhing the schedule of ratesfor the performance of copyrirhLedmusicnI compositions by coB(ge nndthe (mnffiliatcd stations, the CRT ineffect wns required Lo cstnblfsh n rc'in-Liouship nlnong the seve rnl pc'rforrningrights socic'ties as Lo th&'niuc'f theirrepertory nnd thc usc of their music.The public broadcasting prorccdingwns not an npproprlat(l orrnsion formaking such judgments. Accordingly,

25069
the ratio resulting froln this scheduleof rates is not intended In any respectto astabllsh a precedenL for any otherrate proceeding. I'ncludlng any futureproceeding pursuant to 17 UN.C. Iig.The schedule of rates and 'Lerlrwdoes not apply to carrierwurrent sta-tfona The jurisdiction of the CRT hlimited to a -public broadcastingentity".as defined in section 387 oftitle 47. The CRT has.not been satis-fied 'that it ha's jurisdiction to estab-lish rates for cnrrler~urrent statiore.The Harry Fox Office wss author-hed by several hundred music pubiish-ers to act on behalf of such publishersin negotiations with PBS snd NPP.seekinz agreement on the licensing ofrecording ri hts to certain musicaIworks. A license agreement. was ex-ecuted and fQed. In the CopyrightOffice according to 1V U CLC. 118(b)(2).However, accoc~g to the recordbefore the CRT some 1V.OOO musicpublishers have not adhered to the li-cense agreement;
The CRT has reviewed the rates andterms of the voluntary agreement anddetermined that. subject to the jurh-dictional limitations of the CRT andthe requirements iml5osed on the CRTby the provisions'f section 118. it Pro-vides useful guidance to the CRT. TheCRT has decided that the copyrightowners of musical works which are re-corded under the statutory compul-sory license by local stations and re-gional net.works of PBS and NPR andother public . broadcastinir entitiesshall be compensated for suc!L usesand receive reasonable notice of s'uchuses,-as contemPlated by the Oro&5-sions of 1V UN.C. 118.The schedule of royalty rates in theHarry Fox agreement applies only tonational programs, but the license ex-tends to recordings for all PBS andNPR stations. The testimony by bothHarry Fox and PBS witnesses reflectsthat the royalty rate v'as determinedafter negotiations "at great length"and wns achieved as part of a generalunderstanding involving issues in addi-tion to the rate of compensation. Therecord also indicates that there wnsconsiderable bargaining over theamount of the recording fees. Withthis background. the CRT determinedthat it would be appropl'late to retainthe Harry Fox rates for recordings ofnational programs. while establishinga lower rate for aB other recordings.The CRT hns been persuaded that theroyalty rates in the EIxrry Fox agree-ment while reasonable as part of anoverall settlement were lens than couldbe justified if the rates hnd been de-termined solely on the basis of thereasonable value of the copyrightedworks recorded.

No voluntary agreements have beenc xccuted concerning the use of pictori-al. Rrnpldc nnd sculptural works bypublic broadcasting entities. In addi-
FEDERAL REGISTER VOL &&3 NO I) I —TKURSDAT JUNE S T97S
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tfon. neil,hcr past broadcasting prac-
tice nor Lhe record of this proceeding
provided much useful data for the

51 ~

- doption of a rate schedule by the
Consequently. the payment

.'nedulc adopted should not be re-
garded as a guide to future rate deter-
minations. The current fragmented
structure of the visual arts precluded
the consideration by the CRT of anyform of blanket licensing.

Public broadcasting urged that the
CRT require payment and reports of
use only for PBS and NPR programs.
They argued that local fees would be
so low as not to v;arrant the necessary
administrative machinery. The repre-
sentatives of the visual artists arguedthat the exemption of local stations
and regional networks would exclude
payments for at least, 30% of public
broadcast hours. The CRT has deter-
mined that both the. Copyright Actand equity require payments for local
and regional programs.

The Congress in enacting the Copy-
right Act has barred any review byCRT of the terms and rates of royalty
paym'ents until June 30, 1982, and anychange of the schedule adopted in this
proceeding until January 1, 1983. The
CRT believes that it would be unfairto copyright owners if the schedule
did not make some provision for
changes in the cost of living. Accord»
ingly, at one year intervals a revised'chedule of rates will become effectiveto Ieflect the rise in the cost of lhing,as determined by the Consumer Price

y
' gx.
J UD.C.(e)(2) requh.es the Registerui Copyrights to submit a report tothe Congress. on January 3, 1980 advis-

ing the Congress concerning voluntary
licensing arrangements which havebeen reached 1vlth respect to the useof nondramatic literary works bypublic broadcast stations. The reportis to present, legislative or other rec*
ommendations. if warranted.

The CRT has determined that it
. would be appropriate, and perhapsuseful to the Congress, if it also onJanuary 3. 1980 presented Lo the Con-

gress a report of iis experience withthe operation of section 118. Conse-
quently, the Final Rule provides. aftersuch proceedings as the CRT may de-
termine to conduct, that the CRTshall transmit such a report. Thereport would not include recommenda-
tlons or vievvs concerning specific ratesand rates of royalty payments sincethc Congress has determined thatsuch ma.t,(ers shall not, b» furt.hcr con-
sidered until June 30, 1982.

hXINQRITY VIEws oF CQSIM!ssIQNERs
Jhn'IES h.'4D GARcIh To SkcTION 304.3
We dfsagri e with th«opinionreached by the majoritv in promiiigaL-

Ing ii304.3. It is our belief that therecord adequa(ely supports a revenuemethod. not a flat rate. Iil our opinion
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the most Iogica.l bench mark to estab-
lish a rate for Public Broadcasting Was
to compare it to the established Induse
try praci,ice of commercial broadcast-
ing, where the revenue measure of
music has been' negotiated arm'
length transaction. The argumentsthat the revenue proposal'ould gen-
era(,e too much money for ASCAP is
without merit in face of the legislative
history. Those most affected by the
adoption of this Section are the artists
of America.

Accordingly, pursuant to 17 U.S.C.
118(b)(3), 37 CFR - Chapter III is
amended as follov;s:

By addiIig a new Part 304; to read as
follows:
Sec.
304.1 General.
3040 Definitfon . of public broadcasting

entity.
304.3 Perfoimance of ASCAP musical com-

positions by PBS and NPR and their
stations.

304.4 Performance of other musical compo-
sitions by PBS and NPR and their sta-
tions.

304,5. Performance of musical compositions
by public broadcasting entities licensed
to colleges or universities.

304,8 Performance of musical composltio'iis
by other public broadcasting entities.'04.7Recording rights. rates, and terms.

304.8 Terms and rates of royalty payments
for the use of published pictorial, graph-
ic, and sculptural works.

304.9 Unknown'opyright owiwrs.
304.10 Cost of living adjustment.
304.11 Notice of restrictions on use of re-

productions of transmissfon programs..
304.12 Amendment of certain regulations.
304.13 Issunice Of interpretative . regula-

tions.
304.14 'Report to Congress.

AIIraoRITr: 17 U.S.C. 118(b)(3).

5 304.1 General.
This Part 304 establishes terms and

rat@ of royalty pavments for certain
acti(ities using published nondramatic
Inusical works and published pictorial,
graphic, and sculptural works during a
period beginning on the effective date
of this Part and ending on December
31, 1982. Upon compliance with 1"l
UB;C. 118, and the terRIS and rates ofthis Part, a public broadcasting entity
may engage in the activities with re-
spect to such works set forth in 17
U.S.C. 118(d).

$ 3042 Definition of public broadcasting
entiiy.

As used in this Part, the term"public broadcasting entity" means.a
noncommercial educational broadcast
station as defined In section 397 oftitle 47 and any nonprofit instit.ution
or organization enfaged in the activi-
ties described in 17 U.S.C. 118(d)(2).

g 30.1.3 I'cr(ormunce of ASCAP musical

corn

poui I ious by P I IS ami Nl'IL ami
their rtut iona

(a) Public Broadcasting Service(PBS) and its stations and Nat,ional

Public RadIo (NPR) and its stationsshall.. pay the American Society of
Composers. Aui,hors. and Publishers
(ASCAP) in'ach calendar year thetotal sum of $ 1.250.000 for the per-
formance by PBS, NPR and their sta-
tions of copyrighted published nondra-
matic musical compositions in the rep-
ertory of ASCAP. However. for such
use from the effective date of thisschedule through December 31, 1978,
56 percent of the above suni shall be
paid not later than December 31, 1978.

(b) The payment required by para-
graph (a) shall.be made in two equalpayments on July 31 and December 31of each calendar year.

(c) In the event that in the future anunaffiliated or new radio station be-
comes a member of NPR, the basicrate described in paragraph (a) hereofshall be increased by the amount
ASCAP v ould have received from sa!dstation under 5304.5 and i:304.6 forthe balance of the term remaining. Inthe event a current member of NPRshould leave that membership, thebasic rate described in paragraph (a)hereof shall be decreased by theamount ASCAP v ould ha&v receivedfrom said station if they h'ad been anunaffiliated station under (i 304.5 and
g 304.6.

(d) In the. event, that a station be-
comes a member r;: ceases to be amember of'PBS, the basic rate de-
scribed in paragIaph (a) shall be in-creased or decreased by 34,000 for thebaialrce of the term.

(e)'Records of:use.'1) PBS and NPRsh'all maintain and quarterly furnishto ASCAP copies of their standard cuesheets listing the nondramatic perfor-
mances of musical compositions onPBS and 'NPR programs during thepreceding quarter (including the title,composer and author, type of use, and

mariner

of perfonnance thereof, ineach case to the extent such informa-tion is reasonably obtainable by PBSand NPR in connection therev'ith). Nosuch cue sheets need be furnished
prior to October 1. 19"l8.

(2) PBS and NPR stations shall fur-nish to ASCAP upon the. request ofASCAP a music-use report during oneweek of each calendar year. No norethan 20 percent'f the total number ofPBS staLions, and no more than 20percent of the'otal number of NPRstations shall be required to furnishsuch reports to ASCAP.in any one cal-endar year.

g 304.4 Performance of other musical
compositions by PIIS aod NPI( and
their stations.

The following schedule of rates andterms shall apply Lo itic performance
by PBS. by NPR. bv stations of PBS.and by stations of NPR, of copyright-
ed published nond ramatic musicalcompositions, other than compositions
in the reperLory of ASCAP and other
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RULES AND REGULATIONS 2507I
than such co!nposi!.Ions subjcrt to the
provisions of 17 U.S.C. 118(b)(2).

(a) Determination of royally rate.
For thc performance of suclr n work In afeature prrsi citation of PBS. $ 100..
For the perfcrinnnce ol such a work ns

background or Lhcme music in a PI!S pro-
gram, $ 25.

For the performance of suc'h a work in afeature prrsrncat!vn of NPB. $ !0,
For Lhc performance ot such a work as

background or !horne music In an NPR
prvgram, $2.50.

Fvr Lhc perlvrmnnce of such a work in a
feature preacn!,atioii of a sta!,Ion ol PBS,,
$35.

For the perlormance of, such s work as
background or theme music in a program
of a station of PBS. $ !0.

For the performance of such a work In afeature presentation of a sta!Icn of NPR,
$5.

For the performance of such a work as,background or theme music in a programof a sLation of NPR, $".

For the purposes of this scheduleseries theme music rates shall bedouble the single program'rate for theentire series.
(b) Paymenl of royalty rate. The re-

quired royalty rate shall be paid toeach cop)right ov»!er not later thanJuly 31 of each calendar year for usesduring the first six months of that cal-endar year, and not later than Ja,nu-
ary 31 for uses during the last six;months of the preceding calendar .

year. However, the payment of the ',

royalty fees for uses in 1978, subse- ~

quent to the effective date of this:,.schedule, need not be made until Jan- iuary 31, 1979.
(c) Records of u"e. PBS and NPRshall, upon the request of 'a copyrightowner of a published musical work

who believes a musical composition ofsuch osier has been performed underthe terms of this schedule, permitsuch copyright owner a reasonable op-'ortunityLo examine their standard
cue sheets listing the nondramatic per-formances of Tnusical compositions onPI3S and NPR programs. Any localPBS and NPR station that is required
by 5 304.3(e)(2) to prepare a music usereport shall, upon request of a copy-,right owner who bc.lieves a musical
composition of such owner has beenperformed under the terms of 'this
schedule, permit such copyright ownerto examine the report.
5 304~ Performance of'usical composi-

tions by public brvndrnsting entities li-
censed Co co!Ieges or anil'ersit les.

(n) Scope. This sc'ction applies to theper tormnnce of copyrighted publishednviidramatic musical compositions byno!!profit radio s!n!.ions which are li-ce!!srd to colleges. universities, or
nonprofit c dues!.ionni instilu-tI»» nnd which nrc noL affiliated with

Voluntary license agreements,Nciiwi! Iis!nnding Ihc sclicdulc of rates

and terms established by this section.
the rates and teri;!s of any license
agrccmcnts entered into by copyright
owners and colleges, universit,ies, and
other nonprofit educational inst,ii.u-
tions concerning the performance of
cooyrightcd !nus!cnl composiLions. in-
cluding prrformarccs by nonprofit
radio si,aiions, shall apply In lieu of'herates and terms of this section.

(c) Royalty rale. A public broadcast-
ing entity v:ithin Lhc scope of this sec-
tion mny perform published nondra.
matic mcisibal compositions subject tothe following schedule of royalty
rates:
For all such compositions In the repertory

ol ASCAP, $ 00 annually.
For n!I such composi!Icos In the repertory

of Broadcast Music, Inc. CBMI). $ 90 annu-
ally.

For a! I such compositions In the repertory
of SESAC. Iuc.. $20 aimuahy.

For Lhc p=rlcrmnnce of any o!.her such com-
position. $ 1.

For performances of the repertory of
ASCAP, BMI, and SESAC I'rom the ef-
fective daLe of this schedule through
December 31, 1978 a fee of 55~i0 of theabc ve ra.tes shaH be paid.

(d) Payment of, royalty .rata. The
public broadcastir'g entity shall paythe required royalty rate to ASCAP,
BMI and SESA'C not later tlzan Jnnu-
arv 31 of. each calerdar year. For per-
formances fro!n the effective date ofthis. schedule through Decembc'r 31,
1978, the required fee shaH he paid notlater than Septen!ber 1, 1978. The re-
quired fee for the performance of allother musical compositions shall be.
paid not later than the end of the cal-endar year in which the work was per-
formed.

(e) Records of use. A public broad-
casting entity subject to th!s section
shall furnish to ASCAP, BMI, and
SESAC upon request a music-use
report durirg one week of each calen-dar year. ASCAP, BMI, and SESAC
each shall not in any one calendar
year, request more than 10 sLations tofurnish such reports.
f301.8 Performance of musical composi-

tinns by other public brvn&ieaa!ing enti-
ties. 'a)

Scope. This section npplics to the
performance of copyrighted published
nondramn.tfc musical corn!iositions byradio stations not licensed I.o colleges,
universities or other noriiiroi'it educa-
tional institutions, nnd not affiliated
with NPR.

(b) Voluntary license aarcem en ls.
Notwithstanding Lhe sc hcdulc of rates
and terms established in this sc~.Lion,the rntcs and irrrcs of nny Iicriisc
agre!'ments entered fnlo by copyright
owners nnd nonprofit rnciio 8! n! Ini!8
within the scope of tiiis section con-
cerning the performnner of ro!&Vriglit-
ed musical romposicioc!'s, including
performances by noiiprolit. radio sta-

tions, shall apply In lieu of the ratesand terms of this section.
(c) Rovattv rate. A public broadcast-

ing entity within thc scope of this sec-tion may perform published nondra-matic musical compositions subject tothc following schedule of royaltyrates:
(1) For radio stations with no morethan 20 watts transmitter poweroutput:

For all such co!epos!!iona In the repertoryof ASCAP. $ 180 ann"n!iy.
Fcr all such ccmpositicns In the repertoryof BMI. 5'80 annus!Iy.
For nil such compos!Liens In the repertoryof SESAC. Inc.. $40 annually.
For the per(erma»ce of any other such com-

position. $ 1.

For performances of the repertory ofASCAP, BMI, and SFSAC from the ef-fective date of this schedule throughDecember 31, 1978, a fee of 56 percentof the above rates shall be paid.
(2) For radio stations with morethan 20 watts transmitter poweroutput:

For all such compositions In the repertoryof ASCAP, $450 annually.
For all such composicicns in the repertoryof BMI, $450 annuaIIJJ.
For all such compositions in the repertoryof SESAC, Inc., $ 100 annually.For the performance of any other such corn-position, $ 1.

For performances of the repertory ofASCAP, BMI, and SESAC from the ef-fective date of this schedule throughDecember 31, 1978, a fee of 55 percentof the above rates shall be paid.(d) Payment of royalty rate. Thepublic broadcasting entity shall paythe required royalty rate to ASCAP,BMI, and SESAC not later than Janu-ary 31 of each cn.lendar year. For per-formances from the effective date ofthis schedule through December 31,1973, the required fee shall be paid notlater than September l. 1978. The re-quired fee for the performance of allother musical compositions shall bepaid not ln,ter than the end of the cal-endar year in which the work was per-formed.
(e) Records of use. A public broad-casting entity s!ibj ct to this sectionshall furnish .to ASCAP, BMI, andSESAC upon request a music-usereport ciuring one week of each calen-dar year. A"CAP. BMI, and SESAC .each shall not in any one calendaryear request more than 10 stations tofurnish such reports.

f 301.7 Rccvrding rights, rates and terms.'n)

Scope. This section est "blishcsrates and terms for I,hc recording ofnondramatic performances ni!d dis-plays of musical!vorlcs on nnd for therndio nnd television pro rams ofpublic broadcasting cnti!,ies, whetheror»ot in syi!chronizn.!.ion or Lirncd re-lationship with thc visual or aural coi!-tent. and for the making. rcproduc-
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tfon, and distribution of copies andphonorccords of public broadcasting
programs conf Tining such recorded
g)ondramatfc performances and dfs-~)ays of musical works solely fot'he

ose of transmission by publicadcasting eni,ities, as defined in 17UN.C. 118(g). The rates and terms es-tablished in this schedule Include themaking of the reproductions describedln 17 U.S.C. 118(d)(3).
(b) Royalty rate.
(1) For uses described in subsection(a) of a musical work in a PBS distrib-uted program:

Feature
p t e )dots
T)ae)tground
Theme:

Single )program or first ser(es VdrugramOh

$50.00
15.00
25.00

25.00
10.00

(2) For such use of a musical work ina NPR produced program. For pur-poses of this schedule "NationalPublic Radio" programs includes allprograms produced in whole or fn partby NPR, or by any NPR station orother nonprofit institution or organj-zation under contract with NPR",
Feature

$10.00t t tlh & td.dd
d d h S.SS

(3) For such uses other than In aPBS distributed television program:
Pea(ure

$20.00Feature (coneer() (per m(nute) - 5.00~untf 10.00Themr.
Single )rrogram or first ser)es program 10;00'h '*h s 'dd

For such uses'ther thin fn aNPR produced ra.dio program:
Pea(ore

$5.00r t t r h h 'l.se'uOod d h * — Sde
For the purposes ol this schedule; e'concert"fea.ture shall be deemed tobe the nondramatic presents.tion'f all.or part of a svmphony, concerto, or:other series work orf~ally written forconcert or opera performance.

(5) The schedule of fees coversbroadcast, use for a period of threeyears follov,ing the fir t broadcast;Succeeding broadcast use periods willrequire the follov:ing ad(iitional pay-ment: second three-year period—50percent: each three-year perfod there«after—25 percent: provided that ah100percent, additional payment prior tothe expira,tion of the first three-yearperiod will co(er broadcast use duringall subs(qu(nt broadcast use periodswithout limitation. Such succeedinguses whfcl) are subsequent to Decem-ber 31, 1982 shall be subjrct to therates establislrrd in t his schedule.(c) Paymrrrf of royalty rates. P13S,NPR, or other public broadcas(.ingenf.ity shall pay the requir(d royaltyfees to each copyright owner not. Interthan July 31 of each calendar year for

RULES AND REGULATIONS

uses during the first sfx months ofthat calendar year, and not later thanJanuary 31 for uses during the last sfxmonths of the. preceding calendar
year.. Provided, however, That pay-ment of fees for uses in 1978, subse-
quent to the effective date of this
schedule, need not be made until Jan-
uary 31, 19'l9.

(d) Records of use. (1) Mafntenance
of cue, sheets, PBS and it stations,
NPR and its stations, or other public
broadcasting entity "hall maintain andfurnish to . copyright owners whose
musical works. are recorded pursuant
to this schedule copies of their stand-
ard cue sheets listing the recording ofthe musical works of such copyright
owners. Such cue sheets shall be fur-
nished not later than July 31 of each
calendar year for recordings duringthe first six months of the calendar
year, and not later than January 31 ofeach calendar year for recordings
during the second six months of the
preceding calendar year. No such fur-
nishing of cue sheets shall be requiredbefore January 31, 1979.

(2) Content of cue sheets. Suchpcuesheets shall include".
(I) The tiQe, composer and author tothe extent such information is reason-

ably obtainable.
(ii) The type of use and manner ofperformance thereof in. each case.
(ili) For concert music, the actual re.

corded time.period on the program,plus all'distribution and broadcast, in-
forn)atforf" avaflable .to the publicbroa'dcasting entity.

(e) Filing of use reports u)ith theCopyright Royalty Trtbunat (CRT)—
(1) Deposit of. cue sheets. PBS'nd itsstations, NPR and its stations, orother broadcasting entity shall depositwfthethe CRT copies of their standard
music cue sheets listing the recordingpursuant to this schedule of the musi-cal works of copyright owners. Suchcue sheets shall be deposited not laterthan July 31 of each calendar year for'recordings during the first six monthsof the calendar year, and not laterthan January 31 of each calendar yearfor recordings durin" the second sixmonths of the preceding calendaryear. No such deposit of cue sheet~shall be required before January 31,1979.

(2) Content of cue sheets. Such cuesheets shall Include'.
(i) The title, composer and author tothe extent such Information is reason-ably obtainable.
(Ii) Tho type of use and manner ofperformance thereof in each case.
(iii) For concert music, the actual re-corded time period on the program,plus all distribution and broadcast in-formation available to the publicbroadcast fri entity.

(l 304.8 Terms and ra(ca of rovalty pay-ments for the use of published pictori-
al, graphic, and sculp(ural works.

(a) Scope. This section esta.blishesrates. and'terms for the use of pub-lished pictorial, graphic, and sculptur-al works by publfc broadcasting enti-ties for the activitfes described in 17UD.C. 118. The rates and terms estab-lished in this schedule include themaking of the reproductions describedfn 17 U.S.C. 118(d)(3).
(b) Poyalty rate. (1) The followingschedule of. rates shall apply to theuse of works within the scope of thissection:

For such uses in a-PBS distributed program:For a featured display of a work. $ 30.For background and montage disp!ay. $ 15.For use of a work for program fdentifica(fonor for thematic use. $ 60.
For the display of an art reproduction copy-righted separately from the work of fineart from whfch the work was reproduced,frrespective of whether the reproducedwork of fine art is copyrighted so as to besubject also to payment of a display feeunder the terms of thfs schedule. S20.For such uses fn other than PBS distributedprograms:
For a featured displav of a work. $ 20.For bach.ground and montage (ffspfay. $ 10.For use of a work for program identificationor for thematic use. $40,For the dfsplay of an art reproductfon copy-righted separatel)) frow the work of fine'rt, from which the work was reproduced,irrespective of whether the reproducedwork of fine art is copyrigh(ed so as to besubject also to paymeng of a display feeunder the terms of this schedule. $ 10.

(2),"Featured:display" for purposesof this schedule means a full-screen or'subsfantially full-screen display. Anydisplay less than full-screen or sub-stantially full-screen is deemed to be a"background or. montage display".
(3) "Thematic use" is the utilizationof the work of one or more artistswhere the works constitute the centraltheme of the program or convey astory line.
(4) *'Display of an art reproductioncopyrighted separately from the workof fine art from v'hich the v;ork wasreproduced" means a transpa.rency orother reproduction of an underlyingwork of fine arts.
(c) Payment of royalty rate. PBS orother public broadcasting entity shallpay the required royalty fees to eachcopyright owner not later than July 31of each calendar year for uses duringthe first six months of that calendaryear, and not later than January 31for uses during the last six months ofthe preceding calendar year. Provi(ted,ho(eever, That payment of fees foruses in 1978, subsequent to the effec-tive date of this schedule, need not bemade un(.il January 31, 1979.

(d) Records of use. (1) PBS and itsstations or other public broadcastingentity shall maintain and furnishei(her to copyright owners. or to (,heoffices of generally recognized organi-
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Eatfons representing the copyrightowners of pictorial. Rrapl&fc, and sculp-tural works, copies of'heir standardlists containing thc 'pictorial. graphic.and sculpt,ural works displayed ontheir programs. Such notice shall in-
clude thc name of the copyright
owner, if known, the specific source
from wfifvh the work was taken, a de-
scription of the work used, the title ofIhe program on whfch the zvork zvas
used, and the date of the originalbroadcast of the program.

(2) Such listings shall be furnishednot later than July 31 of each calen-dar year for displays during the firstsix months of the calendar year, andnoi, later than January 31 of each cal-endar year for displays during thesecond six months of the precedingcalendar year. No such furnishing oflistings shall be required before Janu-ary 31, 1979.
(e) Filing u/ use reports zaith theCRT. (1) PBS and its stations or otherpublic broadcasting entity shall depos-it v:ith the CRT copies of their stand-ard lists containing the pictorial,graphic, and sculptural works dis-played on their programs. Such noticeshall include the name of the copy-right owner. if knoam, the specificsource from which the work wastaken, a description of the work used,the title of the program on which thework was used. and the date of theoriginal broadcast of the program.(2) Such listings shall be furnishednot later that July 31 of each calendaryear for displays 'during the first sixmonths of the calendar year, and notlater than January 31 of each calendaryear for displays during the second sixmonths of the . preceding calendaryear. No such furnishing of listingsshall be required before January 31,1979.

(f) Terms of use. (1) The rates of thisschedule are for unlimited broadca3tuse for a period of three years fromthe date of the first broadcast use ofthe zvork under this schedule.
(2) Pursuant to the provisions of 17U;S.C. 118(f). nothing in this scheduleshall be construed to permit, beyondthe limits of fair use as provided in 17U.S.C. 107, Lhe production of a trans-mission program drazvn to any sub-stantial extent, from a. published com-pilation of pictorial, graphic,'r sculp-tural works.

RULES AND REGULATIONS

ff 304.9 Vnknown copyright owners.
If PBS and fts stations, NPR and itsstations, or other public broadcastingentity Is not azvare of or unable to

loca,te a copyright owner 'who is enti-tled to receive a royalty paymentunder this Part they shall retain therequired fee in a segregated trust ac-count for a period of three years fromthe date of the required payment. Noclaim to such royalty fees shall bevalid after the expiration of the threeyear period. Public broadcasting enti-tfcs may establish a joint trust fundfor the purposes of this section; Publicbroadcasting entitic" shall make avail-able to the CRT, upon request, infor-mation concerning fees deposited intrust funds.

$ 304.10 Cost of living adjustment.
(a) On August 1. 19'l9 the CRT shallpublish in the Pza)zaAz. Rzczsrza anotice of the change in the cost ofliving as determined by the ConsumerPrice Index (all urban consumers, allitems) from the first Index publishedsubsequent to the effective date ofthis schedule of royalty payments tothe last Index published;.prior toAugust I, 1979. On each: August 1thereafter the CRT shall publish. anotice of the change fn the. cost ofliving during the period from. the firstIndex published subsequent to theprevious notice, to the last index pub-lished prior to August 1 of that year;(b) On the same date of. the noticespublished pursuant to paragraph (a)..the CRT shall publish in the Fznz)LmRzczsrzz a revised schedule of ratesv;hich shall adjust those royaltyamounts established in dollar amountsaccording to the change in the cost ofliving determined as provided in para-graph (a). Such royalty rates shall befixed at the nearest dollm.

(c) The adjusted schedule of ratesshall become effective thirty daysafter publication in the Fzouuu. REG-
zsTER.

lj30411 Notice of restrictions on use of
reproductions of transmission . pro-
grams.

Any public broadcastin entftywhich, pursuant to 17 U.S.C. 118. sup-plies a reproduction of a transmission
program to goverzunental bodies ornonprofit institutions shall include

25073
with each copy of the reproduction awarning notice stat.ing in substancethat the reproductions may be usedfor a period of no more than sevendays'rom the specified date of trans-mission, that the reproductions must,be destroyed by the user before or atthe end of such period. and that a fail-ure to'fully comply with these termsshall subject the body or institution tothe. remedies for infringement of copy-right.

$ 30 I.13 'mendment of certain regula-tions.
Subject to 17 U.S.C. 118. the Admfn-istrative Procedure Act and the Rulesof Procedure of the Copyright Royal-ty Tribunal. the CRT may at anv timeamend. modify or repeal regulations inthis Part adopted pursuant to 17U.S.C. 118(b)(3) by which "Copyrightowners may receive reasonable noticeof the use of their works" and "underwhich records of such use shall bekept by public broadcasting entities."

g 304.13 Issuance of interpretative regula-tions.
Subject to 17 U SN. 118, the Admin-istrative Procedure'Act and the Rulesof Procedure of the Copyright Royal-ty Tribunal, the CRT may at any time,either on its ovm motion or the motionof a person having a significant inter-est in the subject matter, issue suchinterpretative regulations as may benecessary or useful to the implementa-tion of thfs Part. Such regulationsmay not.prior. to January 1, 1983. alterthe schedule of rates and terms of roy-alty payments established by thisPart.

g 304.14 Report to Congress.
On January 3, 1980 the CRT, afterconducting such proceedings as it maydeem appropriate. shall transn:it areport to the United. States Congressmaking such recommendations con-cerning 17 U.S.C. 118 that it finds tobe in the public interest.
Effectfve date: This part becoznes ef-fecthe on June 8, 1978.
Adopted: June 6, 1978.

TH0Md(s C. BRENNhzz,
Chairman,

Copyright Royally TribunaL
IFR Doc'. 78-16158 Filed 6-7-78; 12:03 pm)
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REPORT OF THE COPYR1GHT ROYALTY TRIBUNAL

ON

"USE OF CERTAIN COPYRIGHTED WORKS IN CONNECTION WITH
NONCOMMERCIAL BROADCASTING" AS REQUIRED BY

37 CFR 304.14

Introduction

17 USC 118 establishes a copyright compulsory license
for certain uses of published nondramatic musical works
and published pictorial, graphic, and sculptural works
by noncommercial broadcasting. The section defines the
activities which may be engaged in by public broadcasting
entities, and directs the Copyright Royalty Tribunal(Tr ibunal)
at specified periods to establish rates and terms for. such
uses. The section also requires the Tribunal to establish
requirements by which copyright owners may receive notice
of the use of their works, and under which records of such
use shall be kept by public broadcasting entities. Section
118 and other relevant provisions of Title 17 became effective
October 19, 1976. In accordance with the provisions of
Section 118, the Tribunal published in the Federal Register
of June 8, 1978 (37 CFR Part 304) its schedule of rates and
terms.

The inclusion in the legislation for the general revision
of the copyright law of a compulsory license for certain
uses of copyrighted works by noncommercial broadcasting was
recommended to the Congress by the representatives. of
public broadcasting. The'justification for such a compulsory
license was concisely stated in 1975 by a spokesman for the
Public Broadcasting Service in testimony before the Subcommittee.
of the House of Rep.esentatives considering the copyright
revision legislation. This representative stated that the
license "is simply and explicitly designed to establish in
the new copyright law a workable method of determining
and paying fair compensation without prohibitive delays and
with reasonable adminj.stration, to the extent that satisfactory
arrangements cannot otherwise be negotiated between the
various copyright agencies and public broadcasting organi-
zations." It was stated that a special need for copyright
clearance assistance in public broadcasting i's due to
"several inherent characteristics not encountered in commercial
television, relating to (i) special nature of programming,
(ii) repeated use of programs, (iii) varied type of producing
organizations, and (iv) limited extent of financial resources."

1 Hearings Before the Subcommittee on Cou ts, Civil Liberties
and the Administration of Justice of House of Representatives
Committee on the Judiciary, 94th Congress, on H.R. 2223,
pp. 865,66 (1975).



The House Committee on the Judiciary at page 117 of

House Report .94-1476 in discussing the public broadcasting
compulsory license, said that the Committee is "aware that
public broadcasting may encounter problems not confronted

by commercial broadcasting enterprises, due to such factors
as the special nature of the programming, repeated use of

programs, and, of course, limited financial resources.
Thus, the Committee determined that the nature of public
broadcasting does warrant special treatment in certain areas."
The House report also stated that the "Committee does not

intend that owners of copyrighted material be required to
subsidize public broadcasting."

Section 118(e)(2) directs the Register of Copyrights

to submit a report to the Congress on January 3, 1980 con-

cerning the execution and .implementation of voluntary licensing
arrangements with respect to the use of nondramatic literary
works by public broadcasting stations. The Register is
directed to inform the Congress of any problems that may

have arisen concerning the use of such works by public
broadcasting and to make such legislative or other recommendations

as may be warranted.

The Tribunal, in appearing before Committees of the Congress

in connection with legislative oversignt and other legislative
and appropriation matters, has been requested to make recommen-

dations to the Congress in the areas of its statutory responsi-
bilities; To discharge this task in a more systematic manner

the Tribunal, in adopting its rules and regulations concerning

the use of copyrighted .works by public broadcasting, provided

in Section 304.14 that:

On January 3, 1980, the CRT, after conducting such
proceedings as it may deem appropriate, shall transmit
a report to the United States Congress making such
recommendations concerning 17 USC 118 that it finds
to be in the public interest.

The, Tribunal, in its rule, provided for the transmission
to the Congress of its public broadcasting report on January 3,

1980 rather than by including its views and recommendations

in the Annual Report required by 17 USC 808, to complement

the report of the Register in a copyright area where the Tribunal has

the principal statutory responsibility.

On November 23, 1979, the Publi Broadcasting Service (PBS)

and National Public Radio (NPR) petitioned the Tribunal to
postpone its public broadcasting report. A major argument

advanced in the petition was that the transmission of a report
to the Congress "is premature".
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Although there was some support among the members of theTribunal for certain of the arguments advanced in the petition,the petition was denied. In rejecting the request for delaythe Tribunal observed that "parties other than PBS and NFR haveasked, with respect to the report to Congress under section304.14, to express concerns on the basis of experience under the
Statutes 

" The Tribunal in this connection notes the commentsfiled by PBS on October 31, 1979 before the Copyright Office ofthe Library of Congress in the proceeding concerning the Reportby the Register of Copyrights on Voluntary Licenses for the Useof Nondramatic Literary Works by Noncommercial Broadcasters.This proceeding of the Copyright Office was principally occupiedwith consideration of a voluntary mrangemmt for the use of non-dramatic literarv works by noncommercial broadcasting that wasrecorded in the Copyright Office on August 28, 1979. The repre-sentatives of PBS, in their comments before the Copyright Office,stated that it would be appropriate to review and evaluate thesituation "after a year of'uch experience."2
In order t'o permit a longer period for reply comments, neTribunal agreed to postpone its report until January 22, 1980.
In preparing this report the Tribunal solicited writtenstatements of the views of interested persons. Comments and/orreply comments were received from: PBS, NPR, the Italian BookCorporation, Graphic Artists Guild, Broadcast Music Inc. (BMI),American .Society of Composers, Authors, and Publishers (ASCAP),Visual Artists 8 Galleries Association, SESAC, Robert R. NathanAssociates, Inc., and the American Society of Magazine Photog-.r apher s, Inc.

Performance of Nondramatic Musical Works
by Public Broadcasting

During the consideration in the Congress of the proposedpublic broadcasting compulsory license, the Congress emphasizedthe value of voluntary agreements in lieu of recourse to theprovisions of a statutory license. In implementation of that'olicy,Section 118(b)(2) provides that voluntary license agree-ments negotiated at any time between copyright owners and publicbroadcasting entities shall supersede the rates and terms estab-lished by the Tribunal.

2 In the Matter of Report by the -Register of Copyrightson Voluntary Licenses for the .Use of Nondramatic LiteraryWorks by Noncommercial Broadcasters, Statement of PublicBroadcasting Service, October 31, 1979, p. 11.
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Prior to the commencement of the Tribunal's proceedings,
PBS and NPR reached voluntary agreements with BMI and SESAC,
performing rights societies. No agreement was reached by ASCAP

and PBS/NPR. Nith regard to public broadcasting entities not
affiliated with PBS/NPR, the picture was mixed as between the
existence and absence of voluntary agreements'here had been
no systematic effort to reach agreement with unaffiliated
public broadcasting entities.

The performance of nondramatic musical works by public
broadcasting presents two general copyright issues--clearance
procedures, and the financial and administrative resources of
public broadcasting.

Licenses granted by the several musical performing rights
societies cover performing rights in all works licensed by the
societies. The record of the Tribunal reflects that ASCAP and
BMI are precluded, under the terms of antitrust consent decrees,
from refusing to license any user. The record of the Tribunal
proceedings does not reflect that SFSAC or the Italian Book Cor-
poration, a specialized performing rights society whose works may
be used by public broadcasting, has refused to license any user.

The performing rights societies, in their submissions to
the Tribunal, maintain that there are no clearance problems or

. special programming needs of public broadcasting that require
a compulsory license of musical works. Public broadcasting
responds by citing the legislative desire to assure their "un-
hindered access" to musical works, and the possible problems
of "small noncommercial stations being dragged into an arbitra-.
tion at one point or the Federal Court in New York City at an-
other point, all at a tremendous waste of time, effort, and
money."

On the basis of its experience with Section 118, the Tri-
bunal cannot advise the Congress that these concerns of public
broadcasting are well founded. The official record, including
both congressional and Tribunal proceedings, suggest that the
programming needs of public broadcasting for performing rights
in musical works can be fully met by blanket licensing arrange-
ments with the performing rights societies. The Tribunal, in
its public broadcasting proceeding, determined "that a blanket
license is the most suitable method for licensing public broad-
casting to perform musical works."

3 Federal Register, Vol. 03, No. 111, p. 25069
(June 8, 1978).
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The argument by public broadcasting that their clearance
needs cannot be met within the limitations of their administra-
tive and financial resources without a statutory license cannot
be sustained on the evidence since the passage of Section 118.
Thousands of enterprises, many of which are not represented by
any national assoc ation in copyright licensing matters, have
with little difficulty or burden, reached blanket licensing
agreements with musical performing rights societies.

It has been suggested that even if PBS and NPR may be able
to reasonably meet t'heir musical programming needs through the
traditional operation of the copyright system and the safeguards
provided by the consent decrees, independent noncommercial
broadcasting stations still require the protection deemed to be
afforded by Section 118. The proceedings before the Tribunal do
riot supply support for this statement. No radio stations other
'than those affiliated with NPR, or licensed to educational in-
stitutions, participated in the Tribunal's proceedings. Since
the Tribunal was bound by the rigid procedural requirements of
Section 118 and the Administrative Procedure Act, it was unable
to adopt a schedule that was fine tuned to the varied circum-
stances of public b. oadcasting stations not affiliated with NPR.

'Subsequent to the publication of the Tribunal's rates and terms,
certain independent noncommerical radio stations discussed their
particular needs informally with the Tribunal. The only re-
course available to these stations, whose needs were not fully
explored because of the expense and burden of participating in
a Nashington-based rule proceeding, was to explore the feasibil-
ity of individual voluntary licensing agreements with the several
performing rights societies.

The Tribunal finds that there is no necessity for a com-
pulsory license for the performance by public broadcasting of
nondramatic musical works and that the existing statutory
structure involves expenses and other burdens that can be obvi-
ated by reliance on the customary functioning of the copyright
system without interfering with the programming ac.ivities of
public broadcasting stations. The Tribunal has not discovered
any "special programming," "repeated use," or "varied type of
producing organizations" clearance problems that require special
procedures for the licensing of nondramatic musical works. If
the programming needs of public broadcasting for the use of non-
dramatic literary works are being reasonably met by voluntary
clearance arrangements, despite the large numbe of individual
copyright owners, the Tribunal finds it difficult to understand
why a compulsory license is necessary for performing rights in
mus ica 1 works .
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Public Broadcasting Recording Rights
Section 118 .and th public broadcasting rates and termsadopted by the Tribunal apply to the recording of nondramaticperformances and displays of musical works on and for the radioand television programs of public broadcasting entities.
At the commencement of the Tribunal's proceedings, theTribunal was informed of a voluntary agreement reached by PBS/NPRwith the Harry Fox Agency, a licensing agency for recordingrights of a number of music publisher copyright owners. However,a number of music publishers, at the time of the Tribunal's pro-ceedings, had not entered into the Harry Fox/PBS/NPR agreement.In addition, the vo1untary agreement reached by PBS/NPR and SESACcovered recording as well as performing rights.
The Tribunal proceedings reflect that the terms of the re-cording rights voluntary agreements include certain provisionswhich the Tribunal has concluded could not be incorporated intne Tribunal's schedule of rates and terms because of lack ofjurisdiction. These provisions include arrangements wherebycopyright payments are made only on the basis of nationally dis-tributed or produced programs and authorize certain limitedrights outside the United States. To the extent that these pro-visions a e beneficial to public broadcasting entities, they willpresumably seek voluntary agreements which incorporate them.
While the standard agre ment reached between PBS/NPR andthe Harry Fox Agency does not apply to all music publishers, theTribunal has no basis for finding that necessary, and customar'yrecording rights cannot be obtained f om such publishers withoutadministrative or financial burdens. Through long establishedrelationships, a mechanism exists whereby music publisher copy-right owners can be readily located and recording licensessecured through the Harry Fox Agency..

Use of Published Pictorial, Graphic, and Sculptural
Nor ks by Noncommer cial Br oadcasting

The situation concerning the use of published pictorial,graphic, and sculptural works by public broadcasting must'eclearly distinguished from 'performing and recording rights forthe use of musical works. No central clearance mechanism forthe use of such visual works existed at the time of the con-gressional deliberations on Section 118, nor has any such mech-anism developed in the intervening period. Moreover, forreasons discussed hereafter, it is reasonably clear that itcannot be anticipated that any such mechanism will be establishedin the foreseeable future.



PBS ) in urging Congress to adopt a compu1 sory 1 icense
said with .regard to visual works that "Photographs and pictures
are of prime importance in public television production, local
perhaps even more than national, and under H.R. 2223 may well
become virtually impossible to clear because of the tremendousdifficulties in ascertaining, reaching and obtaining permission
from he television rights holders in all but a few exceptionalcases.""

The frequency of use under the compulsory license of visual
works by PBS is an important issue in the examination of Section
118. This subject. has been analyzed in comments submitted to
the Tribunal. While the comments of the representatives of thecreators or copyright owners of visual works and those of PBSdiffer widely as to the conclusions to be drawn, there is general
agreement as to the underlying data. According to the analysis
of the visual artists, for the periods of June 8 — December 31,
1978 and January 1 — June 30, 1979, under the Tribunal's report-
ing requirement (a subject separately discussed), only 19 of the
270 member stations of PBS submitted cue sheets or listings ofvisual uses. In addition to the 19. stations (not identical for
each period), 22 stations indicated that no use had been made ofthe compulsory license for visual works. During this period ofslightly over one year, for PBS and non PBS programs, the totalfees paid to copyright owners were 91,575. 75. In addition, the
sum of 81,180 has been placed in trust for unknown copyright
owners. Thus, the total allocated payments were 82,755.75. Itis stated by spokesmen for the visual artists that the cue
sheets account "for only 1.7 percent of original broadcast hoursdistributed by PBS." PBS, in its reply comments to the Tribunal,did not challenge the accuracy of these figures, but reacheddifferent conclusions from the data than those advanced by thevisual artists spokesmen.

The visual artists representatives, on the basis of their
examination of the cue sheets, generally conclude either:

(1).. so little use is being made of the compulsory licensethat it is unnecessary and should be repealed, or
(2) if the compulsory license is of significant benefitto PBS, there has then been widespread noncompliance

with the payment and reporting requirements, causingsignificant injury to visual artists, and consequently
118 should be repealed.

Hearings .Before the Subcommittee on Courts, CivilLiberties and the Administration of Justice of the Houseof Representatives Committee on the Judiciary, 94th Con-gress, on H.R. 2223, p. 869 (1975).



They make reference, as was extensively explored during theTribunal's public broadcasting rate proceeding, to the interestof public broadcasting in securing ancillary and other rightsgreater than those conferred by Section 118.
PBS responds that the'isual rights of 118 have been ofsignificant benefit to public broadcast'ing. They assert thatvisual uses are not being significantly reported on cue sheets be-cause "many uses are either public domain uses, fair uses, exemptuses, uses pursuant to voluntary licenses, etc." It is alsomaintained that "a great many of the works now used were createdprior to June 8, 1978; and are in the public domain. In thefuture, virtually all visual works used will be in copyright andthus usable only under Section 118."
On the basis of the exper ience to date, the Tribunal mustconclude that the limited use made of t'e compulsory license forvisual works cannot justify interference with the traditionaloperation of the copyright system, the freedom of the marketplace, and the artistic freedom of the creators of visual works.The Tribunal notes the significant statement of a special PBS.counsel that "From what we understand from many of our stations,'uch as MN-T, they are at this point obtaining direct licensesto utilize the works involved rather than availing themselvesof Section 118. This would be particularly understandable whererights to use the original photographic print, for example, areinvolved or where ancillary rights which are not included inSection 118 are needed."

PBS states that in future years there may be greater useof Section 118 because, in their view, a larger number of visualworks will be subject to copyright protection. Everyone isentitled to .speculate about the future, but the Tribunal currentlyhas no basis for concluding that the utilization of Section 118wil increase significantly. As has been previously noted withregard to both performing and recording rights in musical works,the trend is clearly toward direct licensing.
Reporting requirements

Section 118(b)(3) provides that "the Copyright RoyaltyTribunal shall also establish requirements by which copyrightowners may receive reasonable notice of the use of their worksunder this section, and under which records of such uses shallbe kept by public broadcasting entities." The Tribunal is con-vinced that public broadcasting, which sought and obtained thecompulsory license, has a major responsibility to implementefficiently the payment and reporting requirements.

5 Letter of Carol F. Smikin to Tad Crawford, counsel forthe Graphic Artists Guild, December 14, 1979.
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During the public broadcasting proceedings, the represen-tatives of public broadcasting argued that the Tribunal shouldonly require the payment and reporting of national program uses.It was argued that such a procedure was followed in the volunta yagreement reached between PBS/NPR and the Harry Fox Agency.
Specific payment and reporting requirements have been estab-lished in the Tribunal's regulation. In adopting these rates andterms, the Tribunal did not accept public broadcasting's positionsconcerning the treatment of non-national programming, and requiredpayment and reporting for local programming uses. Public broad-casting continues to maintain that "the maintenance of such recordsis overly burdensome in relation to the small fees generated andthat the necessity of keeping such records may indeed be an im-pediment to the use of the copyrighted works involved."
The Tribunal cannot accept these arguments. The statute andthe legislative history is clear -- Congress intended that copy-right owners were to be paid and to be informed for all uses oftheir works, not paid and informed for certain uses; Voluntaryarrangements may incorporate mutually beneficial alternatives, butthe Tribunal cannot waive rights granted by statute to copyrightowners. This is particularly significant with respect to visualworks where both the congressional and Tribunal proceedingsemphasized the importance of local programming uses of visualworks.

The. Tribunal has requested interested parties to comment on"the necessity for, adequacy of, and compliance with the report-ing requirements of the Tribunal." Certain comments by copyright:owners suggest inadequate reporting compliance by public broad-casting. These allegations are disputed by PBS/NPR.

The Tribunal will monitor compliance with the reportingrequirements of the Act and its regulations. We have been re-quested in the comments to consider several changes in the re-porting regulations. However, it has also been noted that certainof the"proposed changes may exceed the jurisdiction of the Tri-bunal. In connection with its ongoing review, the'ribunal maysubsequently consider those suggestions coming within its juris-diction. Any such activity will be conducted as a Tribunalrulemaking proceeding.

Conclusion
It is. for the Congress, not the Tribunal, to determinepublic policy. The public broadcasting compulsory license maypresent policy considerations in areas beyond the special compe-tence of the. Tribunal. However, the Tribunal has been given abroad mandate by the Congress. In the words of the House Report94-1476, its task is "to consider both the general public interestin encouraging the growth and development of public broadcasting,and the 'promotion of science and the useful arts'hrough the



10

encouragement of musical and artistic creation." On the basis ofits review of the experience with Section 118, t'e Tribunal con-cludes that the compulsory license is not necessary for theefficient operation of public broadcasting and thus constitutesan inappropriate interference with the traditional functioning ofthe copyright system and the artistic and economic freedom of thosecreators whose works are subject to its provisions.
The copyright system can advance the constitutional objectivesonly if the exclusive rights of authors and copyright proprietorsare preserved. Reasonable exceptions to these exclusive'ightsare justified when necessary to promote puhlic policy. The Tri-bunal believes that those engaged in communications should beparticularly sensitive toward the intervention of the FederalGovernment in the absence of compelling need.
The Register of Copyrights advised the Congress in 1975 thatthe proposed public broadcasting compulsory license was not "justi-fied or necessary." The Tribunal believes that the experience ofthe intervening years confirms the correctness of the Register'sposition. It is therefore the recommendation of the Tribunal thatthe Congress reconsider the public broadcasting compulsory licenseat an appropriate time.

Letter of Register of Copyrights'to Senator John L.
. McClellan, January 31, 197.5.
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Product Safety Commission after the date of the enactment of thisAct; and the amendments made by sections 1202, 1203, and 1206 ofthis subtitle shall apply with respect to regulations under theConsumer Product Safety Act, the Federal Hazardous SubstancesAct, and the Flammable Fabrics Act for which notices of proposedrulemaking are issued after August 14, 1981.

Subtitle B-Communications
CHAPTER 1—PUBLIC 'BROADCASTING

SHORT TITLE

15 USC 2051
note.
15 USC 1261
note.
15 USC 1191
note.

Public
Broadcasting
Amendments
Act of 1981.

AUTHORIZATION OF APPROPRIATIONS FOR PUBLIC TELECOMMUNICATIONSFACILITI

S . 1222. Section 391 of the Commun ations Act of 1934 (47 U.S.C.391) i mended by inserting after "1981, the following: "$20,000,000for fis'ear 1982, $15,000,000 for fiscal ar 1983, and $12,000,000for fis ear 1984,".

SEC. 1221. This chapter may be cited as the "Public Broadcasting 47 USC 609 note.Amendments Act of 1981".
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GRANTS FOR CONSTRUCTION AND NNING
SEc. 1223. Section 392(aX4) of the Commu ations Act of 1934(47 U.S.C. 392 X4)) is amended by striking out " ly" and insertingin lieu thereof rimarily", and by inserting befor the semicolon atthe end thereof e following: ", and that the u of such publictelecommunicatio facilities for purposes other than e provision ofpublic telecommuni tions services will not interfere 'th the provi-sion of such public te ommunications services as r ired in thispart".

(b) Section 392(gX2) of Communications Act of 193 47 U.S.C.92(g)(2)) is amended—
(1) by striking out "onl 'nd inserting in lieu thereo rimar-ily"; and
(2) by striking out "(unles 'nd all that follows throu "doo)" and inserting in lieu the of the following: "(or the ofch public telecommunicatio facilities for purposes o ert n the provision of public tele mmunications services intfer with the provision of suc public telecommunicatioserv es as required in this part)".

CLARATION OF POLICY REGARDI CORPORATION
SEc. 1224. ction 396(aX5) of the Commun tions Act of 1934 (47U.S.C. 396(a)(5 is amended by striking out "a ", and by insertingbefore the semi ion at the end thereof the foll ing: ", and whichwill constitute a urce of alternative telecomm ications servicesfor all the citizens he Nation".
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BOARD F DIRECTORS OF CORPORATION
SEc. 1225. (aXl) Sectio 96(c) of the Communications t of 1934(47 U.S.C. 396(c)) is amende read as follows:

95 S T. 725
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subdivision of a State, or a public agen 'fter "public broadcaststation".
(8) Section 396(kX9XE) of the Com ications Act of 1934 (47 U.S.C.

396(kX9XE)) is amended by inserti (other than any station which is
owned and operated by a State, olitical or special purpose subdivi-
sion of a State, or a public ag y)" after "public broadcast station".

R ORDS AND AUDIT

SEc. 1228. (a) Sectio 6(1X1XA) of the Communications Act of 1 4
(47 U.S.C, 396(1X1X is amended by inserting ", except that chrequirement shall ot preclude shared auditing arrangem be-
tween any publi lecommunications entity and its licen where
such licensee is public or private institution" after "Uni States".

(b) Section (1X8XB) of the Communications Act of 1 {47 U.S.C.
896g)(3XB)) 'mended—

(1) 'lause (ii) thereof, by striking out " annual" and
inse mg in lieu thereof "a biannual"; and

in clause (iii) thereof, by striking "annually" and
erting in lieu thereof "biannually".

ITORIALIZING AND SUPPORT OF POLITICA ANDIDATES PROHIBITED

SEc. 1229. Section 899 of the Commun'ions Act of 1984 (47 U.S.C.
899) is amended to read as follows:

47 USC 396.

EDITORIALIZING AND SUPPORT OF TICAL CANDIDATES PROHIBITED

"SEc. 899, No noncommerci educational broadcasting station
which receives a grant from t Corporation under subpart C of thispart may engage in editor'ng. No noncommercial educational
broadcasting station may port or oppose any candidate for politi-
cal office.".

USE OF BUSINESS OR INSTITUTIONAL LOGOGRAMS

SEc. 1280. Subpart D of part IV of title III of the Communications
Act of 1934 (47 U.S,C. 397) is amended by adding at the end thereofthe following new section:

"Business or
institutional
logogram."
47 USC 399A.

USE OF BUSINESS OR INSTITUTIONAL LOGOGRAMS

"SEc. 899A; (a) For purposes of this section, the term 'business or
institutional logogram means any aural or visual letters or words, or
any symbol or sign, which is used for the exclusive purpose of
identifying any corporation, company, or other organization, and
which is not used for the purpose of promoting the products, services,
or facilities of such corporation, company, or other organization.

"(b) Each public television station and each public radio station
shall be authorized to broadcast announcements which include the
use of any business or institutional logogram and which include a
reference to the location of the corporation, company, or other
organization involved, except that such announcements may not
interrupt regular programming.

"(c) The provisions of this section shall not be construed to limit the
authority of the Commission to prescribe regulations relating to the
manner in which logograms may be used to identify corporations,
companies, or other organizations.".

95 STAT. 730
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OFFERING OF CERTAIN SERVICES, FACILITIES& OR PRODUCTS BY PUBLIC
BROADCAST STATIONS

SEC. 1231. Subpart D of part IV of title III of the Communications
Act of 1984, as amended in section 1230, is further amended by adding
at the end thereof the following new section:

OFFERING OF CERTAIN SERVICES& FACILITIES& OR PRODUCTS BY PUBLIC
BROADCAST STATIONS

"SEO. 899B. (a) For purposes of this section, the term 'advertise- "Advertisement."ment'eans any message or other programming material which is
broadcast or otherwise transmitted in exchange for any remunera-
tion, and which is intended—

"(1) to promote any service, facility, or product offered by any
person who is engaged in such offering for profit;

"(2) to express the views of any person with respect to anymatter ofpublic importance or interest; or
"(8) to support or oppose any candidate for political office.

"(bX1) Except as provided in paragraph (2), each public broadcast
station shall be authorized to 'engage in the offering of services,
facilities, or products in exchange for remuneration.

"(2) No public broadcast station may make its facilities available to
any person for the broadcasting ofany advertisement.

"(c) Any public broadcast station which engages in any offering
specified in subsection (bX1) may not use any funds distributed by the
Corporation under section 396(k) to defray any costs associated with 47 Usc 396.
such offering. Any such offering by a public broadcast station shall
not interfere with the provision of public telecommunications serv-
ices by such station.

"(d) Each public broadcast station which engages in the activity
specified in subsection (bX1) shall, in consultation with the Corpora-
tion, develop an accounting system which is designed to identify anyamounts received as remuneration for, or costs related to, such
activities under this section, and to account for such amounts
separately from any other amounts received by such station from anysource.".

STUDY ON ALTERNATIVE FINANCING FOR PUBLIC TELECOMMUNICATIONS

SEc. 1232. (aX1) A study shall be conducted in accordance with the 47 USC 396 note.
provisions of this section regarding options which may be available to
public telecommunications entities, the Public Broadcasting Service,and National Public Radio with respect to'the development of sourcesof revenue in addition to the sources of revenue available to suchentities and organizations on the date of the enactment of this Act.Such study shall be completed not later than July 1, 1982, and a Isepo&t to
report shall be submitted to the Congress in accordance with subsec-tion (i).

(2) The study required in paragraph (1) shall seek to identify
ding options which also will ensure that public telecommunica-tions as a source of alternative and diverse programming will be

aintpined and enhanced, and that public telecommunications serv-
ices will continue to expand and be available to increasing numbers«citizens throughout the Nation.

(8) The study required in paragraph (1), in examining fundingalternatives, also shall seek to determine appropriate means forensuring that the use of such funding alternatives does not interfere
U e cong. & Adm.News '81 — 19 95 $7A7 73 )
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Temporary
Commission on
Alternative
Financing for
Public
Telecommuni-
cations.

Definitions.

with the content and quality of programming appearing on public
television and radio.

(bX1) The study required in subsection (aX1) shall be conducted by a
commission to be known as the Temporary Commission on Alterna-
tive Financing for Public Telecommunications (hereinafter in this
section referred to as the "Commission").

(2) The Commission shall consist of the Chairman of the Federal
Communications Commission (or a member of the Commission desig-
nated by the Chairman); the Assistant Secretary of Commerce for
Communications and Information (or his delegate); the heads of the
Coqeration for Public Broadcasting, National Public Radio, and the
National Association of Public Television Stations (or their dele-
gates); the Chairman and the ranking minority member of the
Committee on Commerce, Science, and Transportation of the Senate
(or any members of such committee designated by them); and the
Chairman and ranking minority member of the Committee on
Energy and Commerce of the House of Representatives (or any
members ofsuch committee designated by them).

(3) In addition to the members of the Commission specified in
paragraph (2), an officer or employee ofa public television station and
an officer or employee of a public radio station shall serve as
members of the Commission. Such members shall be selected by the
members of the Commission specified in paragraph (2). Such selection
shall be made at the first meeting conducted by the Commission.

(4) For purposes of this subsection, the terms "public television
station" and 'public radio station" have the same meaning as the
term "public broadcast station" in section 397(6) of the Communica-
tions Act of 1934 (47 U.S.C. 397(6)).

(c) The members of the Commission shall serve without compensa-
tion, but the Federal Communications Commission shall make funds
available to reimburse such members for travel expenses, including
per diem in lieu of subsistence, in the same manner as persons
employed intermittently in the Federal Government service are
allowed expenses under section 5703 of title 5, United States Code.

(d) The Chairman of the Federal Communications Commission (or
the person designated by the Chairman under subsection (bX2)) shall
serve as Chairman of the Commission.

(e) The Commission shall meet at the call of the Chairman or a
majority of the members of the Commission. Six members of the
Commission shall constitute a quorum.

(fX1) Upon request of the Commission, the Federal Communica-
tions Commission shall furnish the Commission with such personnel
and support services as may be necessary to assist the Commission in
carrying out its duties and functions under this section. The Commis-
sion shall not be required to pay or reimburse the Federal Communi-
cations Commission for such personnel and support services.

(2) The Assistant Secretary of Commerce for Communications and
Information, and the heads of the Corporation for Public Broadcast.
ing, the Public Broadcasting Service, National Public Radio, and the
National Association of Public Television Stations, each are author-
ized to furnish the Commission with such personnel and support
services as each such organization considers necessary or appropriate
to assist the Commission in carrying out its duties and functions
under this section.

(g) The Commission shall have authority to hold such hearings, sit
and act at such times and places, and take such testimony as the
Commission considers advisable. The Commission shall seek to obtain
the testimony and advice of business representatives, persons repre-

95 STAT. 732
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DEMONSTRATION PROGRAM REGARDING ADVERTISING

SEc. 1233. (a) The Temporary Commission on Alternative Financ-ing for Public Telecommunications established in section 1232 mayestablish a demonstration program in accordance with this sectionfor 'the purpose of determining the feasibility of permitting publictelevision station licensees and public radio station licensees tobroadcast advertising announcements. If the Commission decides toestablish such demonstration program, then the Commission shallestablish and carry out such demonstration program in accordancewith the provisions ofsubsection (b) through subsection (I).
(bX1XA) The Commission shall establish the demonstration pro-gram as soon as practicable after the date of the enactment of thisAct. The Commission shall permit public broadcast station licenseesto begin the broadcasting of qualifying advertising not later thanJanuary 1, 1982, except that such licensees may begin such advertis-ing before such date if the Commission completes the establi-hmentof the demonstration program before such date.
(B) Such broadcasting of qualifying advertising shall be carried outduring the 18-month period beginning January 1, 1982 (or beginningon such earlier date as may be authorized by the Commission undersubparagraph (A)), except that such broadcasting of qualifying adver-tising shall terminate not later than June 30, 1983. The demonstra-tion program shall terminate at the end of such period.
(2XA) The Corporation for Public Broadcasting, m consultationwith the Commission, shall select not more than 10 public televisionstation licensees and not more than 10 public radio station licenseesto participate in the demonstration program.
(B) Such selection shall be made from among licensees which haveexpressed to the Corporation a desire to participate in the demonstra-tion program, except that any public television station licensee orpublic radio station licensee which is represented on the Commissionunder section 1232(bX3) shall not be eligible to participate in thedemonstration program.

95 STAT. 733

47 USC 396 note.

Termination.

senting public interest groups, and other persons and organizationswhich have an interest in public broadcasting.
(h) The Commission shall be exempt from section 10(e), section

10(f), and section 14 of the Federal Advisory Committee Act (5 U.S.C.Appendix).
(i) The Commission shall submit a report to the Congress contain- Report toing the results of the study required in'subsection (aX1) not later thanJuly 1, 1982. Such report shall include an evaluation of each optionwith respect to the development of additional sources of revenue, andshall include recommendations for such legislative or other action asthe Commission considers necessary or appropriate.
(jX1) Except as provided in paragraph (2), the Commission shall Termination.terminate at the end of the 90-day period following the date of thesubmission of the report required in subsection (i).
(2) If the Commission decides to establish the demonstrationprogram specified in section 1233, then the Commission shall recon-vene after the termination of the demonstration program conductedunder section 1233 for the purpose of carrying out the functions of theCommission specified in section 1233(e). The Commission shall termi-nate at the end of the 90-day period following the date of thesubmission of the report required in section 1233(e).
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Regulations.

(C) If a licensee elects not to participate in the demonstration
program, after receiving notice of its selection from the Corporation,
then the Corporation shall select an alternate licensee.

(D) The exemption from income tax of any public broadcast station
licensee under section 501(a) of the Internal Revenue Code of 1954,
relating to exemption from taxation, shall not be affected by the
participation ofsuch licensee in the demonstration program.

(8) The Corporation shall make selections under paragraph (2), to
the extent practicable, in a manner which ensures that—

(A) a representative geographical distribution of public broad-
cast station licensees will be achieved;

(B) licensees serving audiences and markets of various sizes
will participate in the demonstration program;

{C) licensees with operating budgets of various sizes will
participate in the demonstration program;

(D) different types of licensees will participate in the demon-
stration program; and

(E) in the case of public radio station licensees, licensees with
different types of programming formats will participate in the
demonstration program.

(c) Each public television station licensee or public radio station
licensee which is selected by the Corporation for Public Broadcasting
under subsection (b) shall be authorized to broadcast qualifying
advertising in accordance with subsection (d).

(dX1){A) Except as provided in subparagraph (B), any qualifying
advertising announcement which is broadcast by any public televi-
sion station licensee or any public radio station licensee may be
broadcast only at the beginning or at the end of regular programs,
and may not interrupt regular programs.

(B) In the case of any regular prop am which is 2 or more hours in
duration, any public radio station licensee may broadcast (subject to
paragraph ( }} a qualifying advertising announcement during the
program, but only (i} during a break in the program scheduled for
station identification; or {ii) at other times which will not unduly
disrupt the program.

(2) Any qualifying advertising announcements which are broadcast
consecutively by any public television station licensee or any public
radio station licensee may not exceed 2 minutes in duration. Such
licensees may not engage in any such consecutive broadcasts of
qualifying advertising announcements more than once during any80-minute period.

(8XA) The Commission shall prescribe ~ ~)ietions which specifythe types of advertisements which may r)e nroa)icast by licensees
during the demonstration program. The Commission may authorize
licensees participating in the demonstration program to broadcast
institutional advertisements and advertisements relating to specific
products, services, or facilities. Licensees shall not be authorized or
required to broadcast any advertisement which-

(i} is intended to promote any opinion or point-of-view regard-
ing any matter of public importance or interest, any political
issue, or any matter relating to religion; or

(ii) is intended to support or oppose any candidate for political
office.

(B) The Federal Communications Commission shall have authority
to determine in disputed cases whether any advertising announce-
ment shall be considered to be qualifying advertising for purposes of
this section.

95 STAT. 734
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Definitions.

(4) The Commission shall prescribe regulations which establish
requirements relating to the sale of broadcast time for advertise-
ments during the demonstration program. Such regulations mayauthorize—

(A) the assignment of broadcast time for advertisements
through a system of random selection;

(B) the sale of broadcast time for advertisements which will be
broadcast at the beginning or at the end of particular programs,or during particular portions of the broadcast day; or

(C) any other method for the sale of broadcast time which the
Commission considers appropriate.

(5) The Commission shall have authority to prescribe regulationsunder paragraph (8) and paragraph (4) which establish differentcriteria and requirements applicable to the various licensees partici-
pating in the demonstration program, to the extent the Commission
considers the establishment of such different criteria and require-ments to be necessary to assist the Commission in preparing the
report, and making the recommendations, required in subsection (e).

(6) Any issue regarding compliance with the provisions of this
subsection shall be resolved by the Federal Communications Commis-
sion in accordance with its authority under the Communications Actof 1984 (47 U.S.C. 151 et seq.).

(eX1) The Commission, as soon as practicable after the termination
of the demonstration program under subsection (bX1XA), shall ana-
lyze the results of the demonstration program and shall submit areport to each House of the Congress regarding the demonstration
program. Such report shall be submitted not later than October 1,
1988, and shall include—

(A) an examination of whether qualifying advertising had anyinfluence or effect upon programming broadcast by the publicbroadcast station licensees involved;
(B) an analysis of the reaction of audiences to the broadcastingof such qu

'
advertising,

(C) an examination of the extent to which businesses and other
organizations engaged in the purchase of broadcast time for thebroadcast of qualifying advertising,

(D) an analysis of whether the broadcasting of qualifyingadvertising had any impact upon the underwriting of programs;and
(E) any other findings or information which the Commission

considers appropriate.
(2) Such report also shall include such recommendations for legisla-tive or other action as the Commission considers appropriate, includ-

ing a recommendation regarding whether public broadcast stationsshould be permitted to broadcast qualifying advertising on a perma-nent basis.
(0 For purposes of this section:

(1) The term "Commission" means the Temporary Commission
on Alternative Financing for Public Telecommunications estab-
lished in section 1282.

(2) The term "demonstration program" means the demonstra-tion program which the Commission is authorized to establish in
accordance with this section.

(3) The terms "public broadcast station", "public televisionstation", and "public radio station" have the same meaning asthe term "public broadcast station" in section 397(6) of the
Communications Act of 1934 (47 U.S.C. 397(6)).

95 STAT. 735
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(4) The term "qualifying advertising" means any type of
advertising specified by the Commission under subsection
(dx3XA).

TECHNICAL AMENDMENTS

SEc. 1234. (a) Section 396(g) of the Communications Act of 1934 (47
U.S.C. 396(g)) is amended by striking out paragraph (5) thereof, and
by redesignating paragraph (6) as paragraph (5).

(b) Section 897(15) of the Communications Act of 1934 (47 U.S.C.
897(15)) is amended by striking out ", Education, and Welfare" and
inserting in lieu thereof "Human Services".

CHAPTER 2—TELEVISION AND RADIO BROADCASTING

TELEVISION AND RADIO LI SE TERMS

SEc. 1. (a) Section 307(d) of the Comm ications Act of 1934 (47
U.S.C. 3 )) is amended—

(1) inserting "television" after "oper 'on of a";
(2) b triking out "three years" each p e it appears therein

and ins ing in lieu thereof "five years";
(8) by serting "(other than a radio br casting station)"

after "cl f station";
(4) by i ing after the first sentence the f the following

new senten "Each license granted for the op tion of a radio
broadcastin tion shall be for a term of not exceed seven
years.";

(5) by inserti "television" after "in the case of'irst place
it appears ther

(6) by insertin 'r a term of not to exceed seven rs in the
case of radio broa ting station licenses," after "lice es," the
first place it appe herein; and

(7) by inserting ' term of" after "and" the third ce it
appears therein.

Effect date. 'b) The amendments ma in subsection (a) shall apply to tele 'on
47US 7a«e and radio broadcasting lic es granted or renewed by the Fed I

Communications Commissi after the date of the enactment of t
Act.
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47 USC 308.

47 USC 409.

Rules.

GRANTING OF CERTAIN INITI LICENSES AND PERMITS BASED ON
SYSTEM OF DOM SELECTION

c. 1242. (a) Section 809 of th mmunications Act of 1934 (47U.. 309) is amended by adding a e end thereof the following new
sub ion:

"(i f there is more than one ap 'cant for any initial license or
constru n permit which will in e any use of the electro-
magnetic ctrum, then the Comm 'on, after determining the
qualificati of each such applicant un section 808(b), shall have
authority to ant such license or pe to a qualified applicant
through the u f a system of random sale 'on.

"(2) The dete 'tion of the Commiss under paragraph (1)
with respect to th alifications of applican or an initial license or
construction permi all be made after notic d opportunity for a
hearing, except that provisions of section 4 X2) shall not apply
in the case of any such rmination.

"(3XA) The Commissi 'all establish rules procedures to
ensure that, in the adminis tion of any system of r dom selection

95 ST . 736

ap
st;
wi
th~
ap
ex
ot

m;
re
re
as

co
li(
Eg



lNICATION Ch. 5P

5

Ch. 5 SPECIAL RADIO PROVISIONS

NOTES OF DECISIONS

li!

,I

47 5399a

bited

ation may support »

ai

1967, Pub.L. 90-129,;
1973, Pub.L. 93-84,1«.

') Stat. 685; Aug. 13,~r
5iov. 7, 1988, Pub.L,A:

ITES

which receives grant.i+" 'ndersubpart C of

ent. Pub.L. 97-35 re-"4-.t.'"
subsec. (a) into exist-."I'.+:+.'l

1d, as so restructured,
nt respecting grant un-'",:&4t
his part, and struck out,, '«4&

=h related to program
.Idcasts where issues of'.

ar "ussed.

mme. Subsec. (b)."':-'+
ded par. (5).

LX
ent. Pub,L. 93—84 des-
&rovisions as subsec. (a):&".I"&

- (b).
.,:4"I'$

.mendment by Pub.L.
. Nov. 7, 1988, see sec-

100—626, set out as a
&n 391 of this title.

C.F.R. c3 2301.1 et seq. 5

i t ical programming, see

;itical programming, see '„'1
sion Q 292 et seq., 294l

5

1 pages of this

volume"'onstitutionality

1

Constitutionality
Former provisions of this section

could not withstand challenge under
U.S.C.A. Const.Amend. 1 pursuant to as-
serted interest in preventing noncom-
mercial stations from becoming a privi-
leged outlet for the political and ide-
ological opinions of station owners and
management, even assuming that such
asserted interest was legitimate, in light
of the over- and underinclusiveness of
the ban since the same opinions may
have been aired so long as they were
communicated by a commentator or
guest appearing at the invitation of sta-
tion and since public interest in prevent-
ing stations from becoming forms for
lopsided presentation of narrow partisan
positions was already secured by variety
of other less intrusive regulatory means.

F.C.C. v. League of Women Voters of
California, Cal.1984, 104 S.Ct. 3106, 468
U.S. 364, 82 L.Ed.2d 278, appeal dis-
missed 104 S.Ct. 3574, 468 U.S. 1205, 82
L.Ed.2d 873.

Former provisions of this section and
rules promulgated thereunder by the
Commission requiring all noncommer-
cial educational radio and television sta-
tions which receive any federal funding
under authority of this chapter to make
audio recordings of all broadcasts "in
which any issue of public importance is
discussed" placed substantial burdens on
noncommercial educational broadcast-
ers and presented risk of direct govern-
mental interference in program content
and were thus unconstitutional under
U.S.C.A.Const. Amends. 1 and 5. Com-
munity-Service Broadcasting of Mid-
America, Inc. v. F.C.C., 1978, 593 F.2d
1102, 192 U.S.App.D.C. 448.

g 399a. Use of business or institutional logograms

(a) "Business or institutional logogram" defined

For purposes of this section, the term "business or institutional
logogram" means any aural or visual letters or words, or any
symbol or sign, which is used for the exclusive purpose of identify-
ing any corporation, company, or other organization, and which is
not used for the purpose of promoting the products, services, or
facilities of such corporation, company, or other organization.

(b) Permitted uses

Each public television station and each public radio station shall
be authorized to broadcast announcements which include the use of
any business or institutional logogram and which include a refer-
ence to the location of the corporation, company, or other organiza-
tion involved, except that such announcements may not interrupt
r egular programming.

(c) Authority of Commission not limited

The provisions of this section shall not be construed to limit the
authority of the Commission to prescribe regulations relating to the
manner in which logograms may be used to identify corporations,
«mpanies, or other organizations.
(June 19, 1934, c. 652, Title III, g 399A, as added Aug. 13, 1981, Pub.L.
97-35, Title XII, g 1230, 95 Stat. 730.)

47 U.S.C.A.— 18 517

II! f, I

f':c 'j

,! i,',:

(f';I",

II Il
I'I

I r&

I, IC

ASCAP fX. EO



47 $ 399a WIRE OR RADIO COMMUNICATION Ch. @t Ch. 5 ADMI

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports 97-208, see 1981 U.S.Code Corg. andi
1981 Act. Senate Report No. 97-139 Adm.News, p. 396.

and House Conference Report No.

LIBRARY REFERENCES

Administrative Law
Amateur radio services, see 47 C.F.R. g 97.1 et seq.
Aviation services, see 47 C.F.R. i] 87.1 et seq.
Public telecommunications facilities program, see 15 C.F.R. ti 2301.1 et seq.

American Digest System
Regulation of radio and television broadcasting and advertising and noncom-

mercial programming, see Telecommunications s 381 et seq., 436, 462.
Encyclopedias

Regulation of radio and television broadcasting and advertising and noncom-
mercial programming, see C.J.S. Telegraphs, Telephones, Radios, and
Television &]g 292 et seq., 294, 316 et seq.

WESTLAW ELECTRONIC RESEARCH

Telecommunications cases: 372k[add key number].
See, also, WESTLAW guide following the Explanation pages of this volume.

g 399'. Offering of certain services, facilities, or products by
public broadcast station

(a) "Advertisement" defined

For purposes of this section, the term "advertisement" means any
message or other programming material which is broadcast or
otherwise transmitted in exchange for any remuneration, and
which is intended—

(1) to promote any service, facility, or product offered by any
person who is engaged in such offering for profit;

(2) to express the views of any person with respect to any
matter of public importance or interest; or

(3) to support or oppose any candidate for political office.

(b) Offering of services, facilities, or products permitted; advertisements
prohibited

(1) Except as provided in paragraph (2}, each public broadcast
station shall be authorized to engage in the offering of services,
facilities, or products in exchange for remuneration.

(2) No public broadcast station may make its facilities available
to any person for the broadcasting of any advertisement.

(c) Use of funds from offering services, etc.

Any public broadcast station which engages in any offering speci-

fied in subsection (b)(1} of this section may not use any funds
distributed by the Corporation under section 396(k) of this title to
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defray any costs associated with such offering. Any such offering

by a public broadcast station shall not interfere with the provision

of public telecommunications services by such station.

(d) Development of accounting system

Each public broadcast station which engages in the activity speci-

fied in subsection (b)(1) of this section shall, in consultation with
the Corporation, develop an accounting system which is designed to

identify any amounts received as remuneration for, or costs related
to, such activities under this section, and to account for such
amounts separately from any other amounts received by such
station from any source.

(June 19, 1934, c. 652, Title III, g 399B, as added Aug, 13, 1981, Pub.L.
97-35, Title XII, !3 1231, 95 Stat. 731.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports 97-208, see 1981 U.S.Code Cong. and
1981 Act. Senate Report No. 97-139 Adm.News, p. 396.
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Administrative Law
Amateur radio services, see 47 C.F,R, g 97.1 et seq.
Aviation services, see 47 C.F.R. g 87,1 er seq.
Public telecommunications facilities program, see 15 C,F.R, li 2301.1 et seq.

American Digest System
Regulation of radio and television broadcasting and advertising and noncom-

mercial programming, see Telecommunications e 381 et seq., 436, 462.
Encyclopedias

Regulation of radio and television broadcasting and advertising and noncom-
mercial programming, see C.J.S. Telegraphs, Telephones, Radios, and
Television r3$ 292 er seq., 294, 316 et seq.

WESTLAW ELECTRONIC RESEARCH

Telecommunications cases: 372k[add key number].
See, also, WESTLAW guide following the Explanation pages of this volume.

SUBCHAPTER IV—PROCEDURAL AND
ADMINISTRATIVE PROVISIONS

5 401. Enforcement provisions
(a) Jurisdiction

The district courts of the United States shall have jurisdiction,
upon application of the Attorney General of the United States at the
request of the Commission, alleging a failure to comply with or a
violation of any of the provisions of this chapter by any person, to
issue a writ or writs of mandamus commanding such person to
comply with the provisions of this chapter.
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HOUSE OF REPRO'ENTATIVES REPORT
No. 97-82

PIJBI I'C BROADCASTING AMENDMENTS ACT OF 1981

MAY I!I I!INI —(.'ommitted to the Committee of the Whole House on the State of the
Union and ordered to be printed

Mr. DINGEI.I., from the Committee on Energy and Commerce,
submitted the following

REPORT
together with

MINORITY AND ADDITIONAI VIEWS

[To accompany H.R. 883H]

)Including cost estimate of the Congressional Budget Office)

The Committee on Energy and Commerce to whom was referredthe bi)) (H.R. 3238) to amend the Communications Act of 1934, toextend certain authorizations of appropriations contained in suchAct relating to public broadcasting, and for other purposes, havingconsidered the same, report favorably thereon with an amendmentand recommend that the bill as amended do pass.
The amendment is as follows:
Strike out all after the enacting clause and insert in lieu thereofthe following:

SHORT TITLE

SIR~ L This Act may be cited as the "Public Broadcasting Amendments Act of19Ãf .~---

A I&THOR!X OF APPROPRIATIONS FOR PU TELECOMMUNICATIONS CILITIFA

SEI'. 2. Section:5 the Commuiiications Act o '47 U.S.C. Nil) is . ndedbv inserting after "IBII, 'e following: "$25,000,000 for I year 1982, N0,0 00far fiscal year 1!Iii:3, and 0,000 for fiscal year 1084,".

A$ CAP EX. )]



(3) ction 39{i(kX3XB) of the Communic ions Act of 193((l7 U.S.(':())(i(kk3)(B)) isamend
(A n clause {ii) thereof, by strikln out "contained in the:innua budget es-tabli by the corporation under lause (ii" and inserting in eu thereoi"av a for distribution under clau (i)"; and
(B y s, 'king out clause (iii) and c vse (iv) thereof.

(4) Th men ents made in this subs tion shall apply to fiscal ye;i . be ningafter Sep mber 1983.
(dX1) ction 3. kX6XA) of the C munications Art oi'!)34 7 l(S('.

396{kX6X )) is amen to read as follows
"(6XA) he Corpora, in consultatio with public radio st;itiu; d with N;i-tional Pu ic Radio (or successor org ization), shall detern '

t percent:igiof funds ocated under lause (1) an subclause (ll) of pn graph 3)(A)(iii) ('r
each fiscal ear. The Corpor 'on, in cons tation with such anizatii ~. vier& sh;illconduct a annual review of e criteria nd conditions &licable t such illo&v-tions.".

(2) Sectio 396(kX6HB) of the Co unic ions Act of .LI (47 U.S.('.: )6(kx(()illa i~am"nded—
(A) b triking uut the first sen c thereof.
!8) in he second sentence there inse ng "under paragr al (.'(i(A)(ii)(l i"

after "s tions"; and
(C) in he last sentence thereof, b 'ting "under p;irngrnp (3)(A&iii~(fi"

after "ra io stations".
(3) The am dments made in this sub tio hall apply Io fiscal ye rs beginningafter Septem r 30, 1983.
(e) Section 6(kX9XA) of the Co un ations ct of'1!)34 (!7 1J.S. 3!)(J(kH!)NAv

is amended—
(1) by ii rting after "ass e that'e follow&: "(i) its advisor board meetsat regula intervals; (ii) t membe of its advis v board regula y atl&nd th(

meetings 'the advisor ard; and ii)"; and
{2) by st king out " asonably re cts" and inserti ~ in lieu th eof "are re;i-

sonably re esentat'f".
EDITO IA WG AND SUPPORT 0 POLITICAI. CANI)(DATE, Rullls El)

SEc. 8. Sectio N9 of'he Communic ions Act of I!)34 (47 1.J.. '. 39 is amendedto read as fol

Dl IALIZING AND SUPPORT POI.ITICAI, I'AN I)IDATES PROHI El)

SEc 99. N noncommercial educa nal broadcasting station whi
gra from the rporation under sub rt C of this part may engage
in o nonco ercial educational broadcasting station may support
c didate for itical office.".

'ce ives 8
e naliz-
opp e any

USE OF BUSINESS OR INSTITUTIONAL LOGOGRAMS

SEc 9- Subpart 9 of part IV of title III of the communications Act of 1934 (47
U,S~C~-ot-sec&.l ls amended by adding at the end thereof the following new sec-
tion+

- Usg oR sUSINEss OR INBTrfUTIoNAL LoGoGRAMS

"SEG. WA. (a) For purposes of this section, the term 'business or institutional log-ogranI'eans any aural or visual letters or words, or any symbol or sign, which isused fur the exc(usive purpose of indentifying any corporation, company, or other
organlzatioa, and which is not used for the purpose of promoting the products, serv-
ices, or facilities of such corporation, company, or other organization.

"{b) Each public television station and each public radio station shall be author-
ized to broadcast announcements which include the use of any business or institu-
tional logogram and which includes a reference to the location of the corporation,
company, or o4her orgaiuzation invclved, except that such announcelnents may notinterrupt regular programing.".



e)

f~f.:PERINf'F CERTAIN SEffVICES, FAnLITIFB, OR PRODUCTS BY PUBLlC BROAlX AST
STATf(&NB

SEG. 1(). Subpart D of part IV of title III of the Comr, unications Act of I!)3'. asamend'ed in section!), is further amended by adding at the end thereof the followingnew section:

OFFERING OF CERTAIN SBRVICF'I, FACILITIES, OR PRODUCTS BY PUBI IC BOADCAST
STATIONS

"SFx'. 399B. (ai For purposes of this section, the term 'advertisement'eans anymessage or other programing material which is broadcast or otherwise transmittedin exchange for any remuneration, and which is intended—"(1) to promote any service, facility, or product offered by any person who isengaged in such offering for profit;
"(2) to express the views of any person with respect to any matter of publicimportance or interest; or
"(3) to support or oppose any candidate for political oNce."(b)(lf Except as provided in paragraph (2), each public broadcast station shall beauthorized to engage in the OA''ering of services, facilities, or products in exchangefor remuneration.

"(2) No public bi oadcast station may make its facilities available to any person forthe broadcasting of any advertisement.
"(c) Any public broadcast station which engages in any offering specified in sub-section (b){l) may not use any funds distributed by the Corporation under section:&!)6{k) to defray any costs associated with such offering. Any such offering by apublic broadcast station shall not interfere with the provision of public telecommu-nications services by such station.
"(d)(1) Any remuneration received hy a public broadcast station as a result of of-ferings which are authorized in this section shall not he considered to be non-Feder-al financial support for purposes of section 896{k){7),"(2) For purposes of paragraph (I), the broadcasting of any announcement by apublic broadcast station which includes the use of any business or institutional logo-gram (as defined in section 899A{a)) shaB not be considered to be the provision of aservice for which remuneration is received."(e) Each public broadcast station which engages in the activity specified in sub-section {b){1) shall, in consultation with the Corporation, develop an accountingsystem which is designed to identify any amounts received as remuneration for, orcosts related to, such activities under this section, and to account for such amountsseparately from any other amounts received by such station from any source.".

STUDY ON ALTERNATIVE FINANCING FOR PUBf.lC TEI.KCOMMUNICATIONS

SE('. l l. (ax 1) A study shall be conducted in accordance with the provisions of thissection regarding options which may be avaiiable to public telecommunications enti-ties, the Public Broadcasting Service, and National Public Radio with respect to thedevelopment of sources of revenue in addition to the sources of revenue available tosuch entities and organizations on the date of the enactment of this Act. Such studyshall be completed not later than July 1, 1982, and a report shall be submitted tothe Congress in accordance with subsection (i),
(2) The study required in paragraph (1) shall seek to identify funding optionswhich also will ensure that public telecommunications as a source of alternativeand diverse programming wiH be maintained and enhanced, and that public tele-communications services wiB continue to expand and be available to increasingnumbers of citizens throughout the Nation.
(3) The study required in paragraph (1), in examining funding alternatives, alsoshall seek to determine appropriate means for ensuring that the use of such fundingalternatives does not interfere with the content and quality of programming appear-ing on public television and radio.
(b)(1) The study required in subsection (a)(1) shall be conducted by a commission tobe known as the Temporary Commission on Alternative Financing for Public Tele-communications (hereinafter in this section referred to as the "Commission" ).(2) The Commission shall consist of the Chai. man of the Federal CommunicationsCommission (or a member of the Commission de ignated by the Chairman); the As-sistant Secretary of Commerce lor Communications and Information (or his dele-gate); the heads of the Corporation for Piiblic Broadcasting, National Public Radio,and the National Association of Public Television Stations {or their delegates); theChairman and the ranking minority member of the Committee on Commerce, Sci-
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clice; and Transportation of the Senate &or iiiiv ii&&'11&li«rs '&&i su«ll «.'&&»»&l(I«'' &'i&'sig

noted by t'hem)'( and the Chairman and ra&&kin)( miiioiily in«»ib«r &&i lii(' &&i&i&&&ill«
oII Energy and Commerce of the House of Repr«s& ntnti «s &or;iny ni& mb& rs &&i'u«h
committee designated by them).

(8) In addition to the members of the Comniission sp««it'i«d iii )&;&r;&g&;&)&t& & "&, &i&i

oNcer or employee of a publ'ic television station;ind nn of'i'i««r oi «Dipl&&y«&&i';i
, blic radio station shall serve as members of th» ("oinmissioii. (u«i& m& nil&& & s sii;iii

selected by the members of the Commission specified in )&;».«g;«)&i& &" &. S&&& I& s:
lection shall be made at the first meeting conduct«d by (h& ('&&niniissioi&

(4) For purposes of this subsection, the terms "public I& ~ I& visi&&n ',I:&(i&&&&";«&&i
"public radio station" have the same meaning as the term "(&ui&lic h&&&:«i&;&st
tion" in section 897(6) of the Communications Ac( oi'!)84 & !7& U.S.('. 807&&!»,

(c) The members of the Commission shall serve without con&pens&&(i& i&, i&ul ii&&

Federal Communications Commission shall make funds I&vaih&bl&. to r«iniburs& ~&&& )&

members for travel expenses, including per diem in lieu of'ubsist«»««, in (h« i:«»&
manner as persons employed intermittently in the F«d«i;il (lov«& am& nt s«& vi««;&&
allowed: expenses under section 5708 of title 5, United States (. od&.

(d) The Chairman of the Federal Communications Commission &or th&. p«rso» d&.
ignated by the Chairman under subsection (b)(2)) shall s«rv&;is ('t&;iirrn;in &&i'il&
Commission,

(e) The Commission shall meet at least once each mon(h,;ind «I (hi «;ill &&i'li«
Chairman or a majority of the members of'he Commission. Six rn«mb«&s oi'h«
Commission shall constitute a quorum.

(f)(1) Upon request of the Commission, the Federal Communications ('orn&nissi&&n
sliail furnish the Commission with such personnel and support services as niay i&c

necessary to assist the Commission in carrying out its duties and {'unctions ui&d& i

this section. The Commission shall not be required to pay or reimburse lh«V«dc r;ii
Communications Commission for such personnel and support services.

(2) The Assistant Secreta.".y of Commerce for Communications and Inf'ormation,
the President of the Corporation for Public Broadcasting, the President of'he
Public Broadcasting Service, the President of National Public Radio, a&&d the Presi-
dent of the National Association of Public Television Stations each are authorized to
furnish the Commission with such personnel and support services as each such &'rg;i-
nization considers necessary or appropriate to assist the Commission in carrying ou(
its duties and functions under this section.

(g) The Commission shall have authority to hold such hearings, sit and act at such
tunes and places, and take such testimony as the Commission considers advisabi«.
The Commission shall seek to obtain the testimony and advice of business r«pr«-
sentatives, persons representing public interest groups, and other persons and org i-
nizations which have an ititerest in public broadcasting.

(h) The Commission shall be exempt from section 10(e), section 10(f), and section
14 of the Federal Advisory Comlnittee Act (5 U.S.C. Appendix).

(i) The Commission shall submit a report to the Congress containing the results of
the study required in subsection (a)(1) not later than July l, 1!)62. Such report shall
include an evaluation ef each option with respect to the development of additional
sources of revenue, and shall include recommendations for such legislative or other
action as the Commission considers necessary or appropriate.

(j) The Commission shall terminate at the end of the 90-day period following the
date of the submission of the report required in subsection (i).

TECHNICAl AMENDMENTS

See. 12. (a) Section 896(g) of the Communications Act of 1984 (47 U.S.C. 896(g)) is
amended:by striking out paragraph (:&) thereof, and by redesignating paragraph ((i)
as paragraph (5).

(6) Section 897(15) of the Comm&mications Act of 1984 (47 U.S.C. 897(1'&)) is amend-
ed by striking out ", Education, and Welfare" and inserting in lieu thereof "Human
Services".

PURPOSE OF THE LEGISLATION

The legislation serves five primary purposes:
{1) 'rovide for the efficient allocation of Fedeial funding

for pu~iic telecommunications, by means of an allocation for-
mula, at a time when Federal support of the program will be
decliriiiig;-



(2) To facilitate and encourage the efforts of public broad-casting licensees to seek and develap new sources of non-Feder-al revenue, which will be necessary fer the long term supportef the system as Federal funding is reduced;
(3) To continue at a reduced authorization level (via the Cor-poration for Public Broadcasting) long term Federal funding (5-year advance authorization) for non-commercial public tele-

communications to provide continued insulation against politi-cal interference in programming decisions;
(4) To continue at a reduced authorization level (via theCommerce Department's National Telecommunications and In-formation Administration) the public telecommunications faci)-ities program in order to further plan, constrict and expandpublic telecommunications facilities for the purpose of provid-ing public telecommunications services to as many citizens ofthe United States as possible;
(5) To enhance dialogue and cooperation between the Corpo-ration for Public Broadcasting and the public broadcast licens-ees by providing for the selection of representatives of publicradio and television stations to the CPB Board, ~nd to other-wise improve the selection process of Board members,

SUMMARY OF THE LEGISLATION

(J) Facilities program,—The Public Telecommunications Facili-ties Program, administered by the National Telecommunicationsand Information Administration, is reauthorized at the followinglevels: $25 million for fiscal year 1982; $20 million for fiscal year1983; and $15 million for fiscal year 1984. This is a reduction fromthe present $40 million authorization. The bill repeals the existingprohibition on facilities being used for any commercial purpose,provided, however, that such new uses do not interfere with theprimary mandate of recipients to provide public telecommunica-tions programs and services. In addition, the maximum Federalcontribution for facilities planning grants is reduced from 100 per-cent to 50 percent.
(9) Telecommunications Demonatration Program. (Department ofEducation). The legislation does not reauthorize this program.9) Corporation for Public Broadcasting (CPB).—The bill reauth-orizes funding for the Corporation for Public Broadcasting for fiscalyear 1984-1986 at $160 million, $145 million, and $130 million, re-spectively, compared to the present authorization of $220 million.The system of 5-year advanced authorization is thus continued.The legislation provides for the appointment to the Corporation'sBoard by the President of two representatives of public televisionstations, and two representatives of public radio stations. A newprocedure is also established for the purpose of filling vacancies tothe Board, whereby the President's appointees to the CPB Boardshould be selected from a list of qualified individuals submitted byCPB, and such a list would include any individuals submitted forconsideration by the public broadcast stations.

(4) financing of Public Broadcasting.—The legislation devises aformula for the efficient allocation of Federal funds appropriatedfor expenditure by the Corporation for Public Broadcasting. Thestatutory formulation provides for the following allocation:



(a) Not more than 5 percent of'he money;appropriated f'oiCPB will be available for the administrativ~ expenses of'heCorporation;
(b) Not less than 5 percent of appropriated f':inds is availabl~'orresearch, training, educational support, engineering, pay.ment of interest on indebtedness, satellite costs, and the pay-ment of programming royalty and copyright fees. Expendituresfor these matters or for the CPB's «dministrative expense;cannot exceed 10 percent of the funds appropriated f~r the (.'or-poration.
(c) Of the remaining sum, which will equal at least!)0 per-cent of appropriated funds, 75 percent is tn be expended f'rpublic television, and 25 percent is to be expended for publicradio.
(d) Of the funds to be allocated to public television, HO per-cent of those funds are to be paid directly to the television sta-tions in the form of unrestricted Community Service Grants(CSG's). ~;xe remaining 20 percent of the funds allocated f'rpublic television are to be expended by CPB on national televi-sion programming.
(e) Of the funds to be allocated to public radio, at least 50percent of those funds are to be paid directly to the radio sta-tions in the form of CSG's. Up to 50 percent of the remainingfunds allocated for public radio are to be expended by CPB onnational programming.
(f) Under this formula, the operating expenses -.elating to in-terconnection will be assumed by the stations.

The legislation. also provides that the United States Treasury willdistribute appropriated funds to the Corporation on an annuai,-rather than quarterly, basi".
($) Logograms, Advertisements, and SditoriaIs.—The legislationpermits public television and radio stations to broadcast logogramsidentifying the underwriters of programming, but a logogram an-nouncement may not interrupt regular programming. The bill pro-hibits public broadcast stations from broadcasting any advertise-ments. It is further provided that no noncommercial broadcast li-censee which receives Federal funds from CPS is permitted to edi-torialize.
(9 /income Producing Activities.—Public broadcast stations areexyBHtIy iu41iorized to provide services, facilities, or products incaches .,foe remuneration, provided, however, that no Federalfimps mey be.used to subsidize such activities, and that such activi-ties do sot jnterfere with the provision of public telecommunica-tions services. Stations are not allowed to broadcast advertise-meats. The legislation requires the public stations to establish anaccounting system that identifies the revenues derived from andthe costs related to the provision of such commercial services. Sta-tions are not allowed to broadcast advertisements. In addition, thebill provides for a study to be undertaken in order to identify addi-tional sources of revenue for public broadcasting.



CoMMITTEE AcTIoN

Hearings
The Committee, acting through its Subcommittee on Telecommu-nications, Consumer Protection and Finance, held 2 days of hear-ings (April 28 and 29, 1981) on H.R. 3238 and H,R. 2774. In thesehearings, the Subcommittee received testimony from representa-tives of the Federal Communications Commission (FCC), GeneralTelephone and Electronics (GTEzE), the Cargill Foundation, the Na-tional Black Media Coalition, the California Friends of PublicBroadcasting, the National Task Force for Public Broadcasting, theAFL-CIO, the American Federation for the Blind, and the Multi-cultural Television Council.
Other witnesses included the Director of the Association of Inde-pendent Video and Filmmakers, Madison Lacey of Rainbow TVWorks, the President of Hudson River Film and Video Company,the President of the National Federation of Community Broadcast-ers, the President of National Association of Public Television Sta-tions, the Vice President of National Public Radio, representativesof WGBH-TV, CPB, NTIA, and NAZB and an attorney from Dow,Lohnes and Albertson acting as a representative for various clientstations in support of an alteinative bill.
The first day of hearings (April 28, 1981) focused on two areas:the financing of public broadcasting as addressed in the legislationbefore the Committee, and the effects of the proposed legislation onthe viewers and listeners. Commissioner Abbott Washburn of theFederal Communications Commission explained the recent FCCrulemaking on fundraising policies for nonwoinmercial radio andtelevision. Commissioner Washburn encouraged deferral to theCommission's regulatory changes and suggested a need for onlybroad policy guidelines on the part of Congress. While Mr.MacEwen of GTE suggested an inclination to underwrite morepublic broadcasting programs should statutory and regulatory re-, strictions be loosened regarding the form of corporate identifica-tion, the Cargill Foundation was noi optimistic about the ability ofthe private sector to 611 the financial gapa left by diminished Fed-eral support.

All consumer and public interest group representatives were con-cerned about', what they viewed as a trend towards the commercial-ism of pubs broadcasting. Many felt the role of public broadcast-ing wouldM changed by such a transition and that underservedgroups such as minorities and the handicapped would be servedless by any orientation towards generating a broader audience.Likewise, tne increased role of major corporations in public broad-casting was cited as a possible cause of a loss in the service contem-plated in the "reation of a public broadcasting system.On Wednesday, April 29, representatives of all direct and indi-re.t recipients of public broadcasting funds gave testimony. The in-dependent producers stressed the need for the continued directionof programming monies toward the independent producer commu-nity and the earmarking of funds for this purpose. These repre-sentatives noted the peculiar role of public television as providingone of the few forums for the mass dissemination of their creativeproduct.
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All station representatives, as well as CPB, were critical of theproposed cuts in public broadcasting and encouraged, with the ex-ception of CPB, an increased commitment to local station support,.NPR and CPB supported the continued flexibility offered to theirorganizations by H.R. 3238 and 2774. All witnesses supported themaintenance of advance funding, as well as the authorizationlevels offered in H.R. 3238.

Markup
The Subcommittee on Telecommunications met on May 6, 7, and11, 1981, to mark up H.R. 3238. Mr. %irth introduced an amend-ment in the nature of a substitute for H.R, 3238.
Various amendments were offered to the subst'tute and adoptedby the Subcommittee. These amendments:

(1) Deleted provisions regarding a complaint procedure forthe enforcement of community advisory boards and open meet-ing requirements. It was the view of the Subcommittee thatthis section was unnecessary as the Act presently makes re-ceipt of Federal funds from CPB conditional upon compliancewith the open board meeting and community advisory boardrequirements of the 1978 Act.
(2) Deleted language which directed CPB to provide a train-ing program for minorities and women. This section was de-leted as unnecessary since the Corporation has already under-taken such a program. It is the view of the Committee thatthis practice should continue.
(3) Deleted specific mention of the words "minority, women,and handicapped" in the Congressional policy statement andcorporate purposes section of the Act. These words wereviewed as unnecessary because it is clearly understood that itis the intent of Congress and likewise one of the purposes ofCPB that public telecommunications services be brought to allthe American people. Thus, it is also clear that as part of ournation's citizenry the particular i'eeds of all persons, be theyminorities, women, handicapped o» otherwise, must be served.The Committee is cognizant that various groups, whether de-termined by physical, cultural, racial or regional attributeshave special needs which must be considered in determiningthe content and form of the delivery of telecommunicationsprograins and services.

(4) Increased from 75 percent to 80 percent of the percentageof television monies allocated for television station use, for dis-tribution as community service grants. This increase was de-signed to cover the cost of interconnection which the stationswill have to assume pursuant to this bill.
(5) Allows an underwriting entity to identify itself aurallyand visually with a symbol (logo), and any identifying slogan itmay desire as long as no promotion of a specific product orservice occurs. The bill allows logo use whenever no interrup-tion would occur in the programming (e.g. during stationbreaks).
(5) Deleted authority of public broadcasting stations receiv-ing funds from the Corporation for Public Broadcasting to edi-torialize.
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(7) Amended a provision regarding television and radio sta-tion representation on the CPB Board by requiring that thePresident of the United States appoint these four licensee rep-resentatives, rather than '.he stations themselves selectingthose representatives.
(8) Deleted changes in Section 896(9)(1) on corporate objec-tives and purposes which included language focusing on diver-

sity and underserved audiences in programming orientation.
This language was unnecessary because the existing Act clear-
ly emphasizes the intent of Congress that diverse programmingwith sensitivity to the diverse needs, interests and concerns ofour Nation's people, which may be underserved by commercial
broadcasting, remain central to the unique service provided bypublic broadcasting.

(9) Deleted Section 896(9)(2)(I) which underscored CPB's au-thority to enforce its statutory purpose through its grants andcontracts. As noted by the Chairman, this provision was unnec-
essary because CPB clearly already has such authority underexisting law.

On May 11, the Subcommittee, by voice vote, reported KR. 8288favorably to the full Committee. On May 14, the full Energy andCommerce Committee considered H.R. 8288, adopted two substan-tive amendmenu, and, by voice vote, and with a quorum present,ordered the bill reported favorably to the House with the usualinstructions. The Committee amendments were as follows:
(1) Amended the section establishing a Blue Ribbon AdvisoryPanel to advise the President on selections for the CPB Board.This amendment requires that the names of qualified individ-uals be submitted by the public television and radio stations, tothe Board, which in turn shall submit these names to thePresident.
(2) Amended the provision for a CPB study of alternative fi-

nancing for public braodcasting to create a "Temporary Com-mission on Alternative Financing for Public Broadcasting". Fi-nancial and staff responsibility will now rest with the FCC,rather than CPB. The Commission will consist of governmentalcommunications and national public broadcasting entity lead-ers. The study will be submitted to Congress prior to July 1,1982.

BACKGROUND AND NEED

Corporation for Public Broadcasting
The Corperation for Public Broadcasting is a private, independ-ent, nonprofit corporation, established pursuant to title IJ of thePublic Broadcasting Act of 1967 (47 U.S.C. 896-899) and under theterms of the District of Columbia Non-Profit Corporation Act.CPB operates under a bipartisan board of directors consisting of15 members. Members of the board are appointed by the President

by and with the advice and consent of the Senate for staggeredterms of 6 years. No more than a simply majority of the CPBBoard may be members of the same political party.Under the Public Broadcasting Act of 1967 the Corporation forPublic Broadcasting has four principal purposes. They are to (1)assist in the establishment and development of stations, (2) assist



in the establishment and development of one or more systems of'nterconnectionfor such stations, (8) assisi in the establishmentand development of one or more systems of public broadcasting sta-tions, (4) act so as to assure the maximum freedom of'oncommer-cial educational broadcasting systems and stations from interfer-ence with o- control of program content or other activities, and ('i)encourage diverse and excellent public telecommunications andp'ogramming which will be responsive to the needs and interestsof'heAmerican people.
Soon after it became operational (in 1'369), CPB together withpublic television licensees established the Public Broadcasting Serv-ice, an independent corporation whose principal purpose was to dis-tribute programs to public television broadcasting stations in theUnited States. A somewhat similar organization, National PublicRadio (NPR), became operational in 1971. NPR is made of CPB-qualified public radio stations.
In early 1978, a thorough reassessment of the structure of publicbroadcasting was undertaken by CPB and public broadcasting sta-tions. As a result of that reassessment in March 1978, the PublicBroadcasting Service was reconstituted as a nonprofit membershipcorporation which today represents about 168 public television li-censees which operate 290 public television stations. In 1979, aspart of a reorganization PBS restructured itself to focus on thedesign and delivery of programming. Then in early 1980, thenewest of the national station membership organizations wasformed—the National Association of Public Television Stations(NAPTS). This organization represents the interests of its memberpublic television stations before CPB, Federal agencies, and Con-

gess, and provides planning and research services for its memberstations.
Although National Public Radio has some similarities to PBS—both are membership organizations managed by the members, andboth draw from local sources for the''.r programs—there are twobasic differences: NPR produces programs, while PBS does not;PBS obtahns programming from its member stations and a varietyof producing entities which are partially funded by CPB, whileNPR is principally funded by CPB and supplements its productionby contracting with local stations and other producing agencies forprograms it will carry.

Eineneing ef the Corporation for Pubhc Broadcasting,
In direct response to the Nixon Administration's attempts to dic-tate the content of programming, beginning in 1975 Congress insti-tuted a system of Gyear advance authorizations for public broad-casting which includeB 2-year advance appropriations. It was theCommittee's hope at that time that the multiyear funding would

(1) help to minimize government scrutiny or influence on program-ming, ancl (2) enable the Corporation and local stations to under-take advance program planning .vith some assurance as the levelof Federal funding available in the foreseeable future.This biD continues the present system of multiyear authoriza-tions for the Corporation for Public Broadcasting, and endorses thepractice of advanced funding through the appropriations process.The Committee believes that the benefits of this funding practiceare clear. Rescission of monies already appropriated-
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.'::::; ye":. I9&" and fiscal year 1983, as proposed by the Adminis-
:-.:=..;.~i:. ran: directly counter to the purposes of this practice. In

Ar:::;an to insulating public broadcasting from political interfer-
:-:..~ and encouraging long-term planning, the predictability of
:::id.= better enables CPB to carry out its responsibilities under theA:t. For example, the predictability of funds enabled CPB tocommit money to the onstruction of a satellite interconnection

system which greatly enhances the diversity and flexibility of
public broadcasting.

This bill, therefore, reauthorizes the activities of CPB for tbree
years. Consistent with efforts to reduce Federal spending, however,CPB is authorized at increasingly lower levels—$160 million in
fiscal 1984; $145 million in fiscal year 1985; and $130 million infiscal year 1986. The Committee is of the opinion that becausethese reduced authorization levels do not take effect until fiscalyear 1984, the public broadcasting community has ample time toplan for the imposition of these reduced levels of Federal support.

CORPORATION FOR PUBLIC BROADCASTING AUTHORIZATION AND APPROPRIATIONS HISTORY

[In millions of dollarst

Fiscal year Authorira-
hon

Appropn-
alion Fiscal year Authorize.

tion
Appropri.

ation

110

103

121

140

160

180

200

220

87.5

103.0

107.2

120.2

152.0
ri62.0

172.0

172.0

5.0 1976

150 1977

23.0 1978

35.0

350
1980

1981
47.5 1982
62.0 1983

1969..

1970..

1971..

1972

1973..

1974..

1975..

r Inrdudes transition quarter.

The 1975 Public Broadcasting Financing Act also established theprinciple that the level of Federal support should be based on thenon-Federal income of the system. This "matching principle" isbased on the belief that the amount of non-Federal support gener-ated for a variety of services provides a measure of the effective-ness of the system in meeting audience needs. The ratio. that was
originally established. in 1975 was $2.50 of non-Federal support tobe matched with $1.00 of Federal support. Today the matchingratio is one dollar of Federal funds for $2.00 of non-Federal sup-port.
Reduced Fedeml support

The Committee recognizes that in keeping with public and Co s-gressional sentiment to reduce government spending, severe auste-.r-ity must also apply to the Federal support of public telecommuni-cations. While this authorization legislation provides for redy'dfunding of public telecommunications in FY 1984-86, the biletinues to embody a strong Federal commitment to this natusn'spublic telecommunications system,
Since it is clear that the public telecommunications communitywill no longer be able to rely on Federal funding to the extent ithas in the past, this legislation provides a framework which willenable public broadcasters to better meet the challenge of'educed



Federal support which lies ahead. The bil] accorn'plishes thi. im atwo-fold manner:
(1) by setting out for the first time a statutory allocation for-mula so that as Federal support becomes more limited, therecan be ass~rance that the reduced financial i.seurces wi11 beexpended as efficiently as possib1e, whi1e also reducing the nat-ural tensions between those various entities which ave eachseeking:heir own share of a smaller total fund;
(2) by providing public stations with the ability to increas&non-Federal support through innovative use of 1:f~eir faciliti!~and by engaging in other income-producing activities.Thus, by statutorily allocating the distribution of reduced Feder-al funding, while providing for increased opportunities for non-F d-eral support, the legislation aims to encourage the future prosper-ity of public broadcasting in this country.

The allocation furmula
In addition to the Committee's intention to more sperificallydirect Federal funds under the allocation formula to insure that asFederal financial assistance becomes more limited, it will be effi-ciently expended, the Committee was also concerned with reducingthe tensions which exist between the various entities in the publicbroadcasting community which all vie for their share of Federalfunds. The Committee is well aware of the repeated controversiesbetween these various groups that have marred the allocation offunding in the past, By instituting this allocation mechanism, theCommittee aims to avoid the wasteful and destructive conflicts thathave sapped so much energy from the system's decision-makingprocess in recent years, and hopefully to attain a much higherdegree of unity that can be channelled toward furthering thoseshared common goals and interests in diverse, alternative program-ming. Along these lines, by making provision for two representa-tives of public television and two representatives of public radio tosit on the CPB Board, it is the Committee's aim to increase thequality of dialogue and cooperation between the Corporation andthe public broadcast licensees.

In devising this allocation formula, it was the intent of this Com-mittee to maintain and enhance the viability of local public broad-cast stations; to maintain the srrong commitment to quality nation-al programming which continues to be a priority of the highestorder; and, in recognizing the future growth of public radio stationsin this country, to provide a level of funding that will enable thenation's public radio system to continue its high level of excellence.Essentially, the Committee imposed legislatively the existing al-location practice. However, since the legislation provides that thefull cost of interconnetion expenses (which the stations only pa:tlyassume at the present time) mill be borne by the stations, the sta-tions'hare of the money allocated for public television was in-creased to 80 percent. The 80 percent allocation more than coversthese interconnection expenses, and does not take into account thesubstantial revenues which the stations should be able to receivefrom commercial use of the interconnection system when it is notbeing used for public telecommunications purposes.As to public radio, the share of Federal funds allocated to it=forboth direct station grants and national programming—will in-



cr+aae under the biH's formulation to 25& percent of total broadcasteX~i4txres, as compared to its FY 1381 allocation of 21 percent.
Vobis not only reflects the same factor that was recognized with re-
spect to television stations assuming the costs of interconnection,
b@4 in atkgtion that public radio is undergoing what some have~Ined a 'birth control" problem—large growth in the number ofe~Hoas. Bering a period of austerity an increased share of revenue
is necessary to insure an adequate level of public service. More-
over, it is the intent of the Committee to expand the reach of
pubhc radio. At the present time around 65 percent of the popula-tiee have access to pubhc radio, whereas about 90 percent of theace~try's peyiIlation can view public television.

'i"his b.giakadon reaffirms the strong support of Congress for qual-
ity aationa) programming on which a significant share of CPB
feeclkmg shen b expended in the future. However, in recognizingthat it w93 necessary for an increased share of the funding to be
@asseS on directly to the stations, it was determined that additional
revenue could be generated by CPB, principally for expenditure on
national pregramming, if the United States Treasury was to make

yment to the Corporation of all, appropriated funds on an annual
aII8, rat'her than the present practice of making quarterly distri-

be4iens. The Treasury is thus directed to make payment to CPB ofall apytopriated funds for the fiscal year at the outset of that year.8I " ving these additional funds available to it at the beginningof~ fiscal year, the Corporation will be able to generate addition-
al interest income estimated to be betweeii .5 and 2 million dollarsa year. The Committee directs CPB to primarily expend the addi-
ti'anal revenue earned under this provision for national program-
iiueg, Pre*or to the enactment of "Public Telecommunications Fi-
naneimg Aet of 1978," disbursements from the Treasury to CPB
mern made on an annual basis. This legislation thus reinstitutestket previous practice but with the directive to CPB that it distrib-
eke Eueding to aIl recipients in a timely fashion. The Committeenotes t4et annual disbursement is a common form of Federal ex-
yenNtme. It is used in payments to the Postal Service, and stateand keel edification assistance, among others.

em@eg activities
Rn ~ to encourage and promote the generation of new sup-

ger4 Co ic broadcasting, the Committee fully recognized the
meeS te Caekkate income-producing activities on the part of publict Ieenaees.

exiginally had provided for a study of alternative
seeress oE'fieaacing to be undertaken by the Corporation for PublicSeesih~ag. However, because of the extreme importance of alter-
na@ee sources of financing to the long-term health of public tele-
oseNneeications, the Committee adopted an amendment strength-
elIIIN Qte saareh for alternative financing.

RSe amsn@eaent creates a Temporary Commission charged withI shyly of alternative 6nancing sources and reportmg

~ ~

~to Congress. The Commission would be chaired
of the FCC. Additional members would be theen and raiiking minority Members of the Senate and HouseCoeeneeee Gunmittees (or their designees from among other Mem-bers ef Chose Committees), the heads of the principally affected sec-



The Committee agrees with the Administration that reduced gov-
ernment spending is necessary if the nation is to regain control of
its economy. The fact remains, however, as stated previously, that
there are significant numbers of American citizens who are un-
served by public broadcasting even though their tax dollars are
used to support it. For this reason the Committee finds that the
goals of the Act have not been met, especially with regards to
public radio, and that the facilities program should continue.

The Committee recognizes, however, that the facilities program
cannot be exempted from Federal spending cuts. Consequently, the
Committee has set increasingly lower authorization levels—$25
million for fiscal year 1982, $20 million for fiscal year 1983, and $ 15
million for fiscal year 1984. (Authorization levels for fiscal years
1979, '980, and 1981 were set at $40 million.) In order to stretch
the diminished funds in the facilities program, the legislation also
reduces from 100 percent to 50 percent the maximum planning
grant which could be funded by the facilities program. Finally, to
increase non-Federal income of the facilities and, consequently, to
lessen the need for I ederal subsidization, the legislation permits
recipients of program monies to use their facilities for income-pro-
ducing purposes, as long as these new uses do not interfere with
the continuing and primary mandate of the facilities to provide
public telecommunications programs and services.

SEcTIoN-BY-SEcTIQN ANALYsis

(All references are to the Communications Act of 1934}

Section 1. SHoRT TITLE. "The Public Telecommunications Act of
1981."

SUBPART A—ASSISTANCE FOR PUBLIC TELECOMMUNICATIONS FACILITI

ection 9 amends Section 391 to provide uthorizations of ro-
pri ons for the Public Telecommunicati Facilities ograrn
{ administered by the National Teleco unica ' and In-
forma Administration (NTIA} within the ent of Com-
merce, 25,000,000 for fiscal year, 1982; $2,000 foz'iscal
year 1983; d $15,000,000 for fiscal year 19 . facilities pro-
gram serves essential purpose of hei 'o bri public tele-
communication ervices to all the Am an people. vertheless,
10 percent of cit are beyond th ach of public tel ion sig-
nals; and 35 percen yond the r of public radio. The mmit-
tee reiterates that e sion ervice remains the prima func-
tion of the facilities pro consistent with the objectives b c-
tion 390.

Section 8(a) amend cti 392(a}(4} to provide that each apcant for a faciliti grant is assure the Secretary that suc
public teleco 'cations fac' s will be used "primarily"—
rather than usively—for the pr 'on of public telecommunica-
tions serv', and requires the addit assurance that "the use
of such ecommunications services fo e purposes other than
the 'on of public telecomminicatin rvices will not inter-
fe th the provision" of public telecommu tions services. Al-

ough this "non-interference" test is broad, an 'o be judged as

H.Hept. 97-82 — 2



the circumstances in each particular instance dictate, the intent of
t 'rovision is that the use o cilities for other thar public tele-
co unications services should ot impair the quantity or quality
of th ervices that would be ex ected of public broadcast stations
had thi odification of law not ccurred. The purpose of this pro-
vision is enable public teleco unications entities to lease their
facilities fo remuneration, Th Committee believes it e ntlal
that public te vision and radio tations be encouraged t nerate
additional reve e, especially 'n the declining Fe commit-
ment to public b dcasting. B such activities I not be pur-
sued at the expen or neglec of public bro sting's primary
mandate: providing p lic telec mmunicati services. The Com-
mittee intends that ex, as posed to sic, capacity of availa-
ble facilities—"dead time 'n t e stu 'nd on the satellite, for
example—may be used for t xp ed activities.

Section Z(b) amends Section to provide that the Secretary
may not fund more than 50 nt of ~By planning grants for
facilities applications. This i n to augment the funds within
the program available for st cito d other activities.

Section 8(c) amends tion 2(g) an 's a conforming amend-
ment to the modific ' of Sect n 892(a)(

SUBPAR —TELECOMMU CATIONS DEMO ATIONS

Section 8 of the Communicat
ized by t Committee solely b
straint. 'rogram has been o
Com tee intends in the future
for authorization.

ns Act of 1984 was reauthor-
ause of the r .ed for cal re-
alue to its grant recipien The
review the program's prosp

SUBPART C—CORPORATION FOR PUBLIC BROADCASTING

Section $ amends Section 396(aN5!, the Declaration of Policy for
the Co~ration, to add that it furthers the general welfare to en-
courage public telecommunications services "which will constitute
a source of alternative telecommunicai,ions services for all the citi-
zens of the Nation." The addition of this phrase underscores public
broadcasting's mandate to provide an alternative to commercial
broadcast services in programming.

Section $ amends Section 396(c), regarding the Board of Directors
of the Corporation as follows:

Section $(a) maintains the number of Board members at 15, but
provides that of the first four vacancies which occur after Septem-
ber 80, 1988, the President is to appoint two representatives of
public television stations and two from public radio stations, with
the 6rst and third vacancies reserved for television representatives,
and the second and fourth reserved for radio representatives. The
placement of repesentatives of public television and radio stations
on the Board is designed to enhance unity and cooperation within
pubhc broadcasting, and to provide greater coordination between
all activities of the Corporation and those of the stations. The
sharp reduction in Federal funding makes it imperative that avail-
able funds be spent as effectively and efficiently as possible. The
presence of representatives of the stations on the Board should fa-
cilitate this goal.



8ection 5(b) further amends Section 396(c) to provide that when a
vacancy occurs on the Board, public television and radio stations
may submit to the Board a list of qualified individuals to serve on
the Board. The Board in turn is to submit the list to the President
within 45 days of receiving the list from the Board. The purpose of
this provision is two-fold: (1) to generate a list of outstanding candi-
dates experienced in and concerned with public telecommunica-
tions for nomination to the Board, and (2) to provide for the expedi-
tious appointment of individuals to fill Board vacancies. Too often in
the past, the President has neglected to fill openings on the
Board—to the detriment of the Board's ability to carry out its
work.

Section 6'mends Section 396(i)(1) to change the date oi the Cor-
poration's annual report to Congress from February 15 to May 15.

Section F amends Section 896(k), regarding financing, open meet-
ings, and community advisory boards as follows:

Section F(a) amends Section 896(z)(l)(C) to provide authorizations
of appropriations for the Corporation for Public Broadcasting of
$ 160,000,000 for Gscal year 1984; $145,000,000 for fiscal year 1985;and $180,000,000 for fiscal year 1986.

8ection r(b) amends Section 896(k)(2)(B) to provide for the annual,rather than queerly, disbursement by the Treasury of appropri-ated funds to the Corporation. In adopting this provision, the Com-
mittee has reinstituted the practice that existed prior to the 1978
Amendments regarding the disbursement of funds to CPB from the
Treasury. The more restrictive limitation was adopted, at that
time, because of the determination reached by the Committee, after
reviewing a report prepared by the General Accounting Office, thatthe Corporation was not, in all instances, distributing its funds toits grantees within a reasonable period of time. Since 1978, this
problem has been resolved. Accordingly, thh provision restores theannual disbursement of funds to.CPB by the Treasury. The Com-
mittee notes that this is not an extraordinary practice. The Postal
Service, for example, also receives its appropriations from theTreasury on an annual basis. The Corporation will be able to earna modest amount of additional interest income because of this pro-vision. The Committee fully expects, however, the Corporation todistribute its funds in a timely fashion to the stations, programproducers, and its other grantees.

Section P(c9 amends Section 896(k)(3) to provide for the statutoryaHocation of the Corporation's budget. The substantial reduction inFederal funding for public broadcasting has posed a severe chal-
lenge to two compelling needs: maintenance of adequate levels ofsupport to public television and radio stations, and encouragement
by the Corporation of television and radio prograniming intendedfor national distribution. The Committee believed it imperativethat both of these efforts be explicitly protected. Throughout thehistory of public broadcasting, there have been difficult strugglesover funding between television and radio, aud within eachmedium, between local station support and national programmiag.To the extent Federal appropriations were increasing, these differ-ences could be papered over by CPB through adjustments within itsbudget. The stress of the budget reductions caused by the lowerfun 'evels in this biH, however, threatens to unleash these divi-sive forces once again—at a time when public broadcasting can
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least afford it. Accordingly, the Committee has reached the judg-ment that it was best to resolve this argument, so that the atten-tion of everyone within public broadcasting could be focused on thequestion of how to spend available resources in the most effective
way.

Nowhere is this challenge greater than at the Corporation. Al-though the broad budgetary allocations have been made, the deci-sions over how to best achieve the goals of each program remain.
More than ever before, ttie Corporation is asked to provide leader-ship, to forge a new partnership with the stations, and to make i,hestructure of public broadcasting more sound internally and exter-nally. It is a task that demands the very best the Corporation hasto offer.

Finally, the decisions reached in this bill regarding CPB's budgetprovide absolute certainty as to the amounts of money available foreach category of expenditure, permitting all concerned to plan ef-fectively for the years ahead.
Under subsection (c), the Corporation's appropriations land notincluding any other funds that may be available to the Corpora-tion) are allocated as follows for each fiscal year 1984-86:
10 percent is allocated to the Corporation, of which {1) not morethan 5 percent may be used for CPB's administrative expenses, and (2)not less than 5 percent may be used for other purposes, includingbut not limited to research, training, technical assistance, engineer-ing, instructional support, payment of interest on indebtedness,capital costs of telecommunications satellites, and payments ofcopyright fees.
The Corporation does have a significant amount of fixed ex-

penses, particularly in copyright, the satellite, and for implementa-tion of the Annenberg educational support grant. The budget re-ductions and the 10 percent cap on CPB's expenses will force diffi-cult choices over which discretionary initiatives to pursue. Re-search and engineering may have to be curbed, for example.Subsection (c) further provides that of the remaining 90 percentof the Federal appropriation to CPB—
(1) 75 percent shall be allocated for public television, and
(2) 25 percent shall be allocated for public radio.Of the portion for television—
(1) 80 percent shall be allocated for community servicegrants to the stations under paragraph (6KB) of Section 396,and
(2) 20 percent shall be allocated for the development of na-tional television programming under paragraph (3XBXi) of Sec-tion 396.

Of the portion for radio—
(1) not less than 50 percent shall be allocated for communityservice grants to the stations under paragraph 396(E„,B), and
(2) not more than 50 percent s be allocated for the devel-opment of national radio programming under paragraph

396(3XBXi).
FoHowing is a chart showing the allocation of the Corporation's
budget for fiscal years 1984 and 1986, in comparison with currentaHccations.



ALLOCATION OF FEDERAL FUNDS UNDER H.R. 3238

HR 3238 racer
year l984

HR 3238 friar
year l98rr

local year l98l
cps

Acluai Per cenl Actual Percenl Aclual Percenf

Total available funds 160 0 130 0 167 8

CPB (10 percent).
Adminislration expenses .

Conbngenclr..........
lnlerest, satelhte copynght. research, traimng of minonhes,

educahonat support, engineering

80 5 65

80 5 65

803
59

12 16

Total CPB.....

Television and red~a (".0 percent) Balance after CPB .

Television {75 percent r
'CSG's and interconnection r (80 percent)
"Nahonal program tundu (20 percent)......

Radio (25 (percent) .

'CSG's. interconnection, expansion, improvement (50 percent
minimum),

"National programming (50 percent maximum).

'Total station report
"Total programming ..

'rnrrnum
:Maximum

16 fn 10

144 0

108.0
864
216 .

360

'18.0
18.0

104.4 65
39.6 25

13.0 ..

117 0

87.75 .

70.2 ..
17.55 ...

29.25

20.78 12

147.02
111 78 76

86 5 77

25 28 23

3525 21

'14.62 ......... 21.15 60
'14.62 ....... 14.1 40

84.82 65 107 65 65
32.17 25 39 38 23

With respect to the funds allocated for television programming
pursuant to paragraph (3XBXi), the Committee is concerned that
the most effective possible use be made of these resources. CPB's
national program fund is a dynamic, innovative, and creative en-
deavor. It is the conscience of public television programming; it has
done an outstanding job. The reductions in funding for this effort
place a premium. on quality ard creativity. The Committee intendsthat the Corporation give full attention to the question of how
these funds might best be used. The program fund might choose to
eliminate support for program-related activities, such as advertis-
ing, and utilize the funds exclusively for program development.
The Corporation might want to decide only to fund new programsand pilots for series, rather than supporting existing programs that
have proven their popular acceptance. It may want to establish a
challenge grant program, in conjunction with the stations, to devel-
op new television productions. But in every instance, the programfund should pursue the goals that fostered its creation: the desire
to present the very best in television programming, to bring to the
American people that which is unavailable anywhere else, and to
develop programs that meet the needs of underserved and diverse
audiences throughout the country.

The Committee also restates its intention that 50 percent of the
funds under paragraph (6XBXi& be reserved for distribution to inde-
pendent producers and production entities. They have demonstrat-
ed their value to public broadcasting, and deserve the fullest possi-
ble support.

Finally, the Committee is concerned with the level of funds avail-
able for these purposes. Accordingly, Section 396(kXBXi) has beenamended to provide that, in addition to the explicit allocation of
appropriations into the program fund, CPB is also to use a "signifi-cant portion of such other funds as may be available to the Corpo-
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ration" for these purposes. Tnis phrase is intended to apply to in-
terest income to the Corporation, and any surplus funds t"..at may
remain in the allocation for CPB's operations. CPB should explore
every opportunity to supplement the program fund.

Section 396(kw3){B)(i) has historically, and properly, been applied
by CPB in a manner which r'cognizes the need to provide different
treatment for television and radio. CPB itself has recognized this
difference by funding a myriad of production entities for television
programming, and by designating National Public Radio as th«
producer for radio programming, CPB should continue this prac-
tice. Such.a structure has worked extremely well fur radio, and it
has fostered the development by NPR of a satellite program fund
and an acquisition unit to fund independent productions. The Com-
mittee expresses the hope that NPR will sustain these important
activities.

Subsection {c) further provides that the public broadcating sta-
tions, rather than CPB, are to assume the costs of distribution a»d
transmission of public telecommunications services. In light of this
transfer of responsibility and the cessation of funding to CPB for
direct support of interconnection, the Committee believes it appro-
priate that the Corporation and the stations enter into negotiations
over the terms, conditions, and responsibility for administering
CPB's existing agreements with communications common carriers
for the operation of the satellite distribution system. The stations
have firmly represented to the Committee their belief that, as they
are paying the operating costs of interconnection, CPB's contract
with Western Union should be assigned to the stations and they
should benefit from interconnection revenues. This issue deserves
thorough review by the Corporation and the stations, and if the
stations pay the operating costs of the interconection they should
benefit from its revenues, as well.

This bill does not alter the provisions of Section 896(h), and th«
Committee restates its concern that full access to such distribution
facilities be provided to others (including independent producers)
for the transmission of noncommercial educational and cultural
programs (as provided in Section 896(h}(2)).

Section P(d) amends Section 896(k)(9){A), regarding community
advisory boards established by the stations, to provide that the sta-
tions shall assure that their boards meet at regular intervals, that
their members regulary attend the meetings of the boards, and
that the boards are reasonably representative of the diverse needs
and interests of their communities. These modifications are intend-
ed to strengthen the effectiveness of the community advisory
boards. The Committee believes the boards play a crucial role in
station accountability and responsiveness to the communities they
serve. The Committee further encourages the stations to di."semi-
nate information about the existence and operations of the commu-
nity advisory boards to their audiences, and to make every effort to
expeditiously fill any vacancies on the boards.

Section T(e) amends Section 396{k)(6)(A) to provide for consulta-
tion between CPB, public radio stations, and NPR to determine the
precise allocation of funds for radio pursuant to Section
896(kX8XAXiii), and makes technical and conforming amendments
to Section 396(kX6)(B).



VVith respect to the community service grants for television and
radio, it is the intention of the Committee that the current practice
continue where all public televison and radio licensees analyze
among themselves the criteria and conditions regarding the distri-
bution of funds among them, and that the Corporation make every
effort to be fully responsive to the formulas recominended by the
licensees. It is hoped that such an annual review could be complet-
ed well in advance—perhaps even one year or more—of the begin-
ning of any fiscal year in which changes to the formula are to be
implemented, to provide for adequate planning by all concerned.

CPB and NPR and public radio stations are also to discuss, pur-
suant to the provisions of this paragraph, the issue of possible as-
sistance for radio expansion. CPB's allocation of funds for radio
should also be responsive to the best judgment of NPR and the sta-
tions as to how they will finance the interconnection. CPB should
also consider (in consultation with the public radio stations and
NPR), in reaching a decision on the criteria for CSG's with respect
to radio, whether„given the scarce funds available for radio, each
new station which comes on the air after September 80, 1988, and
which provides a second public radio service in a given area, should
receive more than a basic grant from the Corporation,

Section 8 amends Section 899 to prohibit any noncomoiercial sta-
tion that receives a grant from the Corporation from editorializing
or endorsing any candidate for political office. However, any non-
commercial station that does not receive funds from the Corpora-
tion may editorialize, but the present law remains unchanged that
no non-commercial station may support or oppose any candidate
for political office regardless of whether it receives any coporation
funding or not.

Section 9'rior to the Federal Communications Commission deci-
sion in its Second Report end Order, adopted. April 28, 1981, enti-
tled "Commission Policy Concerning the Noncommercial Nature of
Educational Broadcast Stations", public statiens were limited to
identifying contributors by name only and the number of an-
nouncernents was limited. The new policy now allows four ele-
ments: (1) the name of a contributor; (2) its location if needed to
clearly and fully identify it; (8) a logogram or slogan that identifies
but does nc t promote the contributor; and (4) a listing of the prod-
ucts or services offered. The new decision also removes all limits on
the number qf announcements that can be made.

The essential theme of this decision is to fully and clearly identi-
fy contHbetors without promoting them. Parties to the decision
argued Chat, expanding the "name only" policy would significantly
increase.the number of willing contributors. The Commission also
sought to minimize other problems.

The Committee endorses this effort, particularly in light of de-
clining Federal funds, and supports the Commission's belief that
these changes will not change the nature of the noncommercial
service that stations have been licensed to provide. As such, the bill
reported endorses some provisions of the recent Commission deci-
sion. But, because the Committee feels this decision went too far in
a single step, the bill as reported is more limiting than the Com-
mission licy.

S cally, the bill allows use of logograms and slogans, allows
use of location when needed, removes some limits on the frequency



such announcements can be made, but does not:emove them en-
tirely, nor does the Committee want to see products or services in-
cluded as part of such announcements at this time. Accordingly, it
is the Committee's intent that a logogram could contain the broad-
cast of a corporate symbol, accompanied by the identification:
"XYZ Oil Corporation, of New York, retine~s of petroleum prod-
ucts," but could not contain: "XYZ Oil Corporation, of New York,
manufacturers of Super 94 unleaded gasoline"; or that a logogram
could contain: "ABC, the telephone company of Maryland,'ut
could not contain: "ABC, the telephone company of Maryland, with
a variety of telephones to serve you." The Committee intends that
logograms be value neutral, and solely for the purpose of generic
identification.

Although the Committee has proposed no slmcific limit on the
number of announcements that can be made, stations cannot inter-
rupt regular programming to make them and, further, programs
should not be designed to provide apparently natural breaks for
the announcement. Natural breaks would be at the beginning and
end of programs and between identifiable segments of a longer pro-
gram, such as during intermission of a broadcast concert, and
during required breaks. Announcements should be brief, probably
comparable in length to sponsor identifications now in use, five to
ten seconds. In addition, stations which have long blocks of time
not divided into discrete, titled programs (such as several hours of
formatted music on radio) could schedule such announcements
during that programming where they would not unduly disrupt the
flow of that programming, such as during required station breaks.

In allowing announcements at times other thar. the beginning
and end of programming, the Committee especially sought to ad-
dress the unique nature of network programming now offered by
public radio. With stations joining and leaving the network at
times other than the overall beginning and end of programs. the
Committee seeks to allow announcements that will not interrupt
regular programming.

In allowing the use of logograms, the Committee reemphasizes
the clear. distinction made by the Commission in its decision, that
they will be allowed only to the extent they he?p identify a contrib-
utor without promoting him. No comparisons are allowed, No
qualitative adjectives are allowed.

In allowing the use of slogans, the Committee sought to provide
to radio the non-visual equivalent that is allowed for television
through logograms. Allowable slogans must meet the "identifica-
tion without promotion" test. Again, the entire announcement
should be brief.

In allowing announcement of a business location, the Committee
foHows the Commission decision which allows identification of a
contributor by location when the location is needed to distinguish
the contributor from others with a similar name. Location is per-
missiw;, not, mandatory, and the Committee does not expect the
provision to result in listings of business locations operated by a
large firm. Location should be as brief as possible while identifying
the contributor.

In limiting the Commission's decision to allow listing of products
and services, the Committee intends that no such listings be al-
lowed until the changes made in the legislation are more fully
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evaluated. The Committee intends to review this area more fully aspart of its consideration of the Commission study required by thebill.
Section 10 establishes a new Section 399B as follows:
Section IQ'a) defines the term "advertisement".
Section 10(b) explicitly authorizes public broadcast stations to

engage in th offering of services, facilities, or products in ex-
change for remuneration, but prohibits the use of such facilities forthe broadcast of any advertisement.

Section 10(c) prohibits the use of any funds distributed under Sec-tion 396(k} for the provision of the offerings permitted in section
(b). This is intended to prevent any Federal subsidy for commercialactivities by the stations. This section further states that the offer-
ing of such activities shall not interfere with any station's provi-sion of public telecommunications services. The discussion of the"non-interference" standard in the analysis of Section 3(a) of thebill, above, is directly applicable to this section as well.

Section 10(d) provides that any remuneration received for the ac-tivities authorized in section (b) shall not be considered to be non-Federal financial support for the purposes of Section 396(k)(7). TheCommittee intends that this limitation, and the limitation regard-ing the use of Federal funds in section (c'), apply to those revenuesderived from activities that are removed from the primary purposeof providing public telecommunications services. Some stations, forexample, provide instructional, educational, and cultural material,for remuneration, to public school systems and other non-profit in-stitutions, for remuneration. Remuneration of this type has beenand should, in the Committee's judgment, continue to be consid-ered as non-Federal financial support under Section 396(kX7). Ac-
cordingly, the Committee suggests that the Corporation, in consul-tation with the stations, develop criteria to determine the treat-ment of revenues derived from activities authorized under Section(b) with respect to whether they should be considered as non-Feder-al financial support under Section 396(k)(7).

Section (d) also provides that the broadcast of any logogram shallnot be considered to be the provision of a service for remunerationsince it can only be identification for the sponsor of a program.Section N(e) requires the stations to develop an accountingsystem to identify the revenues from, and cost related to, the activ-ities permitted under section (b), and to account for such amountsseparately from all other income. The Committee believes thatsuch separate accounts will have to be kept by the stations for taxpurposes, and intends that this will be sufficient to comply withthe requirements of this section.
Section 11 establishes a Temporary Commission on AlternativeFinancing for Pvblic Telecommunications to study and report toCongress, by July 1, 1982, on funding options available to publicbroadcasting. The functions and purposes of this Commission aredisc~d in detail in the Background and Need section of thisreport.



OVERSIGHT FINDING AND RECOMMEN DATIONS

On March 25 and 26, 1981, the Committee, acting through itsSubcommittee on Telecommunications, Consumer Protection, andFinance held two days of Oversight Hearings.The Committee congratulates CPB and the licensees on thesuperb job they have done in giving the American public diverse.alternative programming of high quality, despite extremely limitedresources. It was immediately obvious that public broadcasting isfaced with at least one major problem: money. The President's pro-posal to dramatically reduce funding, and the tenuous future pre-sented as a result thereof, created by necessity a focus during over-sight on the prospective financial status of the system.It is clear the the relationship between the participants in thepublic broadcasting system is not as healthy as it should be. Thecore of tension between CPB and its contractees and grantees con-tinues to put Congress in the precarious position of arbitrator.Likewise, CPB's effectiveness as the director of policy and funder ofthe system has been diminished by the conflict over scarcer Feder-al resources. It was clear that this tension needed to be reduced,and that the private sector had to take a heightened role in fund-ing public broadcasting.
The Committee also found that the system has continued togrow, with public radio now reaching about 65 percent of theAmerican people and public television reaching 90 percent of theNation. Yet, the Public Telecommunications Facilities Programhoused at NTIA, which, along with CPB, is responsible for a gooddeal of the expansion efforts, is faced with severe cuts. In NTIA'scase, the possibility of termination of the PTFP mill pose a threat

f
both to the growth and maintenance of the system. The Committeound that the value provided by public broadcasting, and the in-

mmi e
equity of denying some taxpayers the benefit of the service sup-ported by their tax dollars, necessitates the continued growth ofthe public broadcasting system into unserved areas.It is the recommendation of the Committee that new avenues bepursued to finance the system, and that a more direct, concertedefFort be made to increase both community accountability, and therole of minorities, women, and handicapped persons in the provi-sion of public telecommunications services and programming. CPBmust do more by providing leadership to encourage these goals andpolicies, and provide a stronger continuing commitment in imple-menting policies which encourage better utilization and representa-tion of minorities, women and handicapped persons.The Department of Health and Human Services, which now hasjurisdiction over the Equal Employment Opportunity provisions ofthe Act has still, as of this moment failed to promulgate regula-tions despite the passage of three years since the 1978 Act. This isinexcusable. As recent employment statistics in public broadcastingremain disappointing as to the opportunities afforded minoritiesand women in the past three years, HHS must be comnelled toboth promulgate the necessary regulations and exercise tkis juris-diction as mandated.



INFLATIONA RY IM PACT STATEM E NT

Pursuant to clause 2{1)(4) of rule XI of the Rules of the House ofRepresentatives, the Comznittee makes the following statement re-garding the inflationary impact of the reported bill:The Committee believes that there will be no adverse inflation-ary impact on the economv resulting from passage of H.R. 3238; infact, if anything, the impact of the legislation will be to decreaseinflation, in that authorization levels are reduced significantlybelow current appropriation levels.

CosT EsTIMATE

In compliance witl. clause 7 of rule XIII of the Rules of theHouse of Representatives, the following statement has been pre-pared by the Congressional Budget Office relative to the cost of thislegislation:
CONGRESSIONAL BUDGET OFFICE,

U.S. CoNGREss
Washington, D.C, May 18'„1981.

Hon. JOHN D. DINGEI.I.,
Chairman, Committee on Energy and Commerce, US. House of Rep-resentatives, Washington, D.C

DEAR MR. CHAIRMAN: Pursuant to Section 403 of the CongressionalBudget Act of 1974, the Congressional Budget Office has preparedthe attached cost estimate for H.R. 3238, the Public BroadcastingAmendments Act of 1981.
Should the Committee so desire, we would be pleased to providefurther details on the attached cost estimate.

Sincerely,
ALIGE M. RIvLIN, Director.

CoNGREssIoNAL BUDGET OFFIcE CosT EsTIMATE

MAY 13, 1981.1. Bill number: H.R. 3238.
2. Bill title: Public Broadcasting Amendments Act of 1981.3. Bill status: As ordered reported by the House Committee onEnergy and Commerce, May 13, 1981.
4. Bill purpose: The purposes of this bill are to amend andextend authorization of appropriations for the Communications Actof 1934. This bill is subject to subsequent appropriations action.5. Cost estimate:

[By fisral yeais, m mNions of dollars[

1982 1983 1984 1985 1988

Puh[rc telecommunications facilities:
Authorization [eve[...................
Estimate[ outlays...

Corporation for hhT[c Sroadcasting:
Authorfzat[on [eve[..
Estimated outlays.

Total authorization [eve[.
Total estimated outlays ......

25 20 15 .....................................
3 17 19 16 5

160 145 130
160 145 130

25 20 175 145 130
3 17 179 161 135



The costs of this bill fall in budget function 'it):&.
6. Basis for estimate: This bill extend-. authorizations of nppropr i-

ations for public telecommunications l;. tities for fiscal y«ars 1!lH"
through 1984 and the Corporation for Pi..&lie Broadcasting in f'is«;~l
years 1984 through 1986. Authorization levels for all years nl(
stated in this bill. Full appropriation of the estimated:iuthortz i-
tion level is assumed in this estiniate.

Estimated outlays for the public telecommunications f;iciliti«s
are based on historical spendout rates. For the Corporat.ion for
Public Broadcasting, the amounts authorized for appropriation nn
advance funded. A 1982 appropriation bill, for example, would pro-
vide budget authority to the Corporation for fiscal yeur 1!)H!.
During a fis&al year, the full amount of the appropriation is trans-
ferred to the Corporation on an annual basis. Since the full appro-
priation is transferred to the Corporation for Public Broadcasting,
estimated outlays are identical to the authorization level in each
fiscal year.

7. Estimated Comparison: None.
8. Previous CBO estimate: On April 30, 1981, CBO prepared a

cost estimate on S. 720, the Public Telecommunications Act of 1!Nl.
The Senate bill authorized appropriations to the Corporation for
Public Broadcasting of $110 million in fiscal year 1984 and $ i00
million in both fiscal years 1985 and 1986. Outlays are identical to
authorization levels for the Corporation in both the House and
Senate bills.

9. Estimate prepared by: Stacey Sheffrin (225-7766).
10. Estimate approved by: James Blum, Assistant Director For

Budget Analysis.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3 of Rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italics,
misthig law in which no change is proposesd is shown in roman):

COMMUNICATIONS ACT OF 1934

TITLE III—PROVISIONS RELATING TO RADIO

PART IV—AssIsTANcE FoR PUBLIc TELEcoMMUNIcATIoNs FAcILITIES;
TELECOMMUNICATIONS DEMONSTRATIONS CORPORATION FOR PUBLIC
BROADCASTING

Subpart A—Assistance for Public Telecommunications Facilities

AUTHORIZATION OF APPROPRIATIONS

SEc. 891. There are authorized to be appropriated $40,000,000 for
each of the fiscal years 1979, 1980, and 1981, @'5',000000 for f'iscal
year 1989, /f0,000000 forfiscal year 198$, and gled,000000 for fiscal
year 1984, to be used by the Secretary of Commerce to assist in the



planning and construction of public telecommunications facilities
1s provided in this subpart. Sums appropriated under this subpart
for any fiscal year shall remain available until expended for pay-
ment of grants for projects f'r which applications approved by the
Secretary pursuant to this subpart have been submitted within
surh fiscal year. Sums appropriated under this subpart may be
used by the Secretary to cover the cost of administering the provi-
sions of this subpart.

GRANTS FOR CONSTRUCTiON AND PLANNiNG

SFi.:&92. (a» For each project for the construction of'ublic tele-
communications facilities there shall be submitted to the Secretary
an application for a grant containing such information with respect
tv such project as the Secretary may require, including the total
cost of such project, the amount of the grant requested for such
project, and a ~-year plan outlining the applicant's projected facili-
ties requirements and the projected costs of such facilities require-
ments. Each applicant shall also provide assurances satisfactory to
the Secretary that—

(1» the applicant is (A» a public broadcast station; (8) a non-
commercial telecommunications entity; (C) a system of public
telerommunications entities; (0) a nonprofit foundation, corpo-
ration, institution, or association organized primarily for edu-
cational or cultural purposes; or (E) a State or local govern-
ment (or any agency thereof), or a political or special purpose
subdivision of a State;

(2) the operation of such public telecommunications facilities
will be under the control of the applicant;

(3) necessary funds to construct, operate, and maintain such
public telecommunications facilities will be available when
needed;

(4) such public telecommunications facilities will be used
I:onlyg primarily for the provision of public telecommunica-
tions services, and that the use of such public telecommunica-
tions facilities for purposes other than the provision of public
telecommunications services will no] interfere with the provi-
sion of .uch public telecommunications services as required in
this part;

(c» The Secretary may provide such funds as the ecretary deems
necessary for the planning of any project for which construction
funds may be obtained under this section, except that such fundsshall not exceed $0 percent of the amount determined by the Secre-
tary to be the reasonable and necessary cost of such planning. An
applicant for a planning grant shall provide such information with
respect; to such project as the Secretary may require and shall pro-
vide assurances satisfactory to the Secretary that the applicantmeets to eligible requirements of subsection {a) to receive construc-
tion assistance.

(g) If, within 10 years after completion of any project for con-
struction of public telecommunications facilities with respect towhich a grant has been made under this section—
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(1) the applicant or other owner of such facilities ceases tri 4
an agency, institution, foundation, corporation. association, rir
other entity described in subsection (a)tl); or

(2) such facilities cease to be used t:only'rimarilv for the
rovision of public telecommunications serv)ces /(unless the
ecretary determines, in accordance with regulations, that

there is good cause for releasing the app/icant or other owner
from the obligation to do so)g (or the use of such publtr trlr.
communications facilities for purposes other than the protisirin
of public telecommunications services interferer with the pror (-
sion of such public telecommunications senirerr as rrquirr rl in
this partP,

the United States shall be entitled to recover frowy the applicant or
other owner of such facilities the amount bearing the same ratio to
the value of such facilities at the time the applicant ceases to be
such an entity or at the time of such determination (as determined
by agreement of the parties or by action brought in the United
States district court for the district in which such facilities are situ-
ated), as the amount of the Federal participation bore to the cost of
construction of such facilities.

Subpart C—Curporatio)i for Public Broadcasting

DECLARATION OF POLICY

SEc. 896. (a) The Congress hereby finds and declares that—
(1) it is in the public interest to encourage the growth and

development of public radio and television broadcasting, in-
cluding the use of such media for instructional, educational,
and cultural purposes,

(2) it is in the public interest to encourage the growth and
development of nonbroadcast telecommunications technologies
for the delivery of public telecommunications services;

(8) expansion and development of public telecommunications
and of diversity of its programming depend on freedom; imagi-
nation, and initiative on both local and national levels;

~
(4) the encouragement and support of public telecommunica-

tions, while matters of importance for private and local devel-
opment, are also of appropriate and important concern to the
Federal Government;

(5) it furthers the general welfare to encourage public tele-
communications services which will be responsive to the inter-
ests of people both in particular localities and throughout the
United States pand/ which will constitute an expression of di-
versity and excellence and tvhich chill constitute a source of al-
ternative telecommunications services for all the citizens of the
Notion;

0

BOARD OF DIRECTORS

(c)(1) The Corporation ~'.all have a Board of Directors (herein-after in this section referred to as the "Board" ), consisting of fif-
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teen members appointed by the President, by and with the advice
and consent of the Senate. Not more than eight members of the
Board may be members of'he same political party.

(2) The members of the Board (A) shall be selected from among
citizens of the United States tnot regular fulltime employees of the
United States) who are eminent in such fields as education, cultur-
al and civic affairs, or the arts, including radio and television; (8)
shall be selected so as to provide as nearly as practicable a broad
representation of various regions of the country, various profes-
sions and occupations, and various kinds of talent and experience
appropriate to the functions and:.esponsibilities of the Corporation.

(,7& Of the members of the Board appointed by the President under
paragraph (I), tivo members shall be selected from among individ-
uals «'ho represent the licensees and permittees of public teievision
stations. and two members shall be selected from among individuals
u hn represent the licensees and premittees of public radio stations.

g('3)g (4) The members of the initial Board of Directors shall
serve as incorporators and shall take whatever actions are neces-
sary to establish the Corporation under the District of Columbi;i
Noprofit Corporation Act.

g(4)g (5) The term of office of each member of the Hoard shall be
six years; except that tA) any member appointed to fill a vacancy
occurring prior to the expiration of the term for which his prede-
cessor was appointed shall be appointed for the remainder of sucli
term; and (8) the terms of office of members first taking office
shall begin on the date of incorporation and shall expire, as desi).;.
nated at the time of their appointment, five at the end of t~o
years, five at the end of four years, and five at the end of six years.
No member shall be eligible to serve in excess of two consecutive
terms of six years each. Notwithstanding the l.receding provision

"
of this paragraph, a member whose term has expired may i~"
until his successor has qualified.

I:(5)$ (6') Any vacancy in the Board shall not affect its power. ) ii
shall be filled in the manner in which the original appointment-
were made.

(r fA) En each case in which a vacancy oc(urs in the Board, publ(i
television station licensees and permittees, and public radio station
licensees and permittees, may submit to the Board the names r&/
qualified individuaEs to fill such vacancy. The Board then shall
compile a list which shall include each name submitted by such li-
censees and permittees (and which shall not include any other
names), and shall submit such list tn the President-

(i) not later than $$ days before the end of th~ term involc ed:
or

(ii! in the case of any vacancy u hich occurs for reasons other
than the expiration of a term, as soon as practicable after such
vacancy occurs.

(B) The President shall appoint an individual to fill a vacancy
occurring on the Board not later than $$ days after recei ving a list
from the Board under subparagraph (AJ but the President shall not
be required to make such appointment from among individuals
listed by the Board. If the President fails to make such appointment
before the end of such $$May period, then such appointment shall
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be made by the Board by and upwith the adiice anrI rodent of the
Senate.

PURPOSES AND ACTIVITIES OF CORPORATION

(g)(1) '

':(5)The Corporation, in consultation with public broadcast sta-
tions, shall undertake a study to determine the manner in which
personnal services of volunteers should be included in determining
the level of non-Federal financial support pursuant to subsection
(k)(2)(A). The study, which shall be completed not later than 1H()
days after the effective date of this paragraph, shall include an ex-
amination of any fiscal, administrative, or other factors which
should be taken into account in determining the manner in which
such services should be so included, and shall include proposed val-
uation standards. Upon completion, the study and the proposed val-
uation standards shall be submitted to the Comptroller Generalof'heUnited States for approval.g

f(6)g (8) The corporation, in consultation with interested parties,
shall create a 5-year plan for the development of public telecominu-
nications services. Such plan shall be updated annually by the Cor-
poration.

REPORT TO CONGRESS

(i) (lr The Corporation shall submit an annual report for the pre-
ceding fiscal year ending September 30 to the President for trans-
mittal to the Congress on or before the 15th day of fFebruaryg
May of each year. The report shall include—

(A) a comprehensive and detailed report of the Corporation's
operations, activities, financial condition, and accomplishments
under this subpart and such recommenda'ions as the Corpora-
tion deems appropriate:

(B) a comprehensive and detailed inventory of funds distrib-
uted by Federal agencies to public telecommunications entities
during the preceding fiscal year, and

(C) the summary of the annual report provided to the Secre-
tary pursuant to section 398 (b) (4).

(2) The officers and directors of the Corporation shall be availa-
ble to testify before appropriate committees of the Congress with

to such report, the report of any audit made by the Comp-
tro ler General pursuant to SI bsection (1), or any other matter
which such committees ma„" determine.

FINANCING; OPEN MEETINGS AND FINANCIAL RECORDS

(k)(l)(A) There is hereby established in the Treasury a fund
which shall be known as the Public Broadcasting Fund (hereinafter



in this subsection referred to as the Fund ), to be administered bythe Secretary of the Treasury.
(B) There is authorized to be appropriated to the Fund, for eachof the fiscal years 1981, 1982, and 1988, an amount equal to 40 per-cent of the total amount of non-Federal financial support receivedby public broadcasting entities during the fiscal year second pre-ceding each such fiscal year, except that the amount so appropri-ated shall not exceed $121,000,000 for fiscal year 1978, $140,600,000for fiscal year 1979, and $160,000,000 for fiscal year 1980.
(C} There is authorized to be appropriated to the Fund, for eachof the fiscal years 1981, 1982, and 1983, an amount equal to 50 per-cent of the total amount of non-Federal financial support receivedby public broadcasting entities during the fiscal year second pre-ceding each such fiscal year, except that the amount so appropri-ated shall not exceed place.000,000 for fiscal year 1981, $200,500,000for fiscal year 1982, I:and/ $220,000,000 for fiscal year 1983,f160,000,000 for fiscal year 198$, g1$$,000000 for fiscal year 188S,and $180,000,000 for fiscal year 1986.
(D) Funds appropriated under this subsection shall remain avail-able until expended.
(2)(A) The funds authorized to be appropriated by this subsectionshall be used by the Corporation, in a prudent and financially re-.sponsible manner, solely for its grants, contracts, and administra-tive costs, except that the Corporation may not use any funds ap-propriated under this subpart for purposes of conducting any recep-tion, or providing any other entertainment, for any officer or em-ployee of the Federal Government or any State or local govo.rn-ment. The Corporation shall determine the amount of non-Federalfinancial support received by public broadcasting entities duringeach of the fiscal years referred to in paragraph (1) for the purposeof determining the amount of each authorization, and shall certifysuch amount to the Secretary of the Treasury, except that the Cor-poration may include in its certification non-Federal fmancial sup-port received by a public broadcasting entity during its most recentGscal year ending before September 30 of the year for vrhich certifi-cation is made. Upon receipt of such certificatin, the Secretary ofthe Treasury shall make available to the Corporation, from suchfunds as may be appropriated to the Fund, the amount authorizedfor each of the fiscal years pursuant to the provisions of this sub-section.

(B) Funds appropriated and made availab!e under this subsectionshaB be disbursed by the Secretary of the Treasury on a fquarter-lyI fiscal year basis, f, in such amounts as the Corporation certi-6es mll be necessary to meet its financial obligation in the suc-ceeding quarter/.f(3') The Corporation shall reserve for distribution among thelicensees and permittees of public television and radio stations anamount equal to-
p{i) not less than 40 percent of the funds disbursed by theCorporation from the Fund under this section in each Qscalyear in which the amount 4sbursed is $88,000,000 or more, butless than $121,000,000;
f(ii) not less than 45 percent of such funds in each fiscalyear in @which the amount disbursed is $121,000,000 or more,but less than $160,000,000; and



f(iii) not less than 50 pei'ent of such funds in each fiscal
year in which the amount disbursed is lt160,000,000 or more.g

(Z)(AEi) The Corporation shall establish an annual budget for use
in allocating amounts from the Fund. Of the amounts appropriated
into the Fund available for allocation for any fiscal year—

(I) not more than 5 percent of such amounts shall be availa-
ble for the administrative expenses of the Corporation;

(II) not less than 5 percent of such amounts shall be available
for other expenses incurred by the Corporation, including re-
search, training, technical assistance, engineering, instructional
support, payment of interest on i ndebtedness, capital costs relat-
ing to telecommunications satellites, and the payment of pro-
gramming royalties and other fees, except that the total amount
available for obligation for any fiscal year under this subclause
and subclause (I) shall not exceed 10 percent of the amounts ap-
propriated into the Fund available for allocation for such fiscal
year;

(III) 75 percent of the remainder (after allocations are made
under subclause (I) and subclause (II)) shall be allocated in ac-
cordance with clause (ii); and

(IV) M percent of such remainder shall be allocated in ac-
cordance ivith clause (iii).

(ii) Of the arnot n¹ a/'~ated under clause (iXIII) for any fiscal
year—

(I) 80 percent of such amounts shall be available for distribu-
tion among the licensees and permittees ofpublic television sta-
tions pursuant to paragraph (v)(B); and

(II) 90 percent of such amounts shall be available for distri-
bution under subparagraph (BXi) for public television.

(iii) Of the amounts allocated under clause (iXIV) for any fiscal
year—

(I) not less than 50 percent of such amounts (as determined
under paragraph (6XA)) shall be available for distribution
among the licensees and permittees ofpublic radio stations pur-
suant to paragraph (6XB); and

(II) not more than 50 percent of such amounts (as determined
under paragraph (6'XA)) shall be available for distribution
under subparagraph (BXi) for public radio.

(iv) The licensees and permittees of public television stations and
public radio stations shall defray the costs of interconnection facili-
ties and operations through the use of allocations made under
clause Cio(I) or clause (iiiXI), as the case may be, and through the
use of funds available to such licensees and permittees from any
other source.

f(BXi) The Corporation shall establish an annual budget accord-
ing to vRuch it shall make grants and contracts for production of
public television or radio programs by independent producers and
production entities and public telecommunications entities, for ac-

ition of such pr by public telecommunications entities,
or interconnection acilities and operations, for distribution of

funds among public telecommunications entities, and for engineer-
ing and program-related research. A significant portion of funds
available under the budget established by the Corporation under
this subparagraph shall be used for funding the production of tele-
vision and radio programs. Of such portion, a substantial amount
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shall be reserved for distribution to independent producers and pro-
duction entities for the production of programs.g

(B)('i) The Corporation shall utilize the funda allocated pursuant
to subparagraph (A)('ii)(If) and subparagraph (A)(iii)(II), and a sig-nificant portion of such other funds as may be auailable to the Cor-
poration, to make grants and contracts for production ofpublic tele-
uision or radio programs by independent producers and productionentities and public telecommunications entities, and for acquisition
of such programs by public telecommunications entities. Of thefunds utilized pursuant to this clause, a substantial amount shall
be reserued for distribution to independent producers and produc-
tion entities for the production ofprograms.

(ii) All funds /contained in the annual budget established by the
Corporation under clause (i)g available for distribution underclause (i) shall be distributed to entities outside the Corporationand shall not be used for the general administrative costs of the
Corporation, the salaries or related expenses of Corporation person-nel and members of the Board, or for expenses of consultants andadvisers to the Corporation.

g(iii) During each of the fiscal years 1981, 1982, and 1988, theannual budget established by the Corporation under clause (i) shallconsist of not less than 95 percent of the funds made available bythe Secretary of the Treasury to the Corporation pursuant to para-graph (2XA).
g(iv) In determining the amount of funds which shall be madeavailable for radio programming and operations under this subpar-agraph, the Corporation shall take into account the increased fi-nancial needs relating to radio programming and operations result-

ing from the expansion and development of noncommercial radiobroadcast station facilities through the use of funds made availablepursuant to section 898(d).g
f(6XA) The Corporation, in consultation with public televisionand radio licensees, shall review annually the percentage of fundsreserved pursuant to paragraph (8XA), and the criteria and condi-tions regarding the division and distribution of such funds amongpublic television and radio stations.g
(6NA) The Corporation, in consultation with public radio stationsand with National Public Radio (or any successor organization)shall determine the percentage of funds allocated under subclause(I) and subclause (II) of paragraph (0!'EAJ(iii) for each fiscal year.The Corporation, in consultation with such organizations, also shallconduct en annual review of the criteria c nd conditions applicableto such enocations.
(8) /The funds reserved for public broadcast stations pursuant toparagraph (SXA) shall be diviaed into two portions, one to be dis-tributed among radio stations and one to be distributed among tele-vision stations.g The Corporation shall make a basic grant fromthe );ortion reserved for televisions stations under paragraph8lA)(ii)(I) to each Bcensee and permittee of a public television sta-tion that is on the air. The balance of the portion reserved for tele-vision stations and the total portion reserved for radio stationsunder parograph (TEXAN'ziiNI) shall be distributed to licensees andpermittees of such stations in accordance with eligibility criteriathat promote the public interest in public broadcastmg, and on thebasis of a formula designed to—



(i) provide for the financial needs and requirements of sta-
tions in relation to the communities and audiences such sta-
tions undertake to serve;

(ii& maintain existing, and stimulate new, sources of non-Fed-eral financial support for stations by providing incentives forincreases in such support; and
(iii) assure that each eligible licensee and permittee of a

public radio station receives 0 basic grant.
t

(9)(A) Funds may not be distributed pursuant to this subpart to
any public broadcast station unless such station established a com-
munity advisory board. Any such station shall undertake goodfaith efforts to assure that (i) its advisory board meets at regular
intervals; (ii) the members ofits advisory board regularly attend the
meetings of the advisory board; and (iii) the composition of its advi-
sory board /reasonably reflected're reasonably representative ofthe diverse needs and interests of the communities served by suchstation.

SUBPART D—GENERAL

DEFINITIONS

SEc. 897. For the purposes of this part—
(1)

(15) The term "Secretary" means the Secretary of Commerce
when such term Is used in subpart A, and the Secretary of Healthf, 88ucation, and Welfare'nd Human Services when such term
is used in subpart 8, subpart C, and this subpart.

fEDITORIALIZING AND SUPPORT OF POLITICAL CANDIDATES PROHIBITED;
RECORDINGS OF CERTAIN PROGRAMS

SEc. 899. (a) No noncommercial educational broadcasting station
may engage in editorializing or may support or oppose any candi-date for political office.

g(bX1) Except as provided in paragraph (2), each licensee whichreceives assistance under this part after the date of the enactmentof tMs subsection shall retain an audio recording of each of itsbroadcasts of any program in which any issue of public importanceis discussed. Each such recording shall be retained for thesixty'eriodbeginning on the date on which the licensee broadcasts such
program.

f(2) The requirements of paragraph (1) shall not apply with re-
spect to a licensee's broad"~st of a program if an entity designated
by the licensee retains an audio recording of each of the licensee's
broadcasts of such a program for the period prescribed by para-graph (1).

f(8) Each licensee and entity designated by a licensee underparagraph (2) which retains a recording under paragraph (1) or (2)
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shall, in the perod during which such recording is required undersuch paragraph to be retained, make a copy of such recordingavailable—
(A) to the Commission upon its request, and
(B) to any other person upon payment to the licensee ordesignated entity (as the case may be) of its reasonable cost ofmaking such copy.

g(4) The Commission shall by rule prescribe-
f(A) the manner in which recordings required by this sub-section shall be kept, and
f(B) the conditions under which they shall be available topersons other than the Commission,

giving due regard to the goals of eliminating unnecessary expenseand effort and minimizing administrative burdens.
(5) From amounts appropriated pursuant to section 391 after thedate of enactment of this paragraph, the Secretary may make agrant to any licensee of a noncommercial educational broadcaststation who received assistance under this part of the full amountnecessary to acquire equipment to permit such licensee to complywith paragraph (1) of this subsection.g

EDITORIALIZING AND SUPPORT OF POLITICAL CANDIDATES PROHIBITED

SEc. 899. ¹ noncommercial educational broadcasting stationwhich receives a grant from the corporation under subpart (". of thispart may engage in editorializing. No noncommercial educationalbroadcasting station may support or oppose any candidate for politi-cal office.

USE OF BUSINESS OR INSTITUTIONAL LOGOGRAMS

SEc. 899A. (a) For purposes of this section, the term "business orinstitutional logogram" means any aural or visual letters or words,or any symbol or sign, which is used for the exclusive purpose ofidentifying any corporation, company, or other organization, andwhich is not used for the purpose of promoting the products, serv-ices, or facilities of such corporation, company, or other organiza-tions.
(b) Each public television station and each public radio stationshall be authorized to broadcast announcements which include theuse of any business or institutional logogram and which include areference to the location of the corporation, company, or other orga-nization involved, except that such announcements may not inter-rupt regular programming

OFFERING OF CERTAIN SERVICES, FACILITIES, OR PRODUCTS BY PUBLIC
BROADCAST STATIONS

SEc. 898B. (a) For purposes of this section, the term advertise-ment" means any message or other programming material which isbroadcast or otherwise transmitted in exchange for any remunera-tion, and which is intended—
(D to promote any service, facihty, or product offered by anyperson who is engaged in such offering for profit;(N to express the views of any person with respect to anymatter ofpublic importance or internet; or



(.l) to support or oppose any candid«I« for pr&li Iic «l ciffic «.(bh'1) Except as provided in paragraph ( '&, e«i h public'rorrclr ciststation shall be authorized to engage in (he i'ffering of scniic.i.facilities. or products in errhange for remuneration.('~) No public broadcast station may make i(s far ilitics ai «il«blito any person for the broadcasti ng of an.v «dc erti sem &i(.(c) Any public broadcast station u&hich erigages iii any off«ring&specified in subsection (b)(1) mav not use anv funds rli,s(iibir.'erl l&ythe corporation under section .J9'6'(k) to rlefray anv cr:s(s rrsrir&cicitr rlwith such offering. Any such offering by a public braarlr.ast s(a(irwinshall not interfere with t ie provision of public. telrrommunic«(iinisservices by such station.
(d)(1) Any remuneration received bv a public broadcast statirin asa result of offerings which are authorized in this section sh«ll notbe considered to be non-Federal financial support for purposerc r&fsection 896(k)(7).
(2) For purposes of paragraph (1), the broadcasting nf anv an-nouncement by a public broadcast station which includes the use ofany business or institutional logogram (as defined in section8'99A(a)) shall not be considered to be the provision of a service forivhich remuneration is received.
(e) Each public broadcast station uhich engages in the activityspecified in subsection (b)(1) shall, in consultation with the Corpora-tion, develop an accounting system which is designed to identify anyamounts received as remuneration for, or costs related to, such ac:-tivities under this section, and to account for such amounts sepa-rately from any other amounts received by such station from anyspource.



MINORITY VIEWS

H.R. 3288—PUBLic BRoADcAsTING AMENDMENTs AcT oF 1981

Now that the Congress has gone on record in favor of budget,cuts, we must follow through with that commitment. Each segmentof the budget must share proportionally in the overall reduction.Hard decisions cannot be avoided; a day of reckoning is inevitable.We urge our colleagues to face up to these decisions early in thegame, not later. Reauthorization levels of the Corporation forPublic Broadcasting {C.P.B.) typify the tough decisions that must bemade. And before th" Congress or the Administration can fullysupport the Public Broadcasting Amendments of 1981 {H.R. 8238),other sustantive changes are in order.

1. PROPORTIONAL REDUCTION IN FUNDING

When compared to the sacrifices that the people have been askedto make in food stamps and Medicare, the funding levels for theCorporation for Public Broadcasting look a ronomical. But there isa place for public broadcasting in our society. Nevertheless, itsvalue must be put in perspective when matched against other Fed-eral programs for fewer Federal dollars. Simply stated, it mustshare proportionally with the cuts th" t, other government programsand the people have been asked to bear.
Perhaps, a more telling reason for a proportional reduction infunding for C.P.B. is the unique advantage Public Broadcasting hasin securing alternative financing. While other social programs sus-tain permanent reductions, Public Broadcasting has the advantageof immediately recouping those reductions through alternativefunding, such as viewer contributions, lease cf its facilities, corpo-rate and foundation grants.
It is also well to mention that the authorization levels in H.R.3238 apply to fiscal year 1983 through fiscal year 1985. Eventhough the focus of the Reagan budget was 1982, it does notmean that C.P.B. reauthorization should escape review. Conversely,future authorizations that are locked in by present law need great-er scrutiny, because no one can forecast the economic environmentwhen that particular authorization becomes operative. Reducedspending policies should apply to future budgets that are nowunder consideration.

2. ALTERNATIVE FINANCING OPPORTUNITIES

Public Broadcasting has yet to tap the real alternative financingopportunities—and they are immediately available. A dignifiedform of institutional advertising should easily fill the gap createdby reduced Federal funding. Moreover, it will be a healthy exercisein self-reliance. It is a trait that needs to be developed as quasi-gov-
~39&
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ernmental corporations are weaned from Federal funding in thiyears to come.
An amendment has been drafted permitting a dignified f'orm ofpublic advertising without compromising the independence &&fPublic Broadcasting. For instance, advertising of products, servic«~,

for facilities is strictly prohibited. Only a mild form of'image" iid-
vertising is permissible. Furthermore, this TV advertising will b«
limited to 30-second spots at the beginning or end of a show.

Inasmuch as this alternative source of financing can '.ie tappedright away, let the stations get on with it. ln additioii, Public
Broadcast stations also rent thei~ facilities f'r commercial use. Fi-
nally, this additional source of revenue provided for in the amend-
r'.i'nt is discretionary. Stations are not forced to use it.

It has also been suggested that we hold off on advertising author-
ity so the matter can be studied. However, short work can be madeof this suggestion because the Federal Communications Commis-
sion has already studied the matter for two years, concluding thatthe Public Broadcasting Stations should have the option of adver-
tising to increase revenues.

3. QUARTERLY DISBURSEMENT VERSUS ANNUAL DISBURSEMENT

H.R. 3238 changes the timing for distribution of funds by C.P.B.
to the local stations from a quarterly basis to an annual basis. Of
course, this change will permit C.P.B. to invest funds at the pre-
vailing interest rate while awaiting distribution. However, this is
precisely the reason why we should keep quarterly distribution tostations. C.P.B. will be tempted to sit on the funds at a fat interestrate and distribute them at the last moment. As a matter of fact,this was one of the reasons why the law alas changed several years
ago, because C.P.B. was sitting on the funds too long. Let us stick
with the current law of quarterly distribution. There is also greater
accountability with quarterly dispersal,

A reversion to annual distribution sets a bad precedent for other
quasi-governmental organizations.

4. FACILITIES PROGRAM (BROADCASTING HARDWARE)

Public television reaches well over 90 percent of the national
market, public radio, 70 percent. For all practical purposes, the
public television market is saturated, with perhaps a few wilder-
ness areas having sparse populations still unserved. Public radio
reaches about 70 percent of the national market. Facilities in con-
struction will raise that figure to 75 percent in the near future. Butunder the current national structure, there is no spectrum avail-
ability in a number of markets. Realistically then, public radio can
only serve about 81 percent of the available market. Therefore, the
public radio market is near saturation. Given the additional cost,
serving the remainder of the radio market in sparsely populated or
wilderness areas is not economically justified. For example, atransmitter in the middle of Los Angeles or Chicago, costing five
million dollars, would serve millions of people. That same transmit-
ter, stil1 costing five million dollars, placed in a sparsely populatedarea would reach only several hundred people. Thus, in today'
market, the incremental cost of serving just a few more people is
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not justified. Another way of putting it is that it takes much great-
er funding to serve fewer and fewer persons. This money can be
more equitably and effectively used for basic community service
grants. Upgrading of existing facilities can be accomplished
through alternative financing.

CONCLUSION

Our package of amendments is simple and straightforward: (1)
we want to reduce Federal funding to the Corporation for Public
Broadcasting on a proportional basis, and then give C.P.B. an op-
portunity to fill the gap through alternative fInancing, (2) we want
greater accountability by retaining the present law, requiring quar-
terly distribution over annual distribution, and (3) we want to
shelve the facilities program which will force Public Broadcasting
to concentrate on what it does best-programming.

JAMES T. BROYHILL.
CLARENCE J. BROWN.
JAMEs M. CGLLINs.
NORMAN F. LENT.
MATTHEW J. RINALDO.
CLEVE BENEDICT.
DAN CoATs.
THQMAs J. BLILEY, JR.



ADDITIONAL VIEWS OF THE HONORABLE TOM TALJKI",
(R-IOWA)

H.R. 3238, the Public Broadcasting Amendments Act of 1!)Hl, de-creases the federal government's financial commitment to publictelecommunications and increases the opportunities for alternativefinancing available to public broadcasting. In these times of fiscalausterity, it is entirely appropriate that the authorization levels forthe Corporation for Public Broadcasting and NTIA facilities pro-gram are reduced. While I am generally pleased with this Commit-tee's work and supportive of this measure, I am concerned that weare ignoring a potential revenue resource for public broadcasting—institutional advertising.
In view of the reduction of federal funds, public broadcastirigmust explore a variety of revenue-producting avenues. While I sup-port the Majority's studies on alternative financing, I believe weshould address the question of "institutional advertising" in a moremeaningful way. But the information and data necessary for acomplete evaluation of the institutional advertising does not existand will not exist until an experimental program is undertaken. Ishare the apprehension of my fellow Members about this unex-plored resource, but the federal government's decreased financialcommitment to public telecommunications forces us to act now. Wecannot postpone further the debate on the merits and consequencesof institutional advertising.
The amendment which I offered and subsequently withdrew atthe full Committee markup session on May 13, 1981, requests theFederal Communications Commission to est"blish a temporarydemonstration program to determine the feasibility of permittingpublic broadcast stations to broadcast institutional advertising.Under the amendment, the corporation for Public Broadcasting se-lects Ave stations andior state systems from a voluntary applicantpool to study institutional advertising's inf1uence or effect on pro-gramming, the audience's reaction and response, and the market's

acceptance. The program would &.ast one year and the selection ofparticipating stations must ensure a representative geographicaldistribution and include stations or systems serving audiences ofvarious sizes. An institutional advertisement is interpreted as anyadvertisement or commercial which promotes, or relates informa-tion with respect to, a particular business, organization, or enter-prise or a particular industry, trade, or profession. It does not in-clude any material which is specifically related to any service, fa-
Hlity, or product. Any institutional advertisement would not inter-rupt regular programming and would only be broadcast at the be-ginning or the end of a program. The announcement would notexceed 30 seconds in duration and consecutively the announce-ments would not exceed 2 minutes.

i42i
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[page I]

The Committee on the Budget, to which was submitted reconcilia-
tion ~commendations pursuant to title III of the First Con'current
Resolution on the Budget for Fiscal Year 1989 (H. Con. Res. 115,
Ninety-seventh Congress), having considered the same, reports
favorably thereon and. recommends that the bill embodying'those
recommendations do pass.
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Section 398, Equal Employment Opportunity
The conferees agreed to retain current law, as provided in the

House bill.

Section 399, Editorials; Recordings of Certain Broadcasts
S 720 and HR 8238 were substantially similar in their amend-

ments to Section 399. The Senate accepted the House amendments,
Section .399A, Logogra ms

HR 8238 authorized public television and radio stations to broad-
cast the logos of corporate underwriters. The Senate had no compa-rable provision.

The Senate accepted 'the House proposal with an amendmentthat the FCC is explicitly authorized to consider further rulemak-
ings, consistent with the purposes of this provision, in this area.
Section 399B, Commercial Activities.

HR 8238 authorized public broadcast stations to offer certain
facilities, services, and .products for remuneration, but barred thebroadcast of advertisements. S 720 continued no comparable provi-
sioII.

The Senate accepted the House amendment.
StudiesIAdvertising Eiperj ment

S. 720 contained a study by the FCC of its rule regarding on-ter.
sponsorship indentification by the stations, and related issues. QR3288 established a Temporary Study Commission to explore andreport to Congress its review of all financing alternatives, and re-lated issues, available to public broadcasting, and provided for an18-month experiment whereby. selected stations could broadcast ad-
vertisements.

The conference agreement accepts the House amendment, withan amendment that renders optional the advertising experiment.
However, if the Study Commission does decide to conduct the ex-
periment, it shall proceed as outlined in HR 3238.

CHAPTER II—RADIO AND TELEVISION BROADCASTING

RADIO AND TELEVISION LICENSE TERMS

The Senate bill amended Section 807(d) of the Communications
Act of 1934 to extend license terms for radio indefinitely from thepresent three year period, and to extend television license termsand from three to five years, The conference agreement accepts theSenate proposal to extend .television license terms to five years.The conferees, however, decided to extent radio licenses from 3years to 7 years. Broadcast licenses presently in effect could not beextended until the time of renewal. The conferees note that the evi-dence demonstrates that the marketplace is more competitive inthe radio industry than in the television industry—enough so tojustify a longer term.

The conferees note that the extension of terms for broadcast li-
censes would help to reduce costs to broadcasting and the Commis-.
ion costs, while at the same time allowing the Commission to do abetter job reviewing broadcasters'erformance. Periodic license

1257
1
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86 F.C.C.2d 141 printed in FULL format.

In the Matter of Commission Policy Concerning the
Noncommercial Nature of Educational Broadcast Stations

BC Docket No. 21136

FEDERAL COMMUNICATIONS COMMISSION

AscApEX. 13

86 F.C.C.2d 141; 1981 FCC LEXIS 499; 49 Rad. Reg. 2d (P & F)
889

RELEASE-NUMBER: FCC 81-204

May 19, 1981 Released; Adopted April 23, 1981

ACTION: [**1] Second Report and Order (Proceeding
Terminated)

JUDGES:
By the Commission: Commissioner Quello Issuing a Statement in Which

Commissioner Fogarty Joins; Commissioner Washburn Issuing a Separate Statement.

OPINION:
[*141] 1. In the First Report and Notice of Proposed Rule Making in this

proceeding (hereinafter "First Report," 69 FCC 2d 200 (1978)), we sought
comment, through rule making, on 22 specific questions regarding the
noncommercial nature of public broadcasting. nl These questions had beendistilled from the inquiry stage of the same proceeding, n2 and related to a
single theme. We stated that our proposed answers were intended to place limits
upon some types of fundraising activities, with an eye toward striking a
reasonable balance between the financial needs of such stations and their
obligation to provide an essentially noncommercial broadcast service. These
proposals received extensive comments from a wide range of individuals,
associations, and licensees, see Appendix A. We now believe, based upon the
record in this proceeding, that the overall approach embodied in the 22 specific
questions warrants re-examination, and that the record does not support many of
the specific rules [**2] that were proposed.

nl The term "public broadcasting" is used here to refer to all stations
licensed by the Commission as noncommercial educational broadcast stations.

n2 Notice of Inquiry (Inquiry), FCC 77-162, March 15, 1977, 42 Fed. Reg.
15927 (March 24, 1977) .

[*142] 2. The First Report alluded to a pattern of complaints from the
public and from commercial broadcasters regarding the practices of public
broadcasting stations (para. 2). However, the record now available to us
provides scant support for the contention that there has been a pattern of
significant abuse. We agree with several commenting parties who urged that a few
isolated complaints should not form the basis for general proscriptive rules
that affect all public broadcasting stations. The basic thrust of both the
Inquiry and the First Report was highly proscriptive. The proposals would
have created a highly specific set of rules codifying a host of major commercial
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announcement and fundraising questions raised by public broadcasters. Many
comments urged us to adopt less restrictive rules which would be consistent with
our present purposes and would be consistent with other recent policy [**3]
decisions. n3

n3 Some parties cited our Inquiry and Notice of Proposed Rule Making in
Deregulation of Radio, 44 Fed. Reg. 57636, pub. Oct. 5, 1979, as standing in
contrast to the present proceeding. See also, Deregulation of Radio, 46 Fed.
Reg. 13888, pub. Feb. 24, 1981. However, that action was premised in part upon
the idea that market forces would impel the licensees to deliver programming
consistent with the public interest, even in the absence of regulation. The
present proceeding is designed to assure that the programming of public
broadcasting is not primarily in response to the market's commands. However, in
many other respects, the parallel is properly noted and here, as there, we are
attempting to minimize the oversight and reporting burdens that licensees will
face, relaxing these burdens where there is no strong reason not to do so.

3. The Commission's interest in creating a "noncommercial" service has been
to remove the programming decisions of public broadcasters from the normal kinds
of commercial market pressures under which broadcasters in the unreserved
spectrum usually operate. The policy underlying this Report and Order is
designed to serve [**4] that end and to eliminate rules which are not
required for that goal. At the same time, the Commission recognizes that
substantial funding for public broadcaster programming is derived from business
establishments in the form of grants or gifts and that acknowledgement of those
funds is proper and possibly necessary to assure the continuation of such
funding. Consequently, this Report and Order provides greater flexibility for
public broadcasters in this area, relying partially upon good faith efforts of
licensees to prevent abuses and to maintain the essential character of the
noncommercial service.

4. The result of this major re-examination is our decision to eliminate the
existing proscription against all promotion of products and services and toinstitute a more appropriate "consideration received" rule. Consideration is a
term used to denote anything of value given in exchange for something else of
value. Although the Commission has felt in the past that no promotion of goods
and services should be allowed on noncommercial stations, we now think that the
promotion of goods and services without consideration can in some instances
further the public interest. We feel [**5] we need to amend [*143] our
rules to allow broadcasters to promote the programs and events of organizations
when they determine that it would be in the public interest to do so. However,
we are continuing to maintain the noncommercial nature of public broadcasting by
not allowing a broadcaster to promote the goods or services of an entity or
person in return for consideration. In addition, we reject proposals to regulate
tightly the airing of contributor acknowledgements and proposals to restrict
other fundraising activities on behalf of the stations. The effect of these
changes will be to broaden the permissible areas of licensee discretion in
making their public interest judgments and likely will broaden the sources of
private support for public broadcasting. The contributor rules should encourage
more private donations and increase the total amounts of contributions. This
broadened public funding should reduce the ability of any single private or
public entity to affect program decisions and thus should help insure that the
programming decisions of public stations are consistent with the intended status
of public broadcasting.
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5. A secondary aspect of the new regulatory scheme is that [*"6] it is
consistent with traditional First Amendment analysis. The new rules: (I) are
within the power of the Commission, (2) further the substantial and important

interest of preserving the public broadcast service, (3) can be implemented
without affecting First Amendment freedom, (4) are no broader than necessary to
achieve their aims, and (5) are as specific as possible. As such, the new system
withstands even the most strict constitutional scrutiny applied by the U.S.
Supreme Court in related cases.

6. Perhaps the most important finding to emerge from this proceeding is that
the Commission does not now have available to it a comprehensive statement of
the goals and purposes of public broadcasting and of the means by which these
should be pursued. Absent consensus on the nature of the essential differences
attendant to the noncommercial services, we are likely to resolve the particular
policy questions in ad hoc ways that may not be consistent and orderly. The
problem has become more acute recently, as the types of broadcast and
nonbroadcast service have expanded and diversified. Public broadcasting has
pioneered in the development of satellite program delivery for television
[**7] and radio, in captioning for the deaf, and in other technical areas.
Public stations currently are attempting to re-examine their traditional funding
approaches. In this volatile situation, we do not believe it is appropriate for
the Commission to endorse or forbid particular practices through ad hoc
actions until we have performed a basic review of the public broadcast service.
Such a review now is underway in the Policy and Rules Division of the Broadcast
Bureau. We expect the staff to present recommendations to us on an expedited
schedule for possible future rule making activities in the area. For present
purposes we have sought to pursue rule making only so far as it is clearlyjustified by the record in this proceeding. We have deferred [*144] to alater inquiry or rule making the basic questions concerning public
broadcasting's central purpose, the government's responsibility, the impact of
new sources of financing, and of the impacts of new technologies. For now, it issufficient to state that we seek to maintain an essentially noncommercial
character for public broadcasting and are here adopting what seems for the
present to be the minimum regulatory structure that preserves [**8] a
reasonable distinction between commercial and noncommercial broadcasting.

The Basic Programming Rule: A Summary of Relevant Comments

7. The most significant fact to emerge from the comments was a need to
re-examine the basic noncommercial programming rule and in so doing we have
determined that a "consideration received" standard will be more appropriate for
determining permissible broadcast matter for public stations. The position of
the commenting parties provided much support for this change. For example, manyparties argued that the Commission's rule proscribing "announcements promotingsale of products and services" raised serious questions under the First
Amendment because it: (I) failed to further a substantial or compelling
government interest where the licensee received no consideration for broadcast
matter, and (2) was based solely on the content of the proscribed speech.
Regardless of the merits of this argument the Commission believes that the
regulatory approach announced here removes the ambiguity of the present rules byeliminating the vexing problem of determining what language "promotes" the sale
of products or services and establishes an objective standard by [**9] which
to judge certain broadcast matter. Moreover, the new criterion is not based upon
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the "content" of the broadcast matter. Further the Commission believes that the
rule is related to and furthers the government's interest in creating a public
broadcast service.

8. Sections 73.503(d) and 73.621(e) of the Commission's present rules state
that, subject to limited exceptions, "no announcements promoting the sale of
product or service shall be broadcast in connection with any program." The
Commission has applied this proscription to: (1) announcements made on behalf of
commercial entities promoting their products and services, (2) announcements
made on behalf of nonprofit organizations, either at their request or by thelicensee's own choice, promoting activities where the sale of goods or services
was involved, and (3) announcements promoting the licensee's own activities
where the sale of goods and services was involved. Many commenting parties were
concerned with the proscription as applied to the latter two types of
announcements.

9. The Commission has invoked the proscription to disallow announcements
urging attendance at, or "promoting" in other ways, nonprofit organizational
[**10] activities and transitory events, such as plays, concerts and
fundraising efforts, where an entry fee was required or where goods and services
were sold. For example, prohibited announcements [*145] would include: "TheFirst Avenue Church is having its annual garage sale this Sunday. There are manyuseful items on sale so be sure to attend," or "The Red Cross is sponsoring a
dance this Sunday featuring the latest in disco sounds. Admission is only $ 2.00
so be sure to stop by and join the fun and help a worthy cause in the process."
The First Report proposed no change in this general prohibition.

10. Commission authority to create special rules for commercial-like
practices of public broadcasters is found in Sections 303(a) and (b) of the
Communications Act of 1934, as amended (Act), which authorizes the Commission toclassify radio stations and to prescribe the nature of the services to be
rendered by each class of licensed station and each station within any class.
The parties acknowledge the Commission's authority to prohibit commercial or
commercial-like activity in particular broadcast services but they point outthat any regulatory scheme adopted by the Commission to achieve [**11] this
end must be consistent with First Amendment freedom of speech guarantees andFifth Amendment equal protection principles. The Commission's proposed rules aresaid by the parties to conflict with requirements of both of these
constitutional principles.

11. The parties repeatedly cite U.S. v. O'rien, 391 U.S. 367 (1968),
which held that a government regulation affecting First Amendment freedoms isjustified only:

If it is within the constitutional power of the government; if it furthers an
important or substantial governmental interest; if the government interest is
unrelated to the suppression of free expression; and if the incidental
restriction on alleged First Amendment freedoms is no greater than essential to
the furtherance of that interest. Id. at 377. n4

n4 The last component of this test is similar to the "less drastic means"
principle. Shelton v. Tucker, 364 U.S. 479 (1960), cited by some parties. It
requires that a government limitation upon free expression be imposed only whenthere is lacking an alternative method of achieving the government's aim that
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would be less restrictive of these fundamental rights.

The parties also frequently [**12] cite Community Service Broadcasting of
Mid-America, Inc. v. F.C.C., 593 F. 2d 1102 (C.A.D.C. 1978), in which the

Court of Appeals stated:

The First Amendment requires the strictest form of scrutiny be applied where
the purpose of a statute is related to suppression of free expression of ideas
or information. Applying such strict scrutiny, the Supreme Court has held that
the statute or regulation must be found unconstitutional unless either the
speech in question is not fully protected by the first amendment or its
suppression is essential to a compelling government interest. (citations
omitted). Id. at 1111.

The parties'asic argument is that the Commission's blanket proscription of
announcements promoting the sale of a product or service is unrelated to, and
fails to further, any important, substantial, or compelling government interest.

12. The parties generally claim that the purpose and objective in creating a
public broadcast service was to classify and distinguish one [*146]
broadcast service which separated programming decisions from commercial
marketplace pressures and which did not depend on advertising revenue to supportit. n5 The parties argue that [**13] the Commission's rules proscribing all
announcements that merely promote the sale of products or services, regardless
of whether they are broadcast in return for consideration, are unrelated to
commercial marketplace concerns and fail to further the purpose for which public
frequencies were reserved. The parties maintain that many such announcements are
broadcast simply because the licensee believes them to be in the public
interest. Thus, it was argued that the rules fail to further the intended
governmental interest or are broader than required to achieve the desired
result. The parties state that the Commission may not suppress all commercial or
commercial-like speech merely because it desires to preserve some particular
"tone," "taste," or "style" for public broadcasting. Such suppression is said to
be forbidden because it is based solely on the content of the speech. In
short, the parties believe that, unless the licensee receives payment or some
type of consideration in return for broadcasting program matter, the licensee's
discretion should govern what is broadcast. Such a functional, content-neutral
approach, according to the parties would avoid the constitutional problems
[**14] they attribute to the approach put out for consideration in the First
Report.

n5 See e.g., Sixth Report and Order, 41 FCC 148, 165-166 (1952). For
purposes of this proceeding, we are relying upon the purposes of public
broadcasting enumerated in the Sixth Report and Order. We have not discovered
a sufficient nexus between any valid government purpose and the discouragement
of free expression complained of here to justify continuation of the current
standard, where a less restrictive alternative is available. As a general
matter, however, we continue to adhere to our position in the First Report
that restrictions on commercial programming matter by public broadcasting
stations are appropriate and consistent with the First Amendment. See, First
Report, paras. 8-14. Our review of the legislative history surrounding this
area assures us that the actions we are taking today are both within the scope
of the law and are consistent with the thrust of that history.
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13. Other constitutional arguments are advanced. It is asserted that the
proposals are unconstitutionally vague, and that insofar as waivers are required
for "old time commercials," n6 the rules [**15] constitute an
unconstitutional prior restraint. Additionally, some parties argue that the
proposals contravene the equal protection clause of the Fifth Amendment. The

parties cite Community Service Broadcasting of Nid-America v. F.C.C., supra,
and Police Department of Chicago v. Nosley, 408 U.S. 92 (1972), for the
general proposition that there must be a substantial government interest
furthered by the different treatment accorded public broadcasters and commercial
broadcasters, and that the rules must be narrowly tailored to serve that
interest. It is argued [*147] that the Commission has failed to identify a
"substantial government interest" warranting the virtual total proscription ofits present and proposed rules is desirable. We agree that our rules must
further the government's legitimate interests and, so fas as possible, should
not be based solely upon the content of particular broadcast matter.

n6 "Old time commercial" waivers have been issued to permit the rebroadcast
of formerly popular programs such as Groucho Marx, "The Lucky Strike Hit
Parade," and mystery theatre programs, without deleting advertising matter
contained in those programs.

15. [**16] The current dual system of broadcasting consisting of
commercial and noncommercial stations is dependent upon differences in the
purpose, support, and operation of the two classes of stations. Although thesedifferences have not beeen completely enumerated, the present distinction has
had an important relation to the source of operating revenues for the two typesof stations. Public stations have relied primarily on government and private
contributions; paivate commercial stations have relied primarily upon revenue
paid in consideration for the airing of advertising to promote goods and
services. So long as the commercial/noncommercial distinction is maintained and
not modified, we agree with the parties'ssertions that programming broadcast
in return for receipt of consideration and used to promote the sale of goods andservices is not appropriate for noncommercial broadcasting. Thus, proscriptions
based on these criteria both narrowly define and specifically further the
important government interest in preserving the character of noncommercial
broadcasting, and do so in a way that is highly protective of First Amendment
rights.

16. We also agree with the parties that announcements [**17] promoting
the sale of products and services that are broadcast because the licensee
believes them to be of public interest do not always denigrate the purposes and
objectives of public broadcasting. Adoption of a "consideration for broadcast"
rule will provide an objective method for determining certain permissible
broadcast matter. In view of these conclusions, we are amending our rules today
to make clear that, subject to the exception set out at paragraph 18 below and
the Commission's rules generally, only announcements or programs broadcast in
exchange for consideration are proscribed on public broadcast stations. Further,
because of the delicate First Amendment implications, we are asserting our
intention to respect the good faith judgments of broadcasters in interpretingthis rule and our intention to review those judgments only where it appears
necessary in order to protect the noncommercial nature of public broadcasting.

17. This new rule addresses the compelling government interest in separating
public broadcasting station programming decisions from commercial considerations
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as much as possible. It does not address the compelling government interest in
insuring that reserved [**18] educational frequencies be used for
educational, instructional, and cultural programming. This latter interest is
the basis for rules restricting certain broadcast matter and is discussed in
paragraphs 42 & 43 below.

18. In adopting a rule proscribing announcements broadcast in [*148]
return for consideration, the question arises of how contributions of money,
goods and services to licensees fit within the proscription. n7 Such
contributions are made, at least in part, in return for or with the expectation
of broadcast acknowledgments. Contributions to public licensees constitute a
principle source of financing broadcast operations. This source, through the
federal "matching" system, has received Congressional endorsement as sound
public policy. Moreover, it should be recognized that announcements
acknowledging entities contributing money for particular program purposes must
be made in many situations pursuant to Section 317 of the Communications Act and
Section 73.1212 of the Commission's Rules. The regulatory system adopted today
does not change the requirements of Section 317 and Section 73.1212. The
Commission believes that donor identification announcements are informational
[**19] and appropriate. n8

n7 Throughout the comments, the parties repeatedly assert that as morerestrictions are placed upon broadcast identification of donors, the more
reluctant donors will be to donate and that if present restrictions were
loosened, more entities would be willing to contribute. We agree and note that
severe restrictions upon a station's ability to foster contributions from the
general public may have the unintended result of enhancing the dependency of
these stations upon large commercial underwriters and upon government funds.

n8 Section 317(a)(1) of the Communications Act of 1934, as amended, states:
Sec. 317(a)(1) . All matter broadcast by any radio station for which any

money, service or other valuable consideration is directly or indirectly paid,or promised to or charged or accepted by, the station so broadcasting, from any
person, shall, at the time the same is so broadcast, be announced as paid for or
furnished, as the case may be, by such person: Provided, that "service or other
valuable consideration" shall not include any service or property furnished
without charge or at a nominal charge for use on, or in connection with, a
broadcast unless it is so furnished in consideration for an identification in a
broadcast of any person, product, service, trademark, or brand name beyond anidentification which is reasonably related to the use of such service or
property on the broadcast. (Emphasis added).

The gist of Section 317 is as follows: All program matter broadcast for
consideration must be so identified at the time of the broadcast. However, goods
or services provided at little or no cost and used on a broadcast are exempted,
unless provided in consideration for overt commercial promotion.

The exception, underlined above, is commonly referred to as the proviso
clause. In commercial broadcast operation, this language permits licensees to
omit the otherwise required sponsor identification announcements when usingon-the-air an item given to them when used for its usual purpose, for example, a
car given by Ford Motor Company used by a detective in a detective program or arefrigerator given by General Electric Company used on the set of a program
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requiring a kitchen. In the public broadcasting context, we believe
identification of donors and descriptions of goods and services are generally
appropriate and this is consistent with Section 317 {a) (1) . For discussion of the
proviso clause and examples of its application, see Applicability of the
Sponsorship Identification Rules, 40 FCC 141 (1963), updated and revised, 40

Fed. Reg. 41936, RR Current Service Volume, paras., 10:1110 and 53.2051 (1975).
[**20]

19. Accordingly, we are amending Sections 73.503 and 73.621 to delete
language proscribing announcements which promote the sale of products and
services and are replacing it with language stating that [*149] "no
announcement shall be broadcast in exchange for the receipt of consideration to
the licensee, its principals, or employees. However, acknowledgments of
contributions can be made."

20. We turn now to the specific policies and proposed rules discussed in theFirst Report. The actual questions proposed in the Inquiry are attached as
Appendix C.

Fundraising that Suspends Programming

21. The Commission proposals which perhaps received the most publicity, aswell as the most objection, were the ones placing limits on the amount of timepermissible for auction fundraising and nonauction fundraising (such as
marathons and pledge weeks) during periods of suspended programming. n9 We
recognized in the First Report that fundraising during on-the-air
solicitations was important to licensee funding requirements and that Congress
envisioned that at least some of this activity would occur. However, we also
noted that time devoted to this activity detracted from the presentation
[**21] of programming which the system was established to broadcast, that time
devoted to fundraising was increasing, and that, with respect to auctions, theactivity often seemed overtly commercial.

n9 The Commission stated that fundraising programming of sixty seconds orless would be unlimited. Nothing in this record indicates that this position
should be altered.

22. The Commission proposed a rule limiting the broadcast of auctions to ten
days per calendar year with an additional restriction that no one day's auctionactivity consume more than 50% of that day's broadcast time. The comments onthese proposed rules can be summarized as follows: {a) some had no objection to
a limit and felt that ten days or slightly more was an adequate amount of timeto devote to auctions; (b) most felt that the 50% limitation impinged uponflexibility particularly on weekends when substantially more than 50% of the day
may be devoted to auction activity; (c) many felt that while a limit of ten tofourteen days was sufficient time for auctions, the amount of auction time
should be left to the licensee's discretion; and (d) time devoted to auctions
was self-limiting by viewer and listener resistance. [**22] In addition, the
Commission proposed rules to specifically define underwriters and to limit the
number of underwriter acknowledgments that would be allowed during auctions.
Commenters said these restrictions would preclude announcements crediting mostentities underwriting auctions and would be difficult to administer in view ofthe different ways licensees compute expenses.
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23. Further, a limit of ninety hours per calendar year was proposed for
nonauction fundraising activity. Also, the Commission proposed that broadcast
acknowledgments of underwriters, as permitted during auction periods, would not
be allowed.

24. Several objections were raised with these fundraising proposals. The
ninety-hour limit was criticized by public radio licensees as [*150]
discriminatory because it would permit television stations more time for overall
fundraising. The ninety-hour limit also was criticized as being too restrictive
for stations that rely heavily upon viewer donations. n10 Many commenters said
that the activity was self-limiting, and thus no such Commission imposed
regulation was necessary. Others said that if a limit were adopted, it would be
more appropriate to tie it to each station's average [**23] weekly
hours-on-the-air. Some parties suggested no fundraising time limit be adopted,
but rather, that time devoted to fundraising should be reviewed at license
renewal time as part of the public interest determination.

n10 For example, Pacifica Foundation states that its six radio stations each
devote an average of approximately 430 hours annually to nonauction fundraising.
Other licensees stated that they broadcast well over one hundred hours annually
of such programming,

25, The Commission has reconsidered its proposals to limit the amount of
time licensees may devote to fundraising during periods of suspended
programming. We no longer consider there to be a significant difference between
the auction and non-auction contexts. The proposal to impose time limits on all
such activity now seems unnecessary and we will not adopt such limits, Time
devoted to fundraising, as the parties state, is limited by audience resistance,that is, it may be expected that, as fundraising increases, audience supportwill decrease. Indeed, licensees state that audience dissatisfaction is taken
into consideration when planning fundraising events making such activity
self-limiting. n11 Adopting [**24] the proposed time limits may also have had
the effect of encouraging licensees presently below the limit to increase
fundraising. Additionally, we note that present levels have not generated
significant complaint nor have we found significant licensee abuses. Finally,
although the proposals for fundraising time limits received considerable public
exposure in the media as well as through the Commission's public notices and its
Actions Alert publication, public support virtually was non-existent. For all of
these reasons, no general limiting rule will be adopted.

nil There is evidence that many people avoid public broadcasting entirely to
avoid fund requests (PBS Comments, Appendix E, p. 8) and that those who do
contribute money are becoming irritated with appeals (PBS Comments, Exhibit E,
p. 3).

26. Although we have decided not to place limits on time devoted to
fundraising, we wish to emphasize that this activity could be one of concern. We
note that Congress, in enacting the Public Telecommunications Financing Act of
1978, recognized the "increased focus of the public stations'esources and
energies on fundraising at the expense of programming" and acted to lower the
federal [**25] matching ratio in an effort to "help reduce the fundraisingactivities of the system." H. Rep. No. 95-1178, 95th Cong., 2d Sess. 19
(1978) . Thus, it is possible that circumstances could so change as to warrant
our revisiting this area in the future. We conclude that current fundraising
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practices have disclosed no pattern of abuse warranting rule making.

[*151] 27. Regarding a more specific matter, the purpose of the proposed
rule, which defined an auction underwriter as a contributor of 30% or more of
one day's legitimate auction expense, was to address the auction practice of
extensively crediting in-kind contributions of nominal value, e.g., coffee

for
auction volunteers. We have also reevaluated this proposal. With the benefit of
the record now available, we no longer perceive any harm to the public that
necessarily flows from this practice. In addition, the Commission is persuaded
that varying methods of computing expenses could lead to such a rule being
virtually unenforceable. We also are sympathetic to arguments that auctions
contain many facets and that small contributions to various facets represent a
large amount in the aggregate which may be lost if rules restricting [**26]
acknowledgment of small and medium size contributions are adopted.

28. Also, in the First Report we discussed the apparent discrepancy in our
past practice of allowing underwriter credits for auctions but not for
nonauction fundraising methods. Although the First Report suggested that the
distinction had some factual basis, the record here suggests that a uniform
policy is now possible and appropriate. Accordingly, we will not adopt a rule
change regarding identification of auction underwriters during auction periods
and will apply the same policy in both the auction and nonauction fundraising
contexts. The remaining questions raised in the First Report now will be
addressed largely in the order in which they appear in the document.

Question 1: Promotion of Transitory Events

29. Question one essentially concerned the promotional aspects of
announcements describing transitory events occurring in licensee service areas
such as concerts, plays, activities of nonprofit organizations, and other events
where admission charges were required or goods or services offered for sale.
Under the rule being adopted today, so long as these announcements are not made
in return [**27] for consideration, licensees may describe these events
whether conducted by nonprofit or profit-making organizations in any manner they
choose, including mentioning price and urging attendance.

Questions 2 and 3: Promotion of Courses, Government Documents, etc.

30. Questions two and three concerned the promotional aspects of
announcements of educational courses, government documents, and credit cards,
and the availability of program-related goods and services. The question of
credit cards is dealt with at paragraph 41 below. With respect to announcements
for educational courses and the availability of government documents, when such
announcements are not made in return for consideration, they no longer fall
under our rules.

31. With respect to announcements promoting the sale of program-related
[*152] goods or services (for example, transcripts of public affairs
programs), the Commission stated in the First Report that it believed such
announcements to be overtly commercial where the cost of the goods or services
was more than nominal or where the licensee, program producer, program supplier,
or on-air personality had a financial interest in the sale. Accordingly, the
First [**28] Report included a proposed rule prohibiting such
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announcements with some exceptions. Under the rule adopted today, so long as the
licensee receives no consideration for an announcement promoting the sale of
particular program-related goods or services or the price of the item is only
nominal, such announcements may be broadcast. A different issue is posed where
the promotion involves a nonbroadcast interest of the licensee or other
broadcast personnel. The Commission has long maintained that licensees have an
obligation to prevent the use of their facilities to promote unfairly their own

nonbroadcast business interests, WFLI, Inc., 13 F.C.C. 2d 846 (1968), and to
take extraordinary measures to insure that no program matter is presented as a
result of employee outside business interests which may conflict with their
station responsibilities, Crowell-Collier Broadcasting Corporation, 14 F.C.C.
2d 358 (1966). These principles are applicable to programming broadcast by
public licensees and apply to offerings of program-related goods and services by
program producers, program suppliers, and on-air personalities, Fordham
University, 18 F.C.C. 2d 209 (1969) . Accordingly, ["™29] we expect
licensees to carefully scrutinize goods and services offered in connection with
various programs to insure that these program-related materials are offered on
the basis of public interest considerations and not the private economic
interests of the offeror. n12

n12 See, Letter to Washingtonian Magazine, 84 F.C.C. 2d 130, FCC 80-727,
adopted December 9, 1980. There the Commission considered questions posed by
Dial Magazine, an expanded program guide developed by four major public
television stations intended to produce revenue through the sale of advertising
in the magazine and to encourage subscription membership in the station. Since
Dial was provided without additional charge to members making donations in
connection with fund-raising activities, the Commission indicated that it was
best analyzed as a premium to encourage station contributions and thus was
consistent with established policy and the proposals of the First Report. The
Commission found that the policy barring unfair promotion of licensee business
interests was apparently inapplicable to the situation under both established
policy and the proposals considered in the First Report affirmed here. The
analysis used there is also applicable to the new scheme adopted today: "We
believe that the policy stated in the First Report ... barring promotion of
licensee-related interests when related to program matter, is not pertinent to
references to premiums available to station contributors. The Commission's
concern in the area of program-related material was that programming might be
selected because of its value in exposing related products or services for
commercial gain. The Commission's proposed precautions to assure that
noncommercial motives are at work in licensee's program selection are not
necessary for premiums made in conjunction with membership solicitations." Id.,
at 13.

The case did not raise the question of the propriety of announcements urging
advertisers to purchase space in a program guide, but we believe that such
announcements would violate past policy and the "consideration received" rule.
[**3 0]

[*153] Questions 4 and 5: Remote Broadcasts

32. Questions four and five concern public broadcasting station practices
when originating programming from a commercial place of business for fundraising
or any other purposes. The questions principally were whether such programming
(commonly referred to as remote broadcasting) was appropriate and, if so, to
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what extent the name and location of the commercial enterprise should be
broadcast and listeners urged to attend.

33. In the First Report, the Commission suggested that use of a commercial
place of business for fundraising would be inappropriate but that such
programming for non-fundraising purposes might well be in the public interest.

The latter type of programming often consists of live broadcasts from theaters,
nightclubs, athletic stadia, and auditoria. The consideration rule announced
here today should simplify analysis of these questions. While the free or
discounted use of commercial premises may be consideration to the licensee, the
contexts of each use is controlling under the new rule. The Commission will not
view the mere permission of an establishment to broadcast an event as
consideration. Where broadcast of this programming [**31] is based upon the
licensee's public interest judgments rather than an exchange of consideration,
identification of the origination point would raise no question. However,
obvious promotion of an event and/or establishment could raise factual questions
as to the agreement between the establishment and the licensee. Making an
establishment available in exchange for on-air promotion beyond that reasonably
related to the production of the program would constitute consideration, and
would be prohibited. We stress that it is the announcement for consideration
that invokes the rule, not the event itself.

Question 6: Prizes and Premiums

34. Question six concerned use of prizes or premiums to promote listenership
and listener donations. In the First Report, the Commission asked for comment
on the following specific areas regarding the use of premiums and prizes: (I)
the inherent commercialism accompanying the use and depiction of particular
authors, artists, and product brand names in describing premiums, and (2) the
extent to which products and services from other companies are excluded from use
as premiums (or auction items) as a result of licensee procedures employed to
determine [**32] what goods and services are featured during fundraisingactivities. The comments indicated that licensees choose premiums, prizes, and
auction items primarily based upon the items'ssociation with particular
programming and/or the degree to which the items are discounted or donated.
Several commenters argued that a [*154] meaningful description of a product
had to include at least a brand name and the product's qualities. Likewise, it
was argued that a book or painting could not be adequately described without
naming the author or artist. To the extent these practices contain
"commercialism" the parties believe they are necessary. The Commission sees no
abuse in the criteria employed to choose premiums, prizes, or auction items. We
also believe that the mention of brand names, authors and artists constitutes
meaningful information in describing the value of a premium, prize or auction
item. n13

n13 Obviously, for a prize or premium to be effective, it must and will be
disclosed. While it is conceivable that this type of promotion could be abused,
resulting in overt commercialism, we have no evidence of such abuses.

35. We also recognized in the First Report that, under past [**33]
interpretation of our rules, licensees could not mention the names of parties
donating such items and that descriptions were limited to attributes reasonably
related to their value as prizes. Mention of the donor's name was prohibited
unless material to a description of the item's value as a prize. Some parties
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objected to the proscription proposed in the First Report against mentioning
donors of prizes. It was stated that such a proscription: (1) discriminates
against businesses which cannot be recognized by the mention of their products,
(2) curbs a practice which results in very little real commercialism, and (3)
discourages businesses from donating items to be used as prizes. We are
persuaded by these objections, and will therefore allow identification of
donors of such prizes when the prizes are described. Such identification

appears
consistent with Section 317(a)(1) and our decision today to allow
acknowledgments for in-kind contributions as well as for cash.

Question 7: "Name Only" Limitation

36. Question seven in the First Report concerned the Commission rules
limiting underwriting and credit announcements to the donor's "name only" but
permitting, in certain [**34] instances, mention of a company division or
subsidiary. The question asked what guidelines should be employed in determining
what constituted a bona fide division or subsidiary in lieu of continuing to
make this determination on a case-by-case basis. The First Report indicated
that the case-by-case approach still appeared appropriate. In addition, the
First Report rejected the requests of numerous parties to expand the "name
only" requirement to permit, for the sake of clarity and full identification
where necessary, mention of the donor's product, location, logo, or generic
name. n14 Parties argued that such expansion would significantly increase
donations.

n14 The Commission has authorized fuller identification to avoid confusion
between similarly named entities but only after specific approval.

37. Few parties commented again in the proceeding on the [*155] meaning
of what constitutes a bona fide operating division, but many parties again,
for the same reasons as stated in the First Report, n15 requested
liberalization of the "name only" requirement. We are sympathetic with this
request to the extent that the acknowledgments are basically informational
[**35] and provide clarity and full identification of donors. We no longer
believe that restricting acknowledgments to name only is necessary to protect
the noncommercial nature of public broadcasting. By allowing greater flexibility
in determining the content of noncommercial acknowledgments, we now act on our
belief that public broadcast licensees are fully capable of setting their own
standards of acceptability in the area. With this greater latitude andflexibility licensees will be able to develop new policies for such
acknowledgments that while consistent with their noncommercial status will
stimulate new and broader sources of financial support for programming and
general operation. n16 Therefore, the name only requirement for donor
acknowledgments will be deleted to allow the use of a corporate logo and other
nonpromotional information about the donor, including location and
identification of product lines. n17 It should be noted that the acknowledgments
permitted here are not to be confused with the announcements considered in
previous sections of this document that may promote goods and services absent
consideration when the licensee considers them in the public interest.
Acknowledgments [**36] are strictly for identification of donors and should
not promote the company, products or services of the donor. Announcements which
contain comparative or qualitative description of a product or company go beyond
permissible limits. For example, while an announcement identifying Exxon
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Corporation, producer of petroleum products would be permissible, announcements
identifying Exxon as the producer of "fine" or the "best" petroleum products
would be prohibited. In addition, stations should be very careful to avoid
factual circumstances which lead to the appearance that announcements may have
been made for consideration. n18

n15 Reasons such as: (1) a business'egal name may not be familiar to the
community, but its product, trade, or generic name is; (2) a business may not be
known in some parts of the station's service area, particularly where a station
covers a number of communities; and (3) the donor's name may fail to disclose
the relationship, if one exists, between the donor's business and the program itis underwriting.

n16 Along these lines, licensees may wish to adopt written standards for
underwriter announcement acceptability.

n17 The record in this proceeding amply supports this conclusion. We are
dismissing a recent request for declaratory ruling, that again raises the issue,
as moot, Public Broadcasting Service, Request for Declaratory Ruling Concerning
Underwriting Announcements by Noncommercial Educational Broadcast Stations,
January 5, 1981. [**37]

n18 Agreements where donations are related to promotions of the donor's
company, products, or services are prohibited. In addition, the Commission is
concerned about situations where announcements promoting the goods or services
of a commercial entity are either preceded or followed by a donation. This
circumstance could be perceived as consideration for such a promotional
announcement. We decline to adopt specific proscriptions in this area, such as a
minimum time period between promotional announcements and consideration
received. However, we view the proximity between "donations" and such
promotional announcements as a significant factor in evaluating the good faith
determinations of licensees, and we expect licensees to avoid circumstances that
would raise such questions.

[*156] Question 8: Limits on Acknowledgments

38. Question eight concerned proposed rule amendments to decrease the
permissible number of underwriting and credit announcements in programs of less
than one-half hour from two such announcements to one. The Commission proposedin the First Report to impose such a limitation in programs lasting twelve
minutes or less and expressed the belief that the impact [**38] of the
change, if any, would fall on radio rather than television stations. The
Commission received little comment on this proposed change from public radiostations and the associations which represent them. On the other hand, we
believe that the licensees audience resistance is a deterrent to excessive
announcements. Therefore, we are deleting the note that limits the timing and
frequency of announcements and are leaving these determinations to licensees
applying their reasonable judgments in good faith.

Question 9: Acknowledgments of Non-cash Contributions

39. Question nine primarily concerned a proposal for broadcast recognition
of donors who contribute goods and services to licensee operations, such as
studio equipment or costumes (in-kind contributions), n19 rather than programs
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or funds for their production. In-kind contributions, just as money, are of two
types; either for general station purposes, such as a carpet or a transmitter,
or for specific programs, such as costumes for a specific production or
furniture for a specific set. The Commission proposed a rule to permit
identification of these in-kind donors for general station purposes in the same
manner as cash donors [**39] for general station purposes, i.e.,
beginning and end of day, one contributor once an hour, and in two newly

proposed two-minute breaks each day. The proposed rule did not require that an
in-kind donation be "substantial" to warrant identification of the donor, and
eliminated the "substantial" requirement presently in the rules for cash donors
for general station purposes. To limit the number of acknowledgments, the
proposal would have required that all in-kind donations to specific programs be
acknowledged only on the proposed two-minute breaks. The comments expressedlittle negative reaction to treating in-kind contributors to "general" station
operation in this manner but many objected to this treatment for "specific"
in-kind donations because it proscribed announcements identifying in-kind
[*157] contributors when the program was aired. Many parties objected to the
proposal, saying that: (I) it will decrease in-kind donations, (2) it will
induce contributors to give cash (in order to get the contemporaneous
announcement) thereby requiring stations to obtain goods and services at market
prices, and (3) it will adversely affect network programs in that: (a) the
originating station [**40] will be burdened with the task of having to inform
other stations who the in-kind contributors are, (b) other stations may not wish
to credit the in-kind contributor to the originating station, a (c) in-kind
contributors probably will not get credited when programs are repeated. Most
parties argued that the in-kind contributor to a particular program should be
identified in connection with that program.

n19 Although some licensees currently acknowledge in-kind contributions
through special thanks announcements such as "production assistance provided by
5,480," these announcements were not provided for in the Commission's Rules.

40. The Commission is persuaded that identification of in-kind contributors
contemporaneously with the programs to which they identification of such donors
is allowed under the general rule adopted today. Because the Commission's new
rule permits contemporaneous identification of in-kind contributors to specific
programs, much of the basis for proposing the two-minute breaks is no longer
present. Also, we believe the identification resulting from the rule changes
adopted today can be handled adequately under present practices for identifying
general [**41] cash contributors, and general in-kind contributors.
Contribute is in the public interest. In any case, contemporaneous.
Accordingly, we will not now adopt the proposed rule creating additional
"two-minute breaks" for acknowledging contributors.

41. Related to the principle underlying the above in-kind contributions is
that part of question 2 pertaining to credit cards. Announcements that specific
credit cards may be used to "charge" a contribution or purchase of an auction
item create a more difficult situation under the "consideration received" rule.
Credit card announcements are used during fundraising activities for
informational purposes. The comments indicate that a major factor in the
decision of many licensees to use a particular credit card is whether the credit
card company will waive or reduce its fee. The waiver or reduction in the credit
card fee arguably represents consideration, but, as such, it represents an
in-kind contribution to the licensee and acknowledgments would be allowed.
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Additionally, credit card use tends to increase both the size of contributions
and the number of people contributing ( First Report, at paragraph 23).
Accordingly, in view of the [**42] limited purpose for which credit cards are
identified we shall permit the practice both aurally and visually, for this
fundraising purpose. These identifications shall be considered both
acknowledgments of contributions and informational announcements.

Questions 14, 15 and 16: Fundraising for Others

42. These questions concerned the practice of public stations conducting
auctions to raise money for entities other than themselves. The Commission
stated in the First Report that this activity was inappropriate in public
broadcasting and proposed a rule requiring that [*158] proceeds from all
auction activity be retained by licensees for use in conjunction with their
licensed facilities. Most parties either agreed with, or had no objection to,
the proposal. We will here adhere to our policy statement in the First Report:
"We continue to believe that public broadcasting is the wrong vehicle for
general fundraising by auctions and the only reason an exception is made on
behalf of licensees is to aid in their efforts to provide the programming which
they were licensed to broadcast." First Report at paragraph 52.

43. The First Report also discussed nonauction fundraising [**43]
activities for other entities and suggested that many such activities might be
appropriate. Our decision today to allow stations to promote the activities of
nonprofit entities with announcements so long as no consideration is received
gives considerable latitude to stations in that regard. Also, this should
greatly lessen the need for stations to engage in major fundraising efforts for
such entities. Therefore, station fundraising activities which significantlyalter a station's normal programming, including auctions, marathons, membership
drives, etc., should be carried on for the benefit of the station only, and not
for other organizations. This is consistent not only with our Ohio State
ruling for auctions but also with our interest in preserving the primarily
educational, instructional, and cultural character of public broadcast
programming. Although we will adopt no further rule here, we reaffirm our
general policy of restricting station promotions of non-station interests of thelicensees, see para. 31, supra, and extend our specific policy of proscribing
auctions by public stations on behalf of non-station interests to all such
fundraising activities that disrupt [**44] normal programming. See, The Ohio
State University, FCC 76-701, 62 FCC 2d 449, 38 R,R. 2d 122 (1976) .

Other Matters

44. Another proposal in the First Report was to move the present Notes to
Section 73.503 and 73.621 of the rules into the body of the rules. Because these
notes contain substantive interpretations of the "promotion of products and
services" and other rules, they were thought to be more appropriately placed in
the main text. The proposal received little comment from the parties and was
apparently well received. However, our use of a new basic test has rendered
these notes unnecessary and we are deleting them from the Commission's rules.

45. Finally, the National Association of Educational Broadcasters (NAEB) and
several other parties have proposed for Commission consideration a fundraising
experiment called "Institutional-Oriented Underwriting (IOU) ." NAEB suggeststhat during authorized IOU periods:
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Public broadcast stations would be permitted to air messages from selected
commercial institutional underwriters. The production values and content of
these messages from these institutional underwriters would be carefully
scrutinized by the public broadcasters [**45] to assure that they are
creative, imaginative, informative [*159] and suitable for presentation upon
public broadcast facilities. Such institutional-oriented underwriting would
permit businesses to present material enhancing their public image or, perhaps,

expressing a point of view on public issues. At least in initial stages of
development, it would not normally include messages predominantly oriented
toward specific products or services. These messages would not be interspersed
with normal programming fare but would instead be placed in discrete segments or
blocks of time at the end of particular program periods in a magazine format
entirely divorced from the preceding or subsequent program content.

The idea is, in effect, a proposal to permit public stations to sell
broadcast time to help support their operations.

46. Proposals for partial commercial operation by public licensees have been
considered previously by the Commission. In rejecting this idea in 1952, the
Commission stated, in part:

P artial commercial operation by educational institutions would tend tovitiate the differences between commercial operation and noncommercial
educational operation ... in our view achievement [**46] of the objective for
which special educational reservations have been established--i.e., the
establishment of a genuinely educational type of service--would not be furthered
by permitting educational stations to operate in substantially the same manner
as commercial applicants ... . Sixth Report and Order, 41 F.C.C. 148, 166

For the purposes of this rule making we will adhere to our policy that the
outright sale of time to commercial entities for commercial purposes is
inappropriate for public broadcasting licensees. In addition to the reasons
stated in the Sixth Report and Order, supra, we do not believe we have asufficient record at this time to grant such an important exception to ourrules. However, the Broadcast Bureau has underway a broad study of public
broadcasting, examining the basic questions concerning the fundamental purpose
of public broadcasting and the types of financial support that are appropriate
to serve that purpose. This study will consider the efficient use of the
noncommercial reservation and the relationship between broadcast and
nonbroadcast activities af public broadcast licensees. NAEB's requests would
appropriately be taken up again when [**47] some of these fundamental
questions are addressed through future inquiry or rule making notices.

47. The NAEB also has requested that the Commission grant authority for the
conduct of oral arguments or panel presentations for the airing of licensee
concerns with respect to the vital matters addressed in this proceeding. NAEB
states that the presentation of evidence respecting the realities of funding and
operating public broadcast stations would aid the Commission in arriving at fair
and principled conclusions in this matter. The Commission will reject this
request. Extensive comments have been filed in response to the First Report
and in response to the'nquiry initiating this proceeding. These comments
include statements from many licensees and organizations which represent them,
and discuss in detail underwriting, fundraising and operating activities and
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their financial impact. We have made substantial changes in both the general
direction and in the specifics of our policies and rules in light of these
comments. We are not persuaded [*160] that further presentation of this
information through oral argument is necessary.

Summary of Actions Taken

4B. After extensive review [**4B] of the comments in this proceeding, the
Commission takes the following actions:

(a) A new rule prohibiting the broadcast of materials in return for
consideration replaces the former rule prohibiting all promotion of products and
services. The new rule does not prohibit acknowledgments of contributions.

(b) No time limits on fundraising activities in support of station activities
are adopted. These activities are largely self-limiting and, therefore, are most
appropriately left to the discretion of individual licensees.

(c) No rules prohibiting promotions of specific matters or items, or
prohibiting "remote" broadcasting are adopted. Stations are expected to make
reasonable, good faith judgments in keeping with the new "consideration
received" rule.

(d) The "name only" restriction on acknowledgments is eliminated. Licensees
are expected to responsibly exercise their discretion in developing their own
policies to determine what constitutes a noncommercial acknowledgment. Likewise,
the Commission does not limit the number of such acknowledgments.

(e) Acknowledgments of contributions in the forms of prizes, premiums,
auction items, and in-kind goods and services are not specifically [**49]
regulated but will be analyzed under the "consideration received" rule.

(f) Fundraising which disrupts normal programming and is beyond an
"announcement" shall be for station purposes only.

49. The Commission cautions each licensee to act responsibly in carrying out
the substantial changes it has permitted here so that the licensee's actions
remain consistent with the noncommercial nature of its station. The Commission
will be particularly concerned that its "consideration" and "good faith
judgment" standards developed in this docket are not abused. We believe that the
policies, procedures and rule amendments set forth herein will clarify the
obligations of public broadcasting licensees and contribute to the development
of public broadcasting in the manner envisioned by the Commission and the
Congress. We believe, therefore, that adoption of these policies, procedures and
rules is in the public interest.

50. Authority for adoption of the rules herein is contained in Sections 2,
4(i) and 303, of the Communications Act of 1934, as amended.

51. Accordingly, IT IS ORDERED, That Part 73 of the Commission's Rules and
Regulations IS AMENDED as set forth in the attached Appendix B, [**50]
effective June 25, 19B1.

52. IT IS FURTHER ORDERED, That the request for declaratory [*161]
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ruling by Public Broadcasting Service, cited in paragraph 37, fn. 17, supra,
IS DISMISSED as moot.

53. IT IS FURTHER ORDERED, That this proceeding IS TERMINATED.

54. For further information concerning this proceeding, contact John Kamp,
Broadcast Bureau, (202) 632-6302.

Federal Communications Commission, William J. Tricarico, Secretary.

Appendix A — may be seen in the FCC Dockets Branch.

CONCURBY: QUELLO; WASHBURN

CONCUR:
Statement of FCC Commissioner James H. Quello in Which Commissioner Joseph R.

Fogarty Joins

In re: Second Report and Order establishing Commission policy concerning the
non-commercial nature of Public Broadcasting stations.

It is my hope and belief that the Commission's relaxation of certain fundingrestrictions on Public Broadcasting stations will go a long way toward
preserving and enhancing our non-commercial broadcasting system. It seems clearthat the trend toward less federal funding will continue and that alternative
means of financing must be explored. Certainly, it is in the public interest to
acknowledge the contributions made by Public Broadcasting in the past and to
encourage [**51] even greater efforts in the future through these alternative
funding methods.

While I recognize the necessity to allow more latitude to Public Broadcastingstations to encourage funding, I also am aware that some will be tempted tostray into the preserves of commercial broadcasting. I would caution those whoare so tempted to renew their awareness of the charter that brought
non-commercial broadcasting into being in the first instance. I would also
commend to them a careful reading of Paragraph 49 of the Second Report and
Order.

I have long been supportive of Public Broadcasting and I fully intend to
continue that support. As an important part of that concern it will be necessaryto ensure that Public Broadcasting maintains its special character as delineated
by both the Congress and this Commission.

Additional Statement of Commissioner Abbott Washburn

Re: Second Report and Order Establishing Commission Policy Concerning the
Noncommercial Nature of Public Broadcasting Stations

Today the Commission has taken a major step in deregulating noncommercial
radio and noncommercial television licensees. Our action addressed only the
Commission's fundraising rules. Nevertheless, the simplifications [**52] andclarifications to those rules signal a new era for public broadcasting stations,their audiences, and their underwriters.
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Specifically, our new rules give public broadcasters greater discretion and
flexibility in the fundraising area while preserving the essential character of
a noncommercial broadcasting service. Simply [*164] stated, our new rules
provide that no program or announcement can be made in return for consideration.
This "consideration received" rule will insure that public broadcasters continue
to make their programming decisions apart from commercial marketplace pressures
and insulated from dependence on advertising revenues. We continue our policy of
allowing acknowledgements of contributions. In addition, the Commission has
given individual public broadcasters wide discretion in identifying

contributors
and the concomitant responsibility to insure that the acknowledgements do not
become advertisements.

The permission to use logos as part of the noncommercial television station's
acknowledgements is one important aspect of the new rules. We have eliminated
former policies that prohibited the use of logos, and I expect their use will
increase the number of private [**53] companies that underwrite programs and
general station operations. While our rulemaking on these matters was pending,
PBS requested that we issue a declaratory ruling to allow logos, noting that
careful use would not compromise the noncommercial nature of public television.
Based on the record in this proceeding, I am convinced that permitting logos
will not undermine the basic, noncommercial character of this service.

One of the likely effects of the new rules will be to increase the total
contributions and the number of individual contributors to public stations. The
increased breadth of private support should reduce the ability of any single,
private or public entity to affect programming decisions and thus should help
ensure that public stations provide an alternative programming service to the
commercial broadcasting service. In addition, public broadcasting may become
less dependent upon federal support for their operations and programming. In
today's climate of reduced federal funding for public broadcasting, it is to the
Commission's credit that we have been mindful of the Congressional policy that a
significant portion of public broadcasting's financial support should come
[**54] from the private sector. In view of the necessity for vigorous
fundraising, especially now, the Commission has granted public broadcasters more
latitude.

While we have attempted to address the financial needs of noncommercial
stations, we have at the same time balanced that need against their obligation
to provide a noncommercial broadcasting service. To a large degree, preserving
this balance now becomes the responsibility of each noncommercial licensee. The
changes permitted here must be implemented in such a fashion that licensees'ctionsremain consistent with their noncommercial character. Often, there will
be a fine line to draw between acknowledging donors and their goods or services
versus announcements which promote the sale of a product or service. I am
confident that the public broadcasting licensees will not abuse the deregulatory
measures adopted and that we can rely on their judgment, their independence, and
their good faith to preserve the essential character of the noncommercial
broadcasting service.

APPENDIX: Appendix B

I. Section 73.503 of the Commission's Rules is amended to delete Notes I
through 5 following paragraph (d); and to revise paragraph (d) as follows:
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Section [**55] 73.503 Licensing requirements and service

(d) Each station shall furnish a nonprofit and noncommercial broadcast
service. Noncommercial educational FM broadcast stations are subject to the
provisions of 5 73.1212 to the extent they are applicable to the broadcast of
programs produced by, or at the expense of, or furnished by others. No
announcement shall be broadcast at any time in exchange for the receipt, in
whole or in part, of consideration to the licensee, its principals, or
employees. However, acknowledgments of contributions can be made.

NOTE: Commission interpretation of this rule, including the acceptable form
of acknowledgments, may be found in the Second Report and Order, adopted April
23, 1981, entitled "Commission Policy Concerning the Noncommercial Nature of
Educational Broadcast Stations." (BC Docket No. 21136, 86 FCC 2d , 46 Fed. Reg.
27944, May 22, 1981).

ZI. Section 73.621 of the Commission's Rules is amended to delete Notes 1
through 5 following paragraph (e) and to revise paragraph (e) as follows:

Section 73.621 Noncommercial educational stations

(e) Each station shall furnish a nonprofit and noncommercial broadcast
service. Noncommercial educational [**56] television stations shall be
subject to the provisions of 5 73.1212 to the extent that they are applicable to
the broadcast of programs produced by, or at the expense of, or furnished byothers. No announcements shall be broadcast at any time in exchange for thereceipt, in whole or in part, of consideration to the licensee, its principals,
or employees. However, acknowledgments of contributions can be made.

NOTE: Commission interpretation of this rule, including the acceptable form
of acknowledgments, may be found in the Second Report and Order, adopted April
23, 1981, entitled "Commission Policy Concerning the Noncommercial Nature of
Educational Broadcast Stations." (BC Docket No. 21136, 86 FCC 2d , 46 Fed. Reg.
27944, May 22, 1981) .

Appendix C

(1) Should the prohibition against "announcement promoting the sale of a
product or service" be limited to those announcements that directly promote suchsales?

(2) Notwithstanding the matters raised in "(1)", above, should a different
standard be applied to:

a. course offerings of vocational schools, colleges or universities?
b. the sale of government documents?

c. the sale of material related to the content of the program? [**57]

d. the over-the-air mention of credit cards in connection with fundraisingactivities?
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(3) If so, what standard should apply?

(4) If a licensee originates programming temporarily at a commercial
enterprise, would it be able to urge listeners or viewers to visit the store, or
to mention the location of the origination point?

(5) If so, should such announcements be limited to fund raising drives or
subject to other conditions?

(6) If identified prizes are to be offered over the air, what guidelines or
conditions, if any, should be adopted?

(7) What guidelines should be used in determining what constitutes a bona
fide operating division or subsidy?

(8) What impact might result in limiting underwriting announcements to one
during any program of less than one-half hour duration?

(9) What guidelines should be adopted with respect to announcements
identifying those who provide goods or services to educational broadcast
licensees instead of programs or funds for their production?

(10) How many times per year are auctions held on individual stations? How
many days did each auction last?

(11) During auction periods, how much of the broadcast day is devoted to
auction purposes? [**58]

(12) What percentage of the money raised during auctions comes from
underwriters of the auctions?

(13) What standard should be used in defining what constitutes an
underwriter?

(14) Should educational stations be permitted to conduct auctions for the
benefit of other entities?

(15) If so, what guidelines should be applied, especially as to number or
duration of the auctions?

(16) Should different guidelines be used if a portion of the proceeds is
retained by the station? If so, what guidelines?

(17) How many times per year are fundraising drives conducted on individual
stations? How many days did each drive last?

(18) During fundraising drives, what percent of the broadcast day is devoted
to fundraising purposes? (Estimates would be welcome if precise information is
not available.)

(19) What guidelines, if any, should be applicable to such fund raisingactivities?

(20) Should the Ohio State ruling be applied to fundraising drives for
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entities other than the licensee? lf so, what guidelines, if any, should be
adopted?
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In the Matter of Commission Policy Concerning the
Noncommercial Nature of Educational Broadcast Stations.

BC Docket No. 21136 ASCAP EX.

FEDERAL COMMUNICATIONS COMMISSION

90 F.C.C.2d 895; 1982 FCC LEXIS 520; 51 Rad. Reg. 2d (P 6 F)
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RELEASE-NUMBER: FCC 82-327

July 30, 1982 Released; Adopted July 15, 1982

ACTION: [**1] MEMORANDUM OPINION AND ORDER

JUDGES:
BY THE COMMISSION: COMMISSIONER WASHBURN ISSUING AN ADDITIONAL STATEMENT.

OPINION:
[*895] 1. The Second Report, and Order in Docket No. 21136 evaluated the

financial needs of public broadcasters as well as their obligation to provide a
noncommercial service. nl Commission relaxed certain restrictions on public
broadcasters'undrai'sing activities. Petitions for reconsideration and
clarification, and various comments in response thereto, were filed with the
commission concerning the Second Report. Additionally, a petition for
declaratory ruling was filed regarding the impact of the Public Broadcasting
Amendments act of 1981 (with particular reference to Sections [*896] 399A
and 399B of the Communications Act) upon the Second Report. n2 The Second Report
and Sections 399A and 399B serve a similar underlying purpose and achieve
similar ends, by providing public broadcasters the opportunity to attract
additional financial support while focusing upon the noncommercial nature of
public broadcasting in general. In light of the basic thrust of both the Second
Report, and Sections 399A and 399B, and in the interest of expediting
consideration of the issues raised by [**2] the various pleadings, we will
address the request for declaratory ruling together with the petitions for
reconsideration and clarification. n3

nl Second Report and Order, 86 F.C.C. 2d 141 (1981). Hereinafter referred to
as "Second Report."

n2 Section 1231 of the Omnibus Budget Reconciliation Act of 1981, P.L. 97-35,
97th Cong., 1st Session (1981), amended the Communications Act by adding
Sections 399A and 399B.

n3 by Order of April 23, 1981, the Commission consolidated the petitions for
reconsideration and clarification.

Background

2. Essentially, the Second Report liberalized prior restrictions upon
noncommercial broadcasters by amending 47 C.F.R. 5 73.503 and 47 C.F.R. I 73.621
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to: (1) allow public broadcasters to air promotional announcements when deemed
in the public interest and no consideration for such announcements is received;
n4 (2) eliminate the name only requirement for donor acknowledgements and
permit the broadcast of informational, but not promotional, messages (i.e., the
messages may include such information as the donor's logo, location and product
lines or services); and (3) delete any limitations on the timing and frequency
of donor [**3] acknowledgements. The amendments were designed to further the
important governmental interest in preserving the essentially noncommercial
nature of public broadcasting within a minimal regulatory framework by
insulating public broadcaster's from commercial marketplace pressures and
decisions. n5 The Commission believes that the rules satisfy constitutional
objections since they are narrowly fashioned to achieve an important
governmental interest (i.e., the rules prohibit the broadcast of promotional
announcements for consideration — no more, no less), n6 and that the rules
satisfy the statutory mandate of 47 U.S.C. $ 317 (47 C.F.R. Q 73.1212) since the
donor acknowledgements, as allowed, better inform the public as to the identity
of the sponsoring entities. n7 Moreover, it was [*897] hoped that Sections
73.503 and 73.621, as amended, would enable non-commercial broadcasters toattract additional revenue and broaden their economic hase. Stated another way,it was our hope that the liberalization of restrictions on donor
acknowledgements would encourage more contributors.

n4 Consideration is broadly defined "to denote anything of value given in
exchange for something else of value." Second Report, supra at 142.

n5 Second Report, supra, at 142-143.

n6 A regulation which infringes upon First Amendment rights is valid if it
furthers a substantial government interest and is narrowly tailored to servethat interest. U.S. v. O'rien, 391 U.S. 367, 377 (1968); Community Service
Broadcasting of MidAmerica, Inc. v. FCC, 593 F.2d 1101, 1111, 1114, (D.C. Cir.,
1978).

n7 Section 317 basically requires a station to make an announcement that the
programming material was broadcast for consideration, unless the consideration
consists of goods or services provided at little or no cost for noncommercial,
nonpromotional purposes. The basic premise of the sponsorship identification
requirement is that the public is entitled to know by whom and they are being
persuaded. Applicability of Sponsorship Identification Rules, 40 F.C.C. 141, 141
(1963). [**4]

3. The Second Report reflected the Commission's desire to strike "a
reasonable balance between the financial needs of [public broadcast) stations
and their obligation to provide an essentially noncommercial broadcast service"
and eliminate those proscriptive regulations deemed unnecessary to preserve the
media's noncommercial nature. The recent amendments to the Communications Act
relating to public broadcasting reflect Congress'esire to ensure that the
public telecommunications media remains financially viable in view of
substantial Federal funding reductions, by encouraging and facilitating the
ability of public broadcasters to generate additional private financial support,
which is necessary for their continued survival. n8 In this vein, Congress (1)created the Temporary Commission on alternative Financing for Public
Telecommunications (Temporary Commission) to undertake a study and aggressively
explore alternative sources of funding, and (2) authorized public broadcasters



90 F.C.C.2d 895, ~897; 1982 FCC LEXIS 520, **4;
51 Rad. Reg. 2d (P k. F) 1567

Page 563

to provide services, facilities and products in exchange for remuneration, so
long as such services, facilities or products would not interfere with the
delivery of public broadcasting service. n9 Moreover, [**5] like the
Second Report, Section 399A permits the inclusion of non-promotional identifying
information (i.e., the donor's aural visual logograms, slogans and location)
[*898] in donor acknowledgements, n10 and Section 399B prohibits the broadcast
of promotional announcements for consideration. nil

n8 According to the House Report, one of the primary purposes of the
legislation was "to facilitath and encourage the efforts of public broadcasting
licenses to seek and develop new sources of non-Federal revenue, which will be
necessary for the long term support of the system as Federal funding is
reduced." Public Broadcasting Amendments Act of 1981, H.R. Rep. No. 97-82, 97th
Cong., 1st Sess., P. 7 (1981) (House Report 97-82).

n9 The House Report 97-82 stated that Section 399B prohibits public broadcast
stations from using their "facilities for the broadcast of any advertisement"
but "explicitly [authorizes] [them]. . .to engage in the offering of services,
facilit,ies, or products in exchange for remuneration." For instance, such
offerings may include the provision of "instructional, educational and cultural
material, for remuneration, to public school systems and other nonprofit
institutions. . . "Id. at 25. It should be noted that 26 U.S.C. $ 513 requires
public broadcast. stations to report and pay taxes on unrelated business income.
Thus for tax purposes, Section 399B provides that public broadcast stations
establish a separate accounting system for the above noted activities. Public
broadcast stations should be cautioned that their tax-exempt status may be
jeopardized if the Internal Revenue Service determines that profit. making has
become their primary activity. See e.g., Carle Foundation v. United States, 611
F.2d 1192 (7th Cir. 1979)," Iowa State University of Science and Technology, 500
F.2d 508 (Ct. Cl. 1974). See also, American College of Physicians v. United
States, 530 F.2d 930 (Ct. Cl. 1976) (profits received by a tax exempt
organization generated through advertising in its trade journal did not.
constitute taxable income of an unrelated trade or business).

n10 Section 399A provides:

(a) For purposes of this section, the term 'business or institutional
logogram'eans any aural or visual letters or words, or any symbol or sign,
which is used for the exclusive purpose of identifying any corporation, company,
or other organization, which is not used for the purpose of promoting the
products, services, or facilities of such corporation, company, or other
organization.

(b) Each public television station and each public radio station shall be
authorized to broadcast announcements which include the use of any business or
institutional logogram and which includes a reference to the location of the
corporation, company, or other organization involved, except that such
announcements may not interrupt regular programming.

(c) The provisions of this section shall not be construed to limit the
authority of the commission to prescribe regulations relating to the manner in
which logograms may be used to identify corporations, companies or other
organizations.
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nil Section 399B provides, in pertinent part:
(a) For purposes of this section, the term 'advertisement'eans any message

or other programming material which is broadcast or otherwise transmitted in
exchange for any remuneration, and which is intended

(1) to promote any service, facility, or product offered by any person who is
engaged in such offering for profit;

(2) to express the views of any person with respect to any matter of public
importance or interest; or

(3) to support or oppose any candidate for public office.

(b)(1) Except as provided in paragraph (2), each public broadcast station
shall be authorized to engage in the offering of services, facilities or
products in exchange for remuneration.

(b)(2) No public broadcast station may make its facilities available to any
person for the broadcasting of any advertisement [**6]

4. Although Sections 399A and 399B parallel the Second Report in most
important respects, there are three notable differences. First Section 399A
imposed a restriction upon the scheduling of donor acknowledgements, whereas the
Second Report eliminated all timing and frequency restrictions. Second, although
Section 399A retains the Second Report's promotion vs. identification"
distinction regarding donor acknowledgements, the statute appears to be more
restrictive as to the information which may be included in such
acknowledgements. Third, while both the Second Report and Section 399B disallow
the broadcast of promotional announcements for consideration, the proscription
in the Second Report is unquestionably broader than that found in Section 399B.
These differences will be dealt with, in greater detail, in connection with the
petition for declaratory ruling.

[*899] Discussion

5. Having generally discussed the Second Report and Sections 399A and 399B,
we will proceed to consider the: (1) petition for declaratory ruling; (2)
petition for clarification; and (3) petition for reconsideration.

(1) Petition for Declaratory Ruling

6. The petition urged the Commission to issue [**7] a ruling, declaring
that Section 399B is mandatory and self-executing and, in effect, that it
supersedes the Second Report's more restrictive consideration received rule. n12
Specifically, the petitioner declared that Section 399B is broader in that it:

(a) Permits public broadcasters to broadcast nonpromotional material even
when consideration is received: and

(b) Even permits the broadcast of promotional announcements as long as the
person offering the services, facilities or products is not engaged in the
offering of those products, services or facilities for a profit.
According to the parties, a declaratory ruling is necessary to dispel the
uncertainty public broadcasters face regarding their potential for fundraising
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and encourage them to take full "advantage of their new flexibility to seek
out the additional, non-Federal sources of revenue they vitally need."

n12 The petition for declaratory ruling was jointly filed by the National
Association of Public Television Stations (NAPTS) and the Public Broadcasting
Service (PBS), The law firm of Dow, Lohnes and Albertson filed comments in
support of the petition.

7. In its discretion, the Commission may issue a declaratory [**8] ruling
to terminate a controversy or! remove an uncertainty. 5 U.S.C. $ 554(e); 47
C.F.R. $ 1.2. In recognition of the importance to public broadcasters in
developing non-Federal revenue sources which will ensure continued high quality
programming, we believe a declaratory ruling is warranted to resolve the
uncertainty that exists as to the impact of Section 399B, as well as Section
399A, upon the Second Report.

8. As we previously stated, the Second Report's prohibition against the
broadcast of promotional announcements is broader than that found in Section
3998. The Second Report prohibits all promotional announcements for
consideration (i.e., the consideration received rule" ) irrespective of the
nature of the sponsoring ent,ity -- be it. a profit, or a non-profit organization.
Section 399B's preclusion, however, is unambiguously and clearly limited to the
broadcast of promotional announcements ("advertisements" n13 sponsored by profit
entities. n14 We recognize that Section [*900] 3998 is part of the
legislative scheme to increase non-Federal support for the public
telecommunications media, and as such the allowance of promotional announcements
sponsored by non-profit organizations [*"9] may prove to be an additional
r'evenue source. We are also cognizant, of Congress'ntent to preserve the
essentially noncommercial nature of the public broadcasting service -- a service
that is responsive to the overall public as opposed to the sway of particular
political, economic, social or religious interests. In this regard, we note that
the Temporary Commission (supra at para. 3), assigned to the task of exploring
alternative means of financing for the public telecommunications media, was
directed to consider and satisfy the following criteria:

n13 Section 399B also prohibits sponsored announcements which "express the
views of any person with respect to any matter of public import.ance or interest"
or which "support or oppose any candidate for political office," by defining all
such announcements as "advertisements."

n14 The plain language of the statute restricts the definition of
advertisements to promotional announcements sponsored by profit entities and
excludes from that definition, by way of omission, similar announcements
sponsored by non-profit entities. Given the fact that the amendment was enacted
subsequent to the issuance of the Second Report's prohibition against sponsored
promotional announcements extended to non$-profit, as well as profit entities,
we can only conclude that Congress was cognizant of our broader proscription and
excluded from its definition of advertisements that which it intended to
exclude. See e.g., Patrolmens Benevolent Association of the City of New York v.
City of New York, 41 n.Y. 2d 205, 391 N.Y.S. 2d 544, 359 N.E. 2d 1338, 131
(1976). [**10]

(a) Continued growth in audience coverage and programming excellence; and
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(b) Insulation of program control and content from the influence of special
interests -- be they commercial, political or religious. n15

n15 House Report 97-82, supra at 16

9. We believe that the Second Report's blanket prohibition against all
sponsored promotional announcements served to retain a substantial distinction
between commercial and noncommercial stations, by ensuring that public
broadcasters'udgments are made in the public interests, and insulated from the
commercial pressures of an open marketplace -- whether those pressures are
exerted by profit or non-profit entities. n16 The consideration received rule
thus preserved a reasonable distinction between commercial and noncommercial
services without casting undue financial constraints upon public broadcasters.
However, our rule undeniably restricts public broadcasters in their fundraising
activities to a greater degree than Section 399B, and thus is inconsistent with
the statute. A regulation that is inconsistent, or more restrictive, or not in
harmony with the governing statute is invalid, U.S. v. Larionoff, 431 U.S. 864
[**11] (1977); Miller v. U.S., 294 U.S. 435, 440, rehearing denied, 294 U.S.
734, (1935); Ellis v. United States, 610 F.2d 760, 764-765 (Ct. Cl. 1979);
Scofield v. Lewis, 251 F.2d 128, 132 (5th Cir. 1958).

n16 In this context, it should be noted the "non-profit" entities encompass a
multitude of organizations with varied purpose and functions. For example,
according to the Internal Revenue Service, the following organizations, among
others, may be designated non-profit; athletic, labor and agricultural
associations or organzations; mutual insurance companies or associations;
benevolent life insurance association; mutual or cooperative telephone
companies; and state chartered credit unions. The Exempt Oraganization Handbook,
Intenal Revenue Service, p. 12-13 (March 15, 1982).

[*901] 10. To reconcile this apparent inconsistency and thus conform to the
legislative mandate of Section 399B, we are revising the Second Report's
consideration received rule to the extent that it prohibits the broadcast of
promotional announcements sponsored by non-profit organizations. This action is
taken pursuant to 47 U.S.C. g 303(a) and (b) which authorizes the Commission to
classify and [**12] regulate classes of service, and 47 U.S.C. 5 303(r) which
authorizes the Commission to promulgate rules and regulations to implement
applicable laws in a consistent fashion. n17 In so limiting the consideration
received rule, we should emphasize that the Second Report, as well as Sections
399A and 399B, represent an interim step to afford public broadcasters more
freedom in their programming determinations and in their ability to procure
necessary financial support. Studies designed to assess the goals and purposes
of public broadcasting and alternative means of financing are currently in
progress by the Commission and the Congress. However, the pendency of these
studies does not prevent the Commission from according public broadcasters the
full freedom contemplated by the statute. Specifically, public broadcasters are
authorized to air promotional announcements sponsored by nonprofit
organizations.

n17 As petitioner pointed out, the Commission may amend its rules and
regulations to conform to and comply with subsequent legislation without
engaging in a rule making prceeding. See e.g., Amendment of Part 73 (Radio
Broadcast Services) and Part 76 (Cable television Service) of the Rules (State
Conducted Lotteries), 51 F.C.C. 2d 173 (1975). [**13]
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11. Additionally, we should point out that public broadcasters are, in fact,
required under 47 U.S AC. $ 317 (47 CD F.R. Q 73.1212) to acknowledge donors.
Contrary to petitioners'ssertions, the Second Report, as well as Section 399A,
provide that such acknowledgements may contain identifying, but nonpromotional,
information. n18 As previously noted, however, Section 399A differs from the
Second Report's treatment of donor acknowledgements [*902] in two respects:
(1) the scheduling; and (2) the information that may be included in such
acknowledgements. We will address these differences below.

n18 In a related context, tahe Broadcast Bureau received a request for a
waiver of the commission's sponsorship identification rules from Southern
Educational Communications Association (SECA), the production agency for the
television series, "Firing Line." SECA states that "Firing Line" is aired weekly
on PBS, and is funded by PBS and through the contributions from corporations and
individuals. SECA represented that there are currently 45 contributors (41 have
contributed $ 5,000 or less; the other four are major underwriters with grants of
$ 20,000 to $ 100,000"). According to SECA, PBS policy only allots twenty seconds
to identify such contributors. It is thus difficult to identify all the
contributors in the alloted time frame, which in turn inhibits their efforts to
broaden their financial base of support, SECA proposes to give credit to the
major undewriters and identify all minor contributors as "Friends of Firing
Line." SECA stated that it would maintain an updated list of all underwriters at
PBS or the Commission. We find that SECA's proposal is reasonable and does not
violate the spirit of 47 C.F.R. $ 73.1212: that the public knows by whom they
are being persuaded. (See .footnote 6, supra). As a general proposition, we
believe that if programs, such as "Firing Line," for the most part receive a few
major contributions and numerous minor contributions, it would be sufficient to
identify the substantial underwriters and generally acknowledge the other
underwriters. The substantiality or insubstantiality of contributions should
relate to and be determined by the actual programming costs. However, the
general reference to the minor contributors should also include a statement
advising the public that a complete donor list is appropriate. [+*14]

12. First, the Second Report removed all timing and frequency restrictions
for the broadcast of donor acknowledgements, whereas Section 399A contains a
caveat: the scheduling of donor acknowledgements shall not interrupt regular
programming. In other words, it is permissible to air such acknowledgements at
"the beginning and end of programs. . .between identifiable segments of a longer
program" or, in the absence of identifiable segments, in programming during
"station reaks," such that the flow of programming is not "unduly disrupted."
n19 The Second Report relied upon the reasonable, good faith judgments of public
broadcast licensees to avoid commercial clutter and further considered audience
resistence a sufficient deterrent to abuse. However, Section 399A does impose a
limited restriction upon the timing and frequency of donor acknowledgements.
Accordingly, we are changing our rules, pursuant to 47 U.S.C. 5 303(r) and 47
U.S.C. 5 399A(c), to conform to the "scheduling" restriction required by Section
399A. (See Appendix A).

n19 House Report 97-82 supra, at 24. We should point out that the House
Report is very instuctive since the Senate did not have a comparable provision,
and Section 399A as proposed in HER. 3238, supra, was fully adopted by the
Conference Report with the amendment contained in 399A (c) empowering the
commission to further regulate in this area. [**15]

13. Second, Section 399A also appeals to differ from the Second Report with
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respect to the information that may be included in the donor acknowledgements,
although Section 399A retains the Second Report's "promotion vs. identification"
distinction. The Second Report provides that the acknowledgements may state,
among other things, the donor's products lines or services. In delineating that
information which may be incorporated in such acknowledgements, Section 399A
explicitly authorizes the non-promotional use of the donors aural or visual
logograms and location, but is silent as to product lines or services. Despite
this ommission, we believe that by broadly defining the term "logogram,"
Congress, in fact, authorized that which was intended by the Second Report.
Although the House Report, deblared that "products or services [should not be]
included as part of such announcements at this time," it proceeded to state:

Accordingly, it is the Committee's intent that a logogram could contain the
broadcast of a corporate symbol, accompanied by the identification: "XYZ Oil
Corporation, of New York, refiners of petroleum products," but could not
contain: XYZ [**16] Oil Corporation of New York, manufacturers of super 94
unleaded gasoline;" or that a logogram could contain; "ABC, the telephone
company of Maryland," with a variety of telephones to serve you." The Committee
intends that logograms by value neutral, and solely for the purpose of generic
identification.
[*903] In allowing the use of logograms, the Committee reemphasizes the clear
distinction made by the Commission in its decision, that they will be allowed to
the extent they help identify a contributor without promoting him. No
comparisons are allowed. No qualitative objectives are allowed.
In allowing the use of slogans, the Committee sought to provide to radio the
non-visual equivalent that is allowed for television through logograms.
Allowable slogans must meet the "identification without promotion" test. Again,
the entire announcement should be brief.
According to the House Report, Section 399A further limits the Second Report
which allegedly allowed for the "listings of products and services" in donor
acknowledgements. Id. In this connection, it is noted that the Second Report did
not contemplate or authorize the listing of products or services per se. Rather,
[**17] the Second Report, at 155, emphasized that the mention of products or
services should be "strictly" for identification purposes, and that any
comparative, qualitative information was impermissible. It appears that Congress
defined the term "logogram" in such a way as to embrace the Second Report's
intended use of a donor's product lines or services for purposes of "generic
identification " if such use is "value-neutral" (i.e, non-comparative,
non-qualitative). n20 It is thus our interpretation that under Section 399A, and
the Second Report, the logogram may include a description of the donor's general
product line or services, but may not include the specific listing or promoting
of such. For example, it would be permissible for an acknowledgement to state,
"General Motors, maker of automobiles and automobile accessories;" but it would
impermissible for it to state, "General Motors, maker of Oldsmobile Cutlass,
Pontiac Firebird, Buick Century, and Cadillac Eldorado" or "General Motors,
maker of fine automobiles and automobile accessories."

n20 In fact, the example of "XYZ Oil Corporation of New York, refiners of
petroleum products" is similar to that found in the Second Report, wherein the
Commission stated: [while] an announcement identifying Exxon corporation,
producer of petroleum products would be permissible, announcements identifying
Exxon as the producer of "fine" or the "best" petroleum products would be
prohibited. [Second Report, supra at 155.] [**18]

14. To recapitulate, public broadcasters may broadcast: (1) donor
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acknowledgements which inform but do not promote (i.e., the donor's logogram,
may include a general description of product lines or services, as well as the
donor's location)y (2) announcements which promote the goods, services or
activities of profit entities deemed in the public interest for which no
consideration is receivedg and (3) announcements which promote the goods,
services or activities of non-profit organizations, whether or not consideration
is received. However, public broadcasters may not schedule announcements so as
to interrupt regular programming.

[*904] Petition for Clarification

15. The petition urges the Commission to clarify the Second Report by
assuring public broadcasters that it is permissible to air brief
promotional-fundraising announcements on behalf of non-profit performing arts
organizations during the intermission features of broadcasts furnished by such
organizations. n21 The petition is specifically tailored to the intermission
features, and the announcements contained therein, of Metropolitan Opera's
performance broadcasts. Metropolitan Opera described its intermission features
as [**19] an integral part of its broadcasts. According to Metropolitan
Opera, its intermission features include discussion "on the history of opera,
the works of particular composers, the theory and styles of operatic music, or
the Metropolitan Opera itself, such as a backstage look at the opera, an
interview with performers, the history of the Metropolitan Opera, or an account
of its current program." In addition to this information format, the
intermission feature may contain brief fundraising announcements (three to four
minutes of a twenty minute intermission) which may include direct solicitation
of contributions or indirect requests for support through the offering of
premiums or membership in the Opera Guild, an auxiliary organization which
supports the Metropolitan Opera.

n21 The petition for clarification was filed by the Metropolitan Opera
Association, Inc. (Metropolitan Opera). A formal opposition to the petition was
filed by NPR and an informal opposition was filed by Minnesota Public Radio.
Metropolitan Opera filed reply comments.

16. Relying upon language of the Seconf Report, concerning fundraising on
behalf of third parties, n22 the petitioner contends that the broadcast
[**20] of fundraising activities (i.e., auctions, marathons) on behalf of
organizations other than the licensee which would significantly alter or suspend—
regular programming is prohibited, n23 but that the broadcast of promotional
fundraising announcements which do not interrupt regular programming is
permissible. Since the announcements on behalf of non-profit performing arts
organizations occur during intermission periods and do not significantly alter
regular programming, the petition states that the announcements are allowable
under the Second Report. Moreover, it is stated that the Second Report affords
public broadcasters greater discretion and specifically authorizes them, on
their own, to air announcements promoting or urging support of performing arts
organizations if the licensee determines that it would be in the public interest
to do so. Specifically, the petition states:

n22 Second Reports, supra, at 157-158.
n23 "suspended programming" denotes broadcast material which goes beyond a

mere announcement, and as such disrupts normal programming.
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The exercise of a licensee's discretion with regard to announcements
publicizing the Metropolitian Opera's fund [**21] raising activities is the
same whether the licensee itself [*905] originates the announcement or
whether the licensee chooses to air a broadcast performance which incorporates
these announcements during the intermission feature.
In a related context, the petition states, "Certainly, a request for donations
or the offering of memberships or publications which support or promote
nonprofit performing arts organizations such as the Metropolitan Opera should
raise fewer concerns about commercial like programming than the explicit
promotions of goods and services [for which no consideration has been received]
which the Commission has expressly approved." Therefore, it is argued, that a
public broadcaster should be able to exercise discretion in determining whether
such announcements are in the public interest, and if so, be able to air them.
Finally, it is contended that the Second Report's prohibition against
announcements promoting the sale of program-related materials by or on behalf of
program suppliers was intended to ensure that such offerings are motivated by
public interest considerations rather than the economic interest of the offerer.
The petition concedes that non-profit performing [**22] arts organizations
that provide live program offerings over public broadcast stations are program
suppliers, but argues that the solicitation of contributions for such non-profit
organizations could hardly be considered to be motivated by a commercial gain.
Rather, such contributions are necessary to ensure continued quality programming
particularly in light of the prospective reductions in appropriations to the
National Endowment of the Arts, which will adversely affect such organizations.

17. In comments opposing the petition, it. is argued that the flexibility
afforded to public broadcasters in the Second Report is limited to the "on-air
promotion of off-air fundraising activities." n24 The Second Report is thus
interpreted as prohibiting the broadcast of any direct fundraising activity, in
the form of brief announcements as well as suspended programming, which inures
to the benefit of any individual, organization or entity other than the
licensee. To hold otherwise would place public broadcasters n the position of a
general charitable fundraiser. Moreover, it is argued that if direct fundraising
activity is allowed, the distinction between commercial and noncommercial
stations [**23] will be weakened.

n24 "Off-air fundraising activities" refers to transitory, nonbroadcast
events for which an admission charge is required, or goods or services are
offered for sale. Prior to the Second Report, public broadcasters were not
permitted to promote such events, or even mention the admission fee, on the air.
However, the Second Report permits the public broadcasters to promote such
community events "in any manner they choose," in the absence of consideration.

18. A reply comment was filed in which the petitioner essentially reiterates
its position that the Second Report's prohibition against on-the-air fundraising
activities for third parties applies only to those activities which
substantially alter regular programming. According to the petitioner, to accept
the position presented in the opposing comments would [*906] mean that a
"public station receiving no consideration could freely promote sales of goods
and services by profit-making organizations, but could not broadcast any
announcement requesting donations to a nonprofit organization." Moreover,
petitioner states that such a position will constrain public broadcasters in
their exercise of the wide discretion [**24] afforded them under the Second
Report. Finally, petitioner argues that the Second Report is content-neutral,
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and does not distinguish between direct and indirect promotional announcements
and certainly is not limited to "on-air promotion of off-air fundraising
activities."

19. In view of the conflicting interpretations of the Second Report n25 as it
relates to announcements which directly or indirectly solicit funds for
non-profit performing arts organizations during programming furnished by such
organizations, we believe that it is necessary to clarify public broadcasters'esponsibilitiesin this area. Under the consideration received rule, the public
broadcaster may air announcements that promote goods, services or activities of
any in'dividual or entity, for which no consideration is received. The rule was
not limited by the nature or content of the particular broadcast -- i.e., the
rule was not limited to on-the-air promotion of off-the-air fundraising events.
The rule is limited by the public broadcasters'etermination that such
promotion is in the public interest, and in this area, the Second Report accords
public broadcasters great latitude. The furnishing of live or taped [**25]
performances by organizations such as the Metropolitan Opera to public
broadcasters for airing would constitute consideration. n26 As such, the
consideration received rule would have barred any brief announcements which
directly solicited contributions or support for such organizations. However,
given the non-profit status of such organizations, the receipt of consideration
would no longer prevent the broadcast of the announcements under the Second
Report, as 'revised to reflect the Congressional mandate of Section 399B.
Therefore, the broadcast of such announcements are permissible.

n25 Metropolitan Opera, as well as PBS, view the broadcast of these
fundraising announcements, made in connection with the programming, as a matter
for license discretion. The law firm of Schwartz, Woods and Miller believes that
a waiver is appropriate. NPR and Minnesota Radio considers such announcements to
be inappropriate and precluded by the Second Report.

n26 The contribution of programming material or funds for programming
constitute consideration, and as such the contributor must be acknowledged. See
47 C.F.R. 5 73.1212.

20. The Second Report also prohibited broadcasts that promote [**26] the
sale of program-related goods or services by program producers and suppliers (1)
where the cost was more than nominal; or (2) where consideration had been
received; and (3) where the offering was designed to further the economic
interest of the offerer, as opposed to the general interest of the public. n27
This principle was based upon the Commission's belief that such [*907]
announcements are "overtly commercial" and was an extension of prior case law
that prohibits promotional broadcasts of the licensee's or the licensee's
agents'utside business or financial interests n28 However, since direct
promotional fundraising announcements sponsored by non-profit organizations are
now permissible, we believe that this aspect of the Second Report should also
reflect that change. Accordingly, public broadcasters may now air announcements
that promote program related materials sold by non-profit organizations,
including the station itself. To allow announcements that promote the goods,
services and/or activities of nonprofit organizations, but prohibit the offering
of program related material by a non-profit program supplier, would indeed be
inconsistent and arbitrary. In addition to the [**27] foregoing, a public
broadcaster may in its discretion broadcast brief announcements; (1) which
directly or indirectly raise funds for the non-profit performing arts
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organizations in connection with programming funished by such organizations; and
(2) which would not interrupt regular programming. By so ruling, we must
emphasize that public broadcasters are not required or obligated to air these or
anyother fundraising announcements. Public broadcasters may in the exercise of
their good faith judgement do so if they determine that such announcements
ultimately serve the public interest. Although we are relaxing our policies
regarding promotional announcements to an even greater extent than permitted
under the Second Report, we should also emphasize that we will continue to
follow Ohio State University, 38 RR 2d 22 (1976), to the extent that public
broadcasters are generally prohibited from engaging in fundraising activities on
behalf of any entity other than the licensee where such activities substantially
alter or suspend regular programming.n29

n27 For purposes of discussion, we are assuming that the cost of
program-related materials which are promoted during the intermission features of
performance broadcasts by program suppliers, such as Metropolitan Opera, is not
nominal.

n28 See Fordham University, 18 F.C.C. 2d 209, 210-211(1969); compaxe WFLI,
Inc., 13 F.C.C. 2d 846, 847 (1968); Cxowell-Collier Broadcasting Co., 14 F.C.C.
2d 358 (1966).

n29 It should be noted that, the Commission recently granted a waiver of 47
C.F.R. $ 73.621 to Greater Washington Educational Telecommunications
Association, Inc. (GWETA), licensee of noncommercial eductional television
Station WETA-TV, Washington, D.C., FCC 82-198 (April 22, 1982). The waiver
allowed GWETA to broadcast a three houx'undraising progx'am for the Wolf Trap
Foundation to assist in its restoration efforts after a fire destroyed its
facilit.ies. The Commission determined that. a waiver was warranted under the
unique circumstances presented there. [**28]

Petitions for Reconsideration

21. The petitioners requested that the Commission reconsider the policies set.
forth in the Second Report, on substantive and procedural ground. n30 They stated
that the Second Report. established new rules that [*908] "radically depart"
from the Commission's previous policies, which prohibited public broadcasters
fxom operating in substantially the same manner as commercial stations by
proscribing the bxoadcast of commercial or commercial like matter on
noncommercial stations. n31 It is argued that this radical departure was
procedurally deficient since it was made: (1) without a complete understanding
of the nature and goals of public broadcasting; (2) without a clearly
articulated, well "demonstrated factual or policy basis;" and (3) without
affording the public sufficient notice and opportunity to respond to the action
taken, in violation of the Administrative Procedure Act, 5 U.S.C. 5 553(b).

n30 Petitions for reconsideration were filed by: the National Association of
Broadcasters (NAB); and were jointly filed by the Committee to Save KQED, the
Association of Independent Video and Filmmakers Inc., the Citizens Committee on
the Media (Chicago), the Chicago Citizens Cable Coalition, Public Media Center
and the Committee to Make Public Television Public (referred to collectively
as the Committee to Save KQED). Oppositions to the petitions were filed by the
PBS, the Corporation for Public Broadcasting (CPB), the law firm of Dow, Lohnes
and Albertson on behalf of various noncommercial licensees, the law firm of
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Schwartz, Woods 6 Miller on behalf of various noncommercial licensees. WGBH .

Educational Foundation (licensee of WGBH-TV, WGBX-TV, WGBH (FM) Boston, and
WBGY-TV Springfield, Massachusetts), NAPTS and NPR. NAB and the Committee to
Save KQED filed replies. Responsive comments were filed by the law firm of
Schwartz, Woods and Miller, NPR and NAPTS.

n31 First Report and Notice of Proposed Rule Making, 69 F.C.C. 2d 200,
204-207 (1978); Noncommercial Educational Stations, 26 F.C.C. 2d 339, 341
(1970); Sixth Report and Order, 41 F.C.C. 148, 166 (1952). [**29]

22. Substantively, the new rules are said to suffer from the lack of adequate
standards to guide public broadcasters in carrying out their responsibilities
and to protect against abusive practices. The following matters were
specifically referred to as generating confusion or inviting abuse:

(1) What is meant by consideration and when must consideration be received so
as to preclude the broadcast of promotional announcements? n32

(2) At what point does an acknowledgement promote, as opposed to identify,
the donor?

(3) When does mention of the origination point, in a remote broadcasting
context, promote an establishment'? n33 and

(4) How will commercial clutter be avoided without any time limitations on
suspended fundraising activities?
It is feared that. the authorization of promotional announcements (even in the
absence of consideration), and more importantly, the failure to establish
defined guidelines in the above noted areas, will ultimately erase the
distinction between commercial and noncommercial stations. The comments
[*909] opposing the petit.ions generally supported the Second Report on both
procedural and substantive grounds. The parties, mostly public broadcasters or
those [**30] associated with the public broadcasting media, perceive the
Commission's liberalized policies as providing opportunities to enable them to
survive the imminent Federal funding reductions. They do not anticipate abusive
practices or a trend toward the commercialization of the media, given the fact
that public broadcasting licensees (comprised of governmental, educational and
community bodies) are committed to serving the public interest and will face
audience resistance if that. commitment, falters.

n32 The Commission noted that if promotional announcements on behalf of a
commercial entity are broadcast and preceded or followed by a donation from that
entity, questions would be raised under the consideration received rule. The
Commission stated that the "proximity" between the announcement and the donation
would be viewed as a "significant factor" in evaluating public broadcasters'ood

faith judgments, but declined to prescribe "minimal time periods" to gauge
their conduct. Second Report, supra n. 18 at 155-156.

n33 Remote broadcasting refers to those situations where programming
originates from a place other than the licensee's studio in the licensee's
community -- e.g., live broadcasts from nightclubs, theatres and athletic
stadiums. The Commission determined that on-the-air promotion of the
broadcasting event, if "reasonably related" to the production of the program,
would not constitute consideration. [**31]
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23. The Second Report undeniably marked a departure from the Commission's
prior regulatory posture concerning public broadcasting in general and its
fundraising activities in particular The fact that the Second Report altered
established regulatory policy'r that the rules adopted differed from those
proposed, does not mean that the promulgation of the new rules was arbitrary or
in violation of the notice requirements of 5 U.S.C. $ 553(b). Our Second Report,
which was premised upon our current understanding of the nature of public
broadcating, established a minimum regulatory framework within which public
broadcasters were accorded wider discretion and greater flexibility in their
programming determinations, and in their ability to plan for and develop
increased non-Federal financial support. The Second Report eliminated prior
restrictions and an array of highly proscriptive rules that were deemed
unnecessary to preserve an essentially noncommercial service and that were
constitutionally suspect (see para. 2 supra). We should point out that Congress
not only ratified our action, but further relaxed our policies n34 by: (1)
permitting the use of visual as well [**32] as aural logograms; and (2)
limiting the prohibition against sponsored announcements promoting goods or
services to those paid for by profit entities. (See, paras. 7 and 10, supra.)
Moreover, in compliance with the Administrative Procedure Act, the public was
afforded sufficient notice and opportunity to comment. The Second Report
terminated a two year proceeding in which we published a Notice of Inquiry n35
and a First Report and Notice of Proposed Rule Making. n36 In our Notices we
proposed specific rules, apprised the public of the areas under consideration,
and solicited comments. The comments received were made public and generally
alluded to in the First Report, supra, The inherent nature and purpose of a rule
making proceeding is open-ended, to allow the agency to analyze and assess the
viability and the impact of the proposed rules. We carefully assessed the rules,
as [*910] proposed, in light of the comments received and our own expertise,
and determined that the rules were unduly proscriptive in nature, particularly
in the absence of any significant pattern of abuse. We thus abandoned the
proposed rules in favor of the more moderate policies set forth [**33] in the
Second Report. An agency is not obligated to continue longstanding policies,
with or without a change in circumstances, and may refrain from ultimately
adopting rules, as proposed, n37 but is required to rationally and explicitly
explain its changed course. In announcing our new policies, we clearly
articulated our reasons for not adopting the proposed rules and for altering our
policies with respect to public broadcasting. n39 Moreover, the policies
enunciated in the Second Report came directly within the scope of the entire
rule making proceeding (as it concerned the nature of public broadcasting and
its fundraising activities), were specifically raised in some of the comments
and were directly related to, albeit different from, the rules as proposed.

n34 But for the restriction upon the scheduling of donor acknowledgements,
Sections 399A and 399B are more liberal than the Second Report.

n35 Notice of Inquiry FCC 77-162 (March 15, 1977), 42 Fed. Reg. 15927 (March
24, 1977).

n36 59 F.C.C. 2d 200 (1978).
n37 Spartan Radiocasting Co. v. FCC, 619 F.2d 314, 322 (4th Cir. 1980);

Office of Communications of United Church of Christ v. FCC , 560 F. 2d 529, 532
(D.C. Cir. (1977); Home Box Office v. FCC. 567 F.2d 9, 32 (D.C. Cir. 1977);
Greater Boston Television Corp. v. FCC 444 F.2d 841 (D.C. Cir. 1979).
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n38 The fact that the rules promulgated differ from those proposed does not
require an additional notice, nor does it entitle parties to submit additional
comments. Spartan Radiocasting Co. v. FCC, supra at 321; Consolidated Coal v.
Costle, supra at 248; Ethyl Corp. v. EPA, 541 F.2d 1, 48 (D.C. Cir.) cert.
denied, 426 U.S. 941 (1976). [**34]

24. In the Second Report and Order, we noted that we had undertaken a
comprehensive study of the nature and goals of the public broadcasting system.
However, that study was not cbmpleted at the time the Second Report was adopted.
Nevertheless, we believed that we had an adequate record on the rules and
policies proposed and an adequate understanding on the nature of the public
broadcasting system to go forward with the Second Report. Since that action,
Congress has made its own statement on the nature and goals of the public
broadcasting system, has taken steps to remove restraints on the ability of
public stations to raise funds, and has authorized additional studies on the
funding problems of public stations by formation of the Temporary Commission on
Alternative Funding for Public Telecommunications. Admittedly, at this point,
questions still remain as to the nature and goals of the public broadcasting
system. However, on the basis of our experience, information gained in various
rule making proceedings, pronouncements by Congress, and information gained
through the Temporary Commission, we believe we have an adequate understanding
of the system to justify the action [**35] taken herein. n40

n40 FCC v. National Citizens Committee for Broadcasting, 436 U.S. 775, 814
(1978).

25. After examining all the information before it, the Commission expressed
great confidence in public broadcasters and determined that they will continue
to serve the public by providing alternative quality [*911] programming,
without cumbersome, unnecessary restrictions which will hinder their ability to
remain financially viable. Certainly, it would serve no useful purpose to adopt
rigid regulations to ensure the noncommercial nature of public broadcasting, if
those regulations prevent public broadcasters from obtaining the funds needed to
present quality programming or even to survive. The Commission will continue to
review complaints, however, and in the event of abuse will revisit this area.

26. For purposes of clarification, we believe that a brief statement
concerning (1) the definition of the term "consideration;" and (2) the public
broadcasters'esponsibilities regarding donor acknowledgements, may be in
order. As stated in the Second Report, consideration is a broad term that
denotes anything of value provided to the'ublic broadcaster, licensee, its
principals [**36] or its employees. Consideration, thus, encompasses the
contribution of programming material and funds, goods and/or services used for
programming, as well as in kind contributions (e.g. studio equipment) which
frees station funds for programming purposes. A public broadcaster is precluded
from promoting an individual's or entity's goods, services or activities, where
the broadcaster receives or reasonably anticipates the receipt of consideration
from such individual or entity (other than a non-profit organization). Thus, a
public broadcaster's decision to promote third parties must be based on
public-spirited determinations rather than economic considerations. Where
consideration, in the form of specific or in-kind contribution is provided, the
public broadcaster is, however, required to acknowledge the donor under 47
C.F.R. g 73.1212. The donor acknowledgement may include such identifying
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information as the donor's logogram, and location, but may not promote the
donor's goods, services or activities, unless the donor is a non-profit entity.It should be noted that some of the commenting parties believed that logograms
are, by definition, informational and thus always permissible. [**37]
However, logograms are not necessarily limited to identifying the donor, but may
contain comparative or qualitative language and be construed as being
promotional. Therefore, public broadcasters should review donor
acknowledgements, and make a reasonable, good faith determination as to whether
they identify, rather than promote. We recognize that it may be difficult to
distinguish at times between announcements that promote and those that identify.
We only expect our public broadcast licensees to exercise their reasonable, good
faith judgements in this regard.

27. The petitioners cite several areas in the Second Report as particularly
confusing and in need of specific guidelines. Those include (1) the scheduling
of licensees'wn suspended fundraising activities; (2) the determination of the
appropriateness of a promotional announcement; and (3) the identification of the
origination point of a remote broadcast. The Second Report provided public
broadcasters with basic standards, [*912] and reposed in them the
responsibility for its specific implementation. The Second Report relied upon
public broadcasters'ood faith judgements and primary interest in serving the
public. We thus [**38] do not believe that it is desirable to fashion narrow
rules which will circumscribe a licensee's discretion and flexibility in the
above-cited areas.

28. Concern has been expressed before Congress and the Commission that this
new flexibility afforded public broadcasters in their identification of
contributors and in their public-spirited promotion of certain activities (as
well as goods or services) marks a trend toward the commercialization of the
media and a substantial departure from previous standards. We appreciate the
concern, but at this time consider predictions of overcommercialism as
speculative and conjectural. We also do not believe that the new standards
denigrate the basic distinction between noncommercial and commercial stations.
The broadcast of promotional announcements on behalf of profit entities will be
based upon public interest determinations, not motivated by profit, since public
broadcasters are still prohibited from airing such announcements for
consideration. Several comments have also expressed fear that the public
broadcasting media will succumb to the influence of major corporations with a
resultant loss in the public broadcasting service. If anything, [**39] we
believe that such influence is minimized by the rules concening donor
acknowledgements. By eliminating the "name only" requirement and providing for
the inclusion 'of identifying information, public broadcasters hopefully will be
able to attract additional sources of revenue and diversify their pool of
underwriters. Thus, we believe that under the new standards, the basic
noncommercial nature of public broadcasting is maintained and the opportunities
for a broadened financial base of support are increased. n41

n41 It should be noted that the Congressionally authorized Temporary
Commission recommended, among other things, that "FCC rules and policies
governing on-air fund-raising activities and promotional identification" be
reviewed "in order to adjust rules that inhibit revenue production, consistent
with the desire to maintain the noncommercial character of public
telecommunications services." Alternative Financing Options for Public
Broadcasting, the Temporary Commission on Alternative Financing for Public
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Telecommunications. Vol. 1 pp. 69-70 (July 1982). We believe that this Order
implements the Temporary Commission's recommendation in a manner consistent with
th Congressional mandate as set forth in Section 399A and Section 399B of the
Communications Act. [**40]

Conclusion

29. In the following manner, the Second Report us revised to conform to
Sections 399A and 399B:

1. Donor acknowledgements may include the donor's visual or aural logogram
(which may identify the donor's products or services, in a value-neutral,
generic sense) as well as the donor's location.

2. The scheduling of donor acknowledgements may not interrupt regular
programming.

[*913] 3. Announcements for which consideration is received and which
promote the goods, services or activities of non-profit entities are
permissible.

30. For the reasons set forth herein, the Petition for Declaratory Ruling IS
GRANTED; the Petition for Clarification IS GRANTED; the Southern Educational
Communications Association's Sponsorship Identification Waiver Request (see n.
17, infra) IS GRANTED; and-the Petitions for Reconsideration ARE DENIED. The
Commission's rules are amended as set forth in the Appendix, effective September
3, 1982.

FEDERAL COMMUNICATIONS COMMISSION

William J. Tricarico Secretary

APPENDIX:

Appendix A

I. Section 73.503 of the Commission's Rules, paragraph (d) and the NOTE
immediately following, are revised to read as follows:

Section 73.503 Licensing requirements [**41] and service

(d) Each station shall furnish a nonprofit and noncommercial broadcast
service.

Noncommercial educational FM broadcast stations are subject to the provisions
of 5 73.1212 to the extent they are applicable to the broadcast of programs
produced by, or at the expense of, or furnished by others. No promotional
announcement on behalf of for profit entities shall be broadcast at any time in
exchange for the receipt, in whole or in part, of consideration to the licensee,
its principals, or employees. However, acknowledgements of contributions can
be made. The scheduling of any announcements and acknowledgements may not
interrupt regular programming.

NOTE: Commission interpretation of this rule, including the acceptable form
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of acknowledgements, may be found in the Second Report and Order, (Commission
Policy Concerning the Noncommercial Nature of Educational Broadcast Stations),
86 F.C.C. 2d 141 (1982), and the subsequent Commission's Order, Docket No. 21136
(July 15, (1982).

II. Section 73.621 of the Commission's Rules, paragraph (e) and the NOTE
immediately following, are revised to read as follows:

Section 73.621 Noncommercial educational stations

(e) Each [**42] station shall furnish a nonprofit and noncommercial
broadcast service. Noncommercial educational television stations shall be
subject to the provisions of $ 73.1212 to the extent that they are applicable to
the broadcast of programs produced by, or at the expense of, or furnished by
others. No promotional announcements on behalf of for profit entities shall be
broadcast at any time in exchange for the receipt, in whole or in part, of
consideration to the licensee, its principals, or employees. However,
acknowledgements of contributions can be made. The scheduling of any
announcements and acknowledgements may not interrupt regular programming.

NOTE: Commission interpretation of this rule, including the acceptable form
of acknowledgements, may be found in the Second Report and Order, (Commission
Policy Concerning the Noncommercial Nature of Educational Broadcast Stations),
86 F.C.C. 2d 141 (1982), and the subsequent Commmission Order, Docket No. 2136
(July 15, 1982).

ADDITIONAL STATEMENT OF COMMISSIONER ABBOT WASHBURN

RE: COMMISSION POLICY CONCERNING THE NONCOMMERCIAL NATURE Of EDUCATIONAL
STATIONS

Once again the Commission brings a fresh, creative approach to fundraising
[**43] issues of great concern to public broadcasters. In these days of
constricting federal, state and local appropriations and grants to noncommercial
licensees, such an approach is particularly useful. The Temporary Commission on
Altenative Financing, ably chaired by Commissioner guello, set a splendid
example. Our action today responds affirmatively to one of the Temporary
Commission's recommendations to the FCC, specifically, to "review FCC rules and
policies governing on-air fund-raising activities and promotional identification
in order to adjust rules that inhibit revenue production, consistent with the
desire to maintain the noncommercial character or public telecommunications
services. " n*

n* Temporary Commission on Alternative Financing for Public
Telecommunications, Alternative Financing Options for Public Broadcasting, Vol.
I, 69-70 (1982).

The item cites the Commission's
broadcasting and herein, again, we
and add our encouragement to their
while, at the same time, providing

traditional encouragement of public
express our confidence in public broadcasters
efforts to maintain financial viability
a unique noncommercial service to the public.
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RULES and REGULATIONS

FEDERAL COMMUNICATIONS COMMISSION

47 CFR Part 73

[Docket No. 21136; FCC 84-105]

Commission Policy Concerning the Noncommercial Nature of Educational
Broadcasting Stations

Thursday, April 5, 1984

*13534 AGENCY: Federal Communications Commission.

ACTION: Policy amendment.

SUMMARY: On reconsideration, the Commission amends its policy governing underwriting and donor
acknowledgments aired by public broadcast stations to permit the use of brand and trade names as well as product
or service listings. This action will enhance the ability of public stations to generate more of their own financial
support and thereby maintain and improve the quality of their service in the face of declining governmental
funding. Prior Commission limitations in this regard were based upon the legislative history of the Public
Broadcasting Amendments Act of 1981, which indicated that enhanced donor acknowledgments should only be
allowed after further study of alternative funding sources was undertaken. That study has now been completed by
submission of the final report of the Congressionally created Temporary Commission on Alternative Financing for
Public Telecommunications. Additionally, the language of the Memorandum Opinion and Order in Docket No.
21136, 90 FCC 2d 895 (1982) (August 19, 19'82; 47 FR 36171), is modified to clarify that public broadcasters
are generally prohibited from engaging in fundraising activities that suspend or alter regular programming on
behalf of any entity other than the station itself. Finally, it is clarified that both donor acknowledgments and
underwriting credits are subject to the same restrictions regarding their scheduling and the information that they
may include.

EFFECTIVE DATE: March 28, 1984.

ADDRESS: Federal Communications Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:

Lane Howard Moten, Mass Media Bureau (202) 632-7792.

SUPPLEMENTARY INFORMATION:

Memorandum Opinion and Order

In the matter of Commission policy concerning the noncommercial nature of educational broadcasting stations;
Docket No. 21136, FCC 84-105.

Adopted: March 28, 1984.

Released: March 28, 1984.

Copr.  West 1997 No Claim to Orig. U.S. Govt. Works

AscAp Ex.



49 FR 13534-01
(Cite as: 49 FR 13534, *13534)

Page 2

By the Commission.

Background

1. The Second Report and Order in Docket No. 21136 (" Second Report" ) [FN1] concluded a two year
proceeding designed to evaluate the financial needs of public broadcasters and examine alternative methods of
fundraising within the framework of providing a noncommercial service. The Commission liberalized prior
restrictions upon public broadcasters'undraising activities by amending 47 CFR 73.503 and 47 CFR 73.621.
Subsequently, Congress enacted the Public Broadcasting Amendments Act of 1981 ("1981 Amendments" ) to
ensure that the public telecommunications media remained financially viable in the wake of substantial reductions
in Federal funding by expanding public broadcasters'bility to generate increased private financial support.
[FN2] The legislation contained in Section 399A [FN3] *13535 and Section 399B [FN4] of the 1981
Amendments (47 U.S.C. 399A and 399B) closely paralleled the Commission's Second Report. [FNS] However,
the Commission noted that the subsequently enacted legislation differed from the Second Report in several
respects, and thus modified and clarified its rules and policies to conform to the Congressional mandate.
Memorandum Opinion and Order in Docket No. 21136 ("1982 Order" ), released July 30, 1982. [FN6] Among
other things, the 1982 Order reiterated Commission policy that donor acknowledgements could include
informational—but not promotional—messages, and further clarified that policy to prohibit the specific mentioning,
listing or promoting of a donor's product lines or services, thereby reconciling an apparent inconsistency between
the Second Report and Section 399A. The Commission also construed the 1981 Amendments as not permitting
the use of brand or trade names in underwriting acknowledgements aired by public broadcasters. [FN7]

FN1 86 FCC 2d 141 (1981).

FN2 Section 1231 of the Omnibus Budget Reconciliation Act of 1981, Pub. L. 97-35, 97th Cong., 1st Session (1981),
amended the Communications Act of 1934.

FN3 Section 399A provides:

(a) For purposes of this section, the term "business or institutional logogram" means any aural or visual letters or
words, or any symbol or sign, which is used for the exclusive purpose of identifying any corporation, company, or
other organization, which is not used for the purpose of promoting the products, services, or facilities of such
corporation, company or other organization.

(b) Each public television station and each public radio station shall be authorized to broadcast announements which
include the use of any business or institutional logogram and which includes a reference to the location of the
corporation, company, or other organization involved, except that such announements may not interrupt regular
programming.

(c) The provisions of this section shall not be construed to limit the authority of the Commission to prescribe
regulations relating to the manner in which logograms may be used to identify corporations, companies or other
organizations.

FN4 Section 399B provides, in pertinent part:

(a) For purposes of this section, the term 'advertisement'eans any message or other programming material which is
broadcast or otherwise transmitted in exchange for any remuneration, and which is intended-

(1) To promote any service, facility or product offered by any person who is engaged in such offering for profit;

(2) To express the views of any person with respect to any matter of public importance or interest; or

Copr.  West 1997 No Claim to Orig. U.S. Govt. Works
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(3) To support or oppose any candidate for political office.

(b)(1) Except as provided in paragraph (2), each public broadcast station shall be authorized to engage in the offering
of services, facilities or products in exchange for remuneration.

(2) No public broadcast station may make its facilities available to any person for the broadcasting of any
advertisement.

* FNS Essentially, the Second Report: (1) Eliminated the "name only" requirement for donor and
sponsor acknowledgements and provided for the inclusion of informational, but not promotional, messages; and (2)
permitted the broadcast of promotional announcements deemed in the public interest for which no consideration was
received. Similarly, Section 399A permitted informational, but not promotional, messages in donor and sponsor
acknowledgements and Section 399B prohibited the broadcast of promotional announcements for remuneration.

FN6 90 FCC 2d 895 (1982).

FN7 Additionally, the Commission revised its rules to: (1) Restrict rhe scheduling of donor acknowledgements so that
regular programming is not interrupted, consistent with section 399A; and (2) allow promotional announcements
sponsored by nonprofit entities, consistent with Section 399B. The Commission also further clarified its policy to
permit aural, as well as visual logograms in donor acknowledgements.

2. Several petitions for reconsideration have been filed with the Commission regarding its clarification of the above
policy. Additionally, an informal request for interpretation of the general impact and effect of the 1982 Order has
been filed. In the interest of expediting consideration of the issues raised, we will address both the petitions for
reconsideration and the request for interpretation.

Petitions for Reconsideration

3. Arguments. The petitioners [FN8] requested that the Commission reconsider the 1982 Order and permit the
inclusion of brand or trade names of products or services in donor acknowledgements. It is argued that a specific
reference to a donor's product or service does not compromise or jeopardize the noncommercial nature of public
broadcasting, nor is it necessarily promotional in the absence of comparative or qualitative language. Rather, the
inclusion of such references in donor acknowledgements is useful, and often necessary, where a brand or trade
name has recognition value and a corporate underwriter's name does not. [FN9] NPR, PBS and NAPTS also
represented that public broadcasters interpreted the Second Report to allow the nonpromotional identification of a
specific product and/or service in donor acknowledgements, and revised their underwriting rules accordingly.
They contended that this change resulted in a dramatic increase in donations and underwriting. [FN10] The
elimination of specific references to products and/or services in donor acknowledgements, they stated, will hinder
public broadcasters in their efforts to generate additional financial support from the private sector that is vital to
their continued survival. Finally, most of the parties considered the Commission's posture in the 1982 Order and
its interpretation of the recent legislation to be unnecessarily restrictive, particularly in light of: (1) The broad
statutory language of Section 399A which delineates the information that may be included in donor
acknowledgements; and (2) the explicit grant of authority to the Commission to further regulate in this area.
[FN11] They contended that the legislation marks a starting point from which the Commission could and should
explore and expand public broadcasters'pportunities to broaden their financial base of support by attracting new,
diverse sponsors and donors. In this respect, it should be noted that NPR differs from the other petitioners in that
it construed Section 399A(c) as proscribing the Commission's power to regulate the content of donor
announcements, confining our authority to the "manner" (i.e., timing and frequency) of donor announcements.
Finally, all the petitioners urged that a more liberalized approach to donor acknowledgements would serve the
spirit and intent of the Public Broadcasting Amendments Act of 1981 by enhancing public recognition of donors
as well as contributions from the business community.

Copr.  West 1997 No Claim to Orig. U.S. Govt. Works
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FN8 Petitions for reconsideration were filed by National Public Radio (NPR); the National Association of Public
Television Stations (NAPTS) and the Public Broadcasting Service (PBS); the Corporation for Public Broadcasting
(CPB) and the law firm of Schwartz, Woods & Miller (Schwartz) on behalf of several public broadcast licensees.

FN9 As NPR stated, "[T]here are many situations where attempted identification of a contributor without reference to
its product by trade name is practically meaningless. For instance, the Great Water Company of France, Inc., is
unknown to most people. But to say it is the bottler of 'Pemer'ineral water clearly identifies the company to many."

FN10 In this regard, NPR stated:

Total revenues for NPR member stations from program underwriting grants for the year ending June 30, 1981, are
estimated to have been about $4.2 million. This figure increased dramatically to about $7 million for the year ending
June 30, 1982, due largely to the new more relaxed policies concerning acknowledgements, of which the use of trade
names was a key factor. By being able to identify donors more clearly and explicitly radio licensees were able to
increase support from the business community by nearly 75% in just one year. [They] project that there currently
exist program underwriting agreements with public radio stations with a total value of over $ 1 million which
specifically involve mentioning the program underwriter's product or service by trade name. Further, at the time of
the release of the [1982] Order, public radio stations were involved in negotiations with prospective program
underwriters on agreements with a total value of $2.5 million specifically contemplating the use of trade names in the
acknowledgement announcements and which, in the judgment of the stations, are likely not to be consumated in view
of the [1982] Order restricting the use of trade names.

FN11 Section 399A, as proposed in H.R. 3238, was fully adopted by the Conference Committee. However, the
Conference Committee also added the provision contained in Section 399A(c) empowering the Commission to further
regulate in this area. See n.3, supra.

4. In a related context, PBS, NAPTS and Schwartz sought reconsideration of that aspect of the 1982 Order
concerning logograms. They believe that it is *13536 unnecessary and inappropriate to distinguish logograms that
promote (as unacceptable) from those that merely identify (as acceptable), and that such distinctions only create
confusion and uncertainty. Schwartz noted:

[L]ogograms serve a critical identifying function which transcends whatever slight promotional element may inhere in
them. The only rational approach in this area is to view all bona fide logograms as proper devices which serve the
fundamental purpose of generic identification.

Moreover, according to NAPTS and PBS, corporations mainly contribute funds to public broadcasting to improve
their image by association with quality programming, and that their logograms not only identify corporations but
project their image by representing their "face[s] to the world." They concluded that inclusion of all logograms, as
with brand and trade names, would encourage and facilitate greater contributions to public broadcasting and would
more fully identify corporate donors.

5. As an alternative to further liberalizing Commission rules to permit the inclusion of a brand or trade name and all
logograms in donor announcements, NPR, CPB and Schwartz offered various suggestions. NPR also believed that
the 1982 Order cast a heavier burden upon public radio than public television since it did "not appear to limit the use
of pictorial designs or symbols which may also be trademarks of donors in the acknowledgement announcements
broadcast by public television stations, "yet public radio stations, which cannot make use of such visual symbols or
signs, were granted no equivalent flexibility. NPR, thus, recommends that the Commission afford public radio
stations greater opportunities to attract financial support by allowing them to broadcast "trade names in
acknowledgement announcements in lieu of the visual trademark which television stations are still able to use."

6. Unlike the other petitioners, CPB viewed a general rule permitting a brand or trade name in every announcement
as unnecessarily broad and contrary to the "identification vs. promotion" test established by the Second Report. and
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ratified by Congress in Section 399A. CPB proposed a more limited standard, whereby a brand.or trade name would
be allowed if the underwriter does not offer products or services under its corporate name. CPB declared that "this
standard provides an objective test of whether an underwriter will be recognized under its corporate name, and,
therefore, whether use of the trade name is necessary for the purpose of identifying the underwriter to the public."

7. Finally, Schwartz suggested that if the Commission determines not to modify its underwriting rules, a transitional
period for the implementation of the 1982 Order is warranted. Since public broadcasters had construed the Second
Report as sanctioning the inclusion of a brand or a trade name in donor announcements, they had changed their
underwriting rules and, "produced programs, or made commitments to produce programs, which include such
credits." Schwartz stressed that "it would be unfair to require that substitute credits be produced for this
programming, because of the cost involved and because of the problems which might be created with respect to some
underwriters which expected credit in the form normally provided by the licensees as of the date of their donation
commitments."

8. Discussion. Essentially the issues raised by the petitions involve statutory construction. At the outset, we note that,
contrary to NPR's assertion, we do not believe that Section 399A(c) undercuts our authority to regulate commercial
speech on public broadcasting stations. 47 U.S.C, 303 (a) and (b) generally empowers the Commission to classify
radio stations and to determine and prescribe the nature of the service rendered by each designated class of licensed
stations. Pursuant to that power, the Commission's authority to "establish categories of communications services,
confine their use to particular frequencies and determine the kinds and types of communications which fall within the
authorized categories" [FN12] is well recognized and long established, [FN13] Rather than constraining this
authority, we construe Section 399A(c) as explicit recognition of the Commission's general regulatory function,
specifically directing us to further exercise our rule making authority in a manner consistent with the 1981
Amendments.

FN12 1First Report and Order in Docket No, 21136, 69 FCC 2d 200, 204 (1978).

FN13 1See, e.g., Gross v. FCC, 480 F. 2d 1288 (2d Cir. 1973) (FCC has the power to prohibit commercial messages
on amateur radio station facilities); and Lafayette Radio Electronics Corp. v. U.S., 345 F. 2d 278 (2d Cir. 1965) (FCC
has the power to limit the uses of Citizens Radio stations).

9. Section 399A ratified and codified the "identification vs. promotion" standard for donor acknowledgements
enunciated in the Second Report. In delineating the information which these acknowledgements may incorporate,
section 399A provided for the nonpromotional use of visual or aural logograms (i.e., any "letters or words, or any
symbol or sign, which is used for the exclusive purpose of identifying" the donor and "which is not used for the
purpose of promoting the [donor's] products, services or facilities" and permitted identification of the donor's
location. But, as we observed in the 1982 Order, Section 399A did not address the permissibility of including
information regarding the donor's specific product lines or services. [FN14] Since the statute was silent, we reviewed
the associated legislative history carefully. Because the Senate and the Conference Committee accepted the House
provisions without issuance of explanatory reports, the House Report became the source for our analysis. The House
Report declared that "logograms [and slogans should] be value neutral, and solely for the purpose of generic
identification..." and that "products or services [or the listing of products or services should not be] included as
part of such announcements at this time." [FN15] The subsequent examples given of permissible and impermissible
donor acknowledgements under this standard clearly indicated that the use of brand or trade names was not allowed.
[FN16]

FN14 11982 Order at 902.

FN15 1House Report, supra at 24.

FN16 "[A] logogram * * * could not contain: 'KXYZ Oil Corporation, of New York, manufacturers of Super 94
unleaded gasoline.' House Report, supra at 23.
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10. Given this explicit language, we determined in our 1982 Order that it was inappropriate at that time to allow the
use of trade names, or product and service listings. It is important to note, however, that the concerns expressed in
the House Report were not based on a finding that expanded donor acknowledgements were incompatible with public
broadcasting service or that this mechanism would prove ineffective as a means of enhancing self-generated financial
support for public stations. To the contrary, after describing the Commission's Second Report, in which we initially
sanctioned enhanced underwriting acknowledgements, the House Report stated:

The Committee endorses this effort, particularly in light of declining Federal funds, and supports the Commission's
belief that these changes will not change the nature of the noncommercial service that stations have been licensed to
serve. [FN17]

FN17 1 House Report, supra at 23.

Rather, the restrictions imposed by the House Report on such enhanced donor acknowledgement techniques as product
or service listings were founded on a perception that the Second Report "went too far in a single step" (emphasis
added). This sensitivity to the timing, *13537 rather than the substance, of permitting more expansive underwriting
acknowledgements was repeatedly underscored elsewhere in the House Report. It stated, for example, that:

In limiting the Commission's decision to allow listings of products and services, the Committee intends that no such
listings be allowed until the changes made in the legislation are more fully evaluated. The Committee intends to
review this area more fully as part of its consideration of the Commission (TCAF) study required by the bill
(emphasis added). [FN18]

FN18 1 House Report, supra at 24.

11. Almost three years have passed since the enactment of the 1981 Amendments. There are now substantial
indications that expanded underwriting acknowledgements can significantly benefit public broadcasters. [FN19]
Moreover, the Temporary Commission on Alternative Financing for Public Telecommunications (TCAF), established
by the 1981 Amendments, has completed its study and has submitted its final report to Congress. [FN20] TCAF
exhaustively studied and evaluated funding sources that would augment the dwindling Federal support available for
public broadcasting. Part of their statutory charge was to make recommendations for new funding sources that would
enhance public broadcasting's income from private sources while still preserving the independence and quality of
public broadcasting programs. [F¹1] After concluding its comprehensive review of not only alternative funding
sources but also the public broadcasting industry and the public it serves, TCAF found that broadened guidelines for
program underwriting would indeed help to provide much needed revenues for public broadcasting services. The
TCAF Report specifically recommended that Congress:

FN19 1 See n. 10, supra.

F¹0 1 Temporary Commission on Alternative Financing for Public Telecommunications, Report to Congress
(October 1, 1983). Hereafter TCAF Report.

F¹1 Omnibus Budget Reconciliation Act of 1981, supra n.2 at g 1232(a)(3).

Direct the Federal Communications Commission to modify its policies concerning underwriting acknowledgements to
permit public broadcasters to identify supporters by using brand names, trade names, slogans, brief institutional type
messages and public service announcements. [F¹2]

F¹2 1 TCAF Report, supra at 45. Moreover, we note that in a joint letter to the Commission dated March 8, 1984,
both the Chairman of the Senate Subcommittee on Communications and the Chairman of the House Subcommittee on
Telecommunications, Consumer Protection and Finance concluded that it would be appropriate at this time for the
Commission to review its policy concerning underwriting acknowledgements aired by public broadcast stations.
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12. In view of these developments, we believe that the conditions set forth in the House Report as the basis for its
limitations on the use of enhanced donor acknowledgements by public broadcasters have now been met and that the
restraints imposed by our 1982 Order in response to the House Report are ripe for reexamination. In this regard, we
again note that the statutory language of Sections 399A and 399B does not itself restrict enhanced underwriting
acknowledgements as herein described and that the provisions of Section 399A(c) support our belief that we are not
constrained statutorily from exercising our general rule making power in this area.

13. After reviewing the restrictions embodied in our 1982 Report, the arguments presented by the parties to this
proceeding, and the specific findings and recommendations of the TCAF, we are persuaded that it is now advisable as
a matter of policy and permissible as a matter of statutory authority to authorize public broadcast stations to expand
the scope of their underwriting announcements. As we recognized in the Second Report, and as both the House
Report and the TCAF Report indicated, this mechanism offers significant potential benefits to public broadcasters in
terms of improving the financial self-sufficiency of the service, yet, properly limited, does not threaten its underlying
noncommercial nature. Accordingly, we are granting the petitions for reconsideration to the extent that henceforth
public broadcast stations will be permitted to use trade and brand names, as well as product and service listings, in
their donor acknowledgements. We emphasize, however, that such announcements may not include qualitative or
comparative language and that this action is not to be construed as allowing advertisements, as defined in Section
399B, to be carried by public broadcasting stations. To summarize, donor acknowledgements utilized by public
broadcasters may include (1) logograms or slogans which identify and do not promote, (2) location, (3) value neutral
descriptions of a product line or service, (4) brand and trade names and product or service listings.

Request for Interpretation or Clarification

14. The State of Wisconsin-Educational Communications Board and Ohio State University, licensees of
noncommercial stations (" licensees"), filed an informal request for interpretation of the 1982 Order, in which they
posed the following questions for our consideration:

(1) How often may underwriting announcements be broadcast and in what manner with respect to program
format

(2) In the context of announcement schedules, what constitutes regular programming

(3) Are public broadcasting licensees now permitted to interrupt regular programming to raise funds for non-
station purposes

The licensees expressed concern that public broadcasters "may be unnecessarily inconvenienced" if these questions
remain unresolved. In the interest of avoiding possible confusion and inconvenience, we will address the
licensee's concerns and discuss each question separately.

15. First, the licensees claimed that public broadcasters should be allowed to schedule underwriting
announcements, as opposed to donor acknowledgements, at their discretion—unhampered by the limitation that
such announcements shall not interrupt programming. They suggested that public broadcasters should be
permitted to schedule underwriting announcements "at places in the sponsored program and with such frequency
as full disclosure and identification of the sponor may warrant." In this regard, they noted that underwriting
announcements are mandatory under 47 U.S.C. 317 and 47 CFR 73.1212 if consideration (in the form of
programming, material, money, services or other valuable consideration) is provided as an inducement for the
broadcast of specific programming, whereas announcements acknowledging general monetary or other in-kind
contributions are discretionary. Given the mandatory nature of underwriting sponsorship indentification
announcements and the importance of informing the public by whom they are being persuaded [FN23], they
declared that such announcements should be accorded different treatment.

F¹3 1 Applicability of Sponsorship Identification, 40 FCC Zd 141 (1963).
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16. The Second Report eliminated all timing and frequency restrictions for the broadcast of underwriting and donor
acknowledgements since audience resistance was viewed as a sufficient deterrent to the excessive scheduling of
acknowledgements. However, the subsequently enacted legislation, contained in Section 399A, not only delineated
that information which may be included in credit acknowledgements, but further contained a caveat: the scheduling
of such acknowledgements may not *13538 interrupt regular programming. Section 399A did not distinguish
between underwriting and donor acknowledgements, rather, both types of acknowledgements are treated alike. As
previously stated in our 1982 Order, we changed our rules to conform to the legislation, and accordingly imposed the
same restriction upon the scheduling of underwriting and donor aknowledgements. Therefore, irrespective of the
different nature and underlying purpose of underwriting acknowledgements, as opposed to donor acknowledgements,
all such acknowledgements are subject to the same restrictions regarding: (1) Inforination that may be included; (2)
scheduling.

17. Second, the licensees asserted that the limitation upon the scheduling of acknowledgements (i.e., underwriting and
donor acknowledgements) may inhibit station fundraising activities which include—but are not limited to-auctions,
marathons, and pledge weeks. They stated that the scheduling limitations on acknowledgements should not apply to
fundraising activities, since such activities are not considered part of the station's regular programming.

18. In the 1982 Order, "regular programming" was refered to and discussed in terms of its conventional meaning.
Clearly, regular programming encompasses those programs which the public broadcaster ordinarily carries, but does
not encompass those fundraising activities that suspend or alter their normal programming fare. Thus, during periods
in which such fundraising activities are being conducted the restriction that acknowledgements shall not be scheduled
so as to interrupt regular programming would neither be applicable nor appropriate, and the public broadcasters are
free to broadcast acknowledgements as often and for as long as they choose, so long as the content of the
acknowledgements is consistent with the governing legislative and regulatory rules.

19, Third, the licensees stated that in the 1982 Order we instituted a substantive change, without any discussion, of
our prior policy regarding the prohibition against on-the-air suspended fundraising activities on behalf of other
organizations. They cited the 1982 Order as providing that "* * " public broadcasters are generally prohibited from
engaging in fundraising on behalf of any entity other than the licensee where such activities substantially alter or
suspend regular programming" (emphasis added) [FN24j and compared that language to that of the Second Report
which provided that "* * * station fundraising activities which significantly alter a station's normal programming,
including auctions, marathons, membership drives, etc. should be carried on for the benefit of the station only, and
not for other organizations (emphasis added), [FN25j They contended that the substitution of the term "licensee" for
that of "station" extends the permissible area of suspended programming beyond those activities designed to raise
support for the station's operations to include activities designed to benefit the licensee's other non-station institutional
business or state operations. Consequently, they feared that "stations licensed to such entities may be increasingly
importuned to conduct fundraising appeals for other departments of agencies of the licensees."

FN24 1982 Order, supra at 907.

F¹5 Second Report, supra at 158.

20. The licensees'oint is well taken. In the 1982 Order the terms noncommercial or public broadcasting stations or
licensees were used interchangeably. However, in the context of suspended fundraising activities the substitution of
"licensees" for "station" had the unintended effect of expanding potential beneficiaries beyond that of the station,
itself. Therefore, we will henceforth interpret and limit the language of the 1982 Order as applying to station
operations only. In the absence of a waiver, noncommercial stations are prohibited from conducting any fundraising
activity which substantially alters or suspends regular programming and are designed to raise support for any entity
other than the station itself. [F¹6]

F¹6 It should also be noted that the licensees urged that 47 CFR 73.503 and 73.621 be revised. The pertinent
language as changed by the Second Report, is as follows: "Moreover, acknowledgements of contributions can be

Copr.  West 1997 No Claim to Orig. U.S. Govt. Works



49 FR 13534-01
(Cite as: 49 FR 13534, *13538)

Page 9

made" (emphasis added). They recommended that "may" be substituted for "can," since the sentence acknowledges
the permission for such announcements, not their ability to be broadcast." We agree that the suggested change is
grammatically correct. However, we do not believe that amendment of the rules to incorporate this change is
warranted. It is evident that our rules are not intended as mere observations concerning the physical capacity of public
stations to transmit these announcements, but instead are intended to address the permissibility of airing them. In any
event, both of the subject rule sections contain note references to the Second Report and the 1982 Order, should further
clarification of this point be required.

Conclusion

21. In accordance with the Public Broadcasting Amendments Act of 1981, we are granting the Petitions for
Reconsideration to allow the broadcast of specific brand or trade names and product or service listings.
Therefore, donor acknowledgements may include: (1) A logogram or slogan that identifies but does not promote;
(2) locations; and (3) value neutral descriptions of a product line or service; (4) trade names, product or service
listings that aid in identifying the donor. Additionally, the language of the 1982 Order [FN27] is modified, to
clarify that public broadcasters are generally prohibited from engaging in fundraising activities which suspend or
alter regular programming on behalf of any entity other than the station itself.

FN27 1982 Order at 907.

Accordingly, it is ordered that, the "Petitions for Reconsideration" are granted, to the extent indicated above.

It is further ordered that, the "Request for Interpretation or Clarification" is granted, to the extent indicated above.

It is further ordered that, the Secretary shall cause this Memorandum Opinion and Order to be printed in the FCC
Reports.

(Secs. 4, 303, 48 Stat., as amended, 1066, 1082; 47 U.S.C. 154, 303)

Federal Communications Commission.

William J. Tricarico,

Secretary.

[FR Doc. 84-8870 Filed 4-4-84; 8:45 am]

BILLING CODE 6712-01-M

49 FR 13534-01, 1984 WL 116544 (F.R.)

END OF DOCUMENT
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CODE OF FEDERAL REGULATIONS
TITLE 47-TIKECOMM(UNICATION

CHAPTER I-FEDERAL COMMUNICATIONS
COMMISSION

SUBCHAFIER C-BROADCAST RADIO
SERVICES

PART 73—RADIO BROADCAST SERVICES
SUBPART E-TELEVISION BROADCAST

STATIONS

Current through September 1, 1997; 62 FR 46172

g 73.621 Noncommercial educational TV stations.

In addition to the other provisions of this subpart,
the following shall be applicable to noncommercial
educational television broadcast stations:

(a) Except as provided in paragraph (b) of this
section, noncommercial educational broadcast
stations will be licensed only to nonprofit
educational organizations upon a showing that the
proposed stations will be used primarily to serve the
educational needs of the community; for the
advancement of educational programs; and to
furnish a nonprofit and noncommercial television
broadcast service.

(1) In determining the eligibility of publicly
supported educational organizations, the
accreditation of their respective state departments of
education shall be taken into consideration.

(2) In determining the eligibility of privately
controlled educational organizations, the
accreditation of state departments of educatioii or
recognized regional and national educational
accrediting organizations shall be taken into
consideration.

(b) Where a municipality or other political
subdivision has na independently constituted
educational organization such as, for example, a
board of education having autonomy with respect to
carrying out the municipality's educational program,
such municipality shall be eligible for a
noncommercial educational television broadcast
station. In such circumstances, a full and detailed
showing must be made that a grant of the application
will be consistent with the.intent and purpose of the
Commission's rules and regulations relating to such
stations.

(c) Noncommercial educational television
broadcast stations may transmit educational, cultural
and entertainment programs, and programs designed
for use by schools and school systems in connection
with regular school courses, as well as routine and
administrative material pertaining thereto.

(d) A noncommercial educational television
station may broadcast programs produced by or at
the expense of, or furnished by persons other than
the licensee, if no other consideration than the
furnishing of the program and the costs incidental to
its production and broadcast are received by the
licensee. The payment of line charges by another
station, network, or someone other than the licensee
of a noncommercial educational television station,
or general contributions to the operating costs of a
station, shall not be considered as being prohibited
by this paragraph.

(e) Each station shall furnish a nonprofit and
noncommercial broadcast service. Noncommercial
educational television stations shall be subject to the
provisions of $ 73.1212 to the extent that they are
applicable to the broadcast of programs produced
by, or at the expense of, or furnished by others. No
promotional announcements on behalf of for profit
entities shall be broadcast at any time in exchange
for the receipt, in whole or in part, of consideration
to the licensee, its principals, or employees.
However, aeMowledgements of contributions can be
made. The scheduling of any announcements and
acknowledgements may not interrupt regular
programming.

Note: Commission interpretation of this rule,
including the acceptable form of acknowledgements,
may be found in the Second Report and Order in
Docket No. 21136 (Commission Policy Concerning
the Noncommercial Nature of Educational Broadcast
Stations), 86 F.C.C. 2d 141 (1981); the
Memorandum Opinion and Order in Docket No.
21136, 90 FCC 2d 895 (1982), and the
Memorandum Opinion and Order in Docket 21136,
49 FR 13534, April 5, 1984.

(f) Telecommunications Service on the Vertical
Blanking Interval and in the Visual Signal. The
provisions governing VBI and visual signal
telecommunications service in $ 73.646 are
applicable to noncommercial educational TV
stations.

Copr.  West 1997 No Claim to Orig. U.S. Govt. Works
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(g) Non-program related data signals transmitted
on Line 21 pursuant- to f 73.682(a)(22)(ii) may be
used for remunerative purposes.

[28 FR 13660, Dec. 14, 1963, as amended at 35 FR
7558, May 15, 1970; 46 FR 27952, May 22, 1981;
47 FR 36179, Aug. 19, 1982; 48 FR 27068, June
13, 1983; 49 FR 29069, July 18, 1984; 50 FR
4664, 4684, Feb. 1, 1985; 61 FR 36304, July 10,
1996]

Page 2

( General Materials (GM) - References,
Annotations, or Tables )

47 C. F. R. 5 73.621

47 CFR 5 73.621

END OF DOCUMENT
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DEPARTMENT OF DEFENSE

Department of the Army

32 CFR Part 505

[Army Rag. 34D21]

Privacy Act of 1974; Personal Privacy
and Rights of individuals Regarding
Personal Records

AGENcY: Department of the Army, DOD

ACTION: Final rule.

sUMMARY: The Army hereby adopts
exemption rule for Army system of
records A0917.10DASG, Family
Advocacy Case Management Files.
EFFECTIVE DATE: January 27, 1983.

FOR FURTHER INFORMATION CONTACT:

Mrs. Dorothy Karkanen, Office of The
Adjutant General, Headquarters,
Department of the Army (DAAG-AMR-
S), 2461 Eisenhower Avenue,
Alexandria, VA 22331; telephone (703)
325-6163.
SUPPLEMENTARY INFORMATION: In 47 FR
51767, November 1'7, 1982. the Army
proposed to amend the exemption rule
for the above system of records which
had been re-described.

List of Subjects in 32 CFR Part 505

Privacy.

PART 505—[AMENDED]

In that no comments were received.
concerning this proposed amendment,
the rule is adopted as proposed and
jj 505.9 of 32 CFR is amended to read as
follows:

Exempted Record System

(Specific Exemptions)

ID—A0917.10DASG
SYSNAME—Family Advocacy Case

Management Files.
EXEMPI1ON—All portions of this

system which fall within 5 U.S.C.
552a(k)(2) and (5] are exempted from the
following provisions of Title 5 U.S,C„
section 552a: (d).

AUTHORITY—5 U.S.C., 552a(k)(2)
and (5).

REASONS—Exemptions are needed
in order to encourage persons having,
knowledge of abusive or neglectful acts

I

toward children to report such sources
from embarrassment or recriminations
as well as to protect their right to
privacy. It is essential that the identities
of all individuals who furnish
information under an express promise of
confidentiality be protected. In the case
of spouse abuse, it is important to
protect the privacy of spouses seeking
treahnent. Additionally, granting
individuals access to information
relating to criminal and civil law
enforcement could interfere with on-

'going investigations and the orderly
administration of justice in that it could
result in,the concealment, alteration,
destructiori, or fabrication of
information, could hamper the
identification of offenders or alleged
offenders, and the disposition of
charges, and coukd jeopardize the safety
and well-being of parents, children, and
abused spouses.

M. 8. Healy,
OSD Fetiera/ Register Liaison Officer,
Departmen I ofDefense,
December 21, 1982.
IFR Doe, 88&8888 filed iZ-88-82: 8:88 em)

SILLING CODE sri~

COPYRiGHT ROYALTY TRlBUNAL

37 CFR Part 3II4

IDoeket No. CRT 82-2l

1982 Adjustment of Royalty Schedule
for Use of Certain Copyrighted Works
ln Connection Nlth Noncommercial
Broadcasting; Terms and Rates of
Royalty Payments

AGEI4CY: Copyright Royalty TribunaL
ACT!ON: Final rule.

SUMMARY: Copyright Royalty Tribunal
(Tribunal) adopts rule establishing the
terms and rates of royalty payments for
the use of published nondramatic
musical works and published pictorial,
graphic, and sculptural works by public
broadcasting entities as required by 17
U.S.C. 118 (b) and (c). The rule also
establishes procedures by which
copyright owners may receive ..

reasonable notice of the use of their
works, and for the keeping by public
broadcasting entities of records of such
use,
EFFEcT)va DATE: January 2, '1983.

FOR FURTHER INFORMATION CONTACT:

Edward 'W. Ray, Chairman, Copyright
Royalty Tribunal, 1111 20th Street, NW.,
Room 450, yyashington, D.C. 20038, 202-
653-5175.
SUPPLEMENTARY INFORMATIONI 27 U,S.C.
118 establishes a copyright compulsory

license for the use by noncommercial
broydcasting of published nond)ramatlc
mmrical works and published pictorial,
graphic, and sculptural works. 17 U.S.C.

118(c) provides that between June 30

and December 81, 1982 the Tribunal
'shall conduct'a proceeding for the
determination of reasonable terms and
rates of royalty payments for the use of
these works. 17 U.S.C. 118(b) requires
the Tribunal to adopt regulations by
which copyright owners may receive
reasonable notice of the'se of their
works and for the Iceeping by public

i broadcasting entities of records of such
uses. The Tribunal published in the
Federal Register of June 30, 1982 (47 FR

28446) notice of the commencement of
the proceeding required by 17 U.S.C. 118

(e) to adopt a schedule of rates and
terms to replace those established by
the Tribunal in 1978 (43 FR 25068-73),
and subsequently amended.

The Tribunal conducted public
hearings to receive testimony on the
rates and terms of royalty payments and
the regulations required by 17 U.S.C.
118(b) on November 12 and 15, 1982. The
Tribunal at a public meeting on
December 20, 1982 adopted the final
rule'.

17 U.S.C. 118(b)(2) provides that
"License agreements voluntarily
negotiated at any time between one or
more copyright owners and one or more
public broadcasting entities shall be
given effect in lieu of any determination
by the Tribunal." The Tribunal has been
notified that voluntary agreements have
been filed in the Copyright Office on
behalf of the Public Broadcasting
System (PBS) and National Public Radio
(NPR) with each of the American
Society of Composers, Authors and
Publishers (ASCAP), Broadcast Music,
Inc. (BMI), SESAC, arid the Harry Fox
Office.

The 'IYibunal on November 1, 1982

received a Joint Proposal of ASCAP and
the Intercollegiate Broadcasting System
(IBS), which includes atnong its
membership the majority of
noncommercial educational radio
stations licensed to schools, colleges,
and universities. These entities
presented a joint proposal, rather than
entering into a voluntary agreement,
because IBS does not represent all
noncommercial educational radio
stations licensed to colleges and
universities, and'IBS does not have
power to bind its members to an,
agreement. BMI and SESAC
subsequently advised the 'flibunal,of
their endorsement of the Joint Proposal,
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Summary of Testimony

The Tribunal hearings were divided
tween the consideration of rates and

.orms for musical works and visual
works.

The PBS music case was presented by
Gwendolyn Wood, PBS Copyright
Administrator, and James Klutz, Vice
President and Chief Financial Officer of

PBS. Ms. Wood testified as to the
voluntary agreements reached by PBS,

the music provisions of the regulations
proposed by PBS, the experience of PBS

with the Tribunal's 1978 regulations, and
the PBS administration of the reporting
requirements. Ms. Wood also testified
that section 118 is "essential in enabling
us to reach these voluntary agreements;
it provides us with access that we
need."

Mr. Klutz testified that during the next
five years PBS faces a "most unsettled
future" and that "s es of revenue
have become les 'in."

NPR's music cab was presented by
Carol Whitehorn, copyright attorney,
NPR, and Thomas Warnock, NPR
Executive Vice President. Ms.
Whitehorn testified as to the voluntary
agreements reached by NPR, NPR's
opposition to cost-of-living adjustments
(COLA's) and support for rate "step-

~5" in lieu of COLA's, the experience
.f NPR with the Tribunal's 1978
regulations, the NPR administration of
the reporting requirements, and the
music regulations proposed by NPR. Mr.
Warnock described the NPR sources of
income, efforts to generate new sources
of income, the role of the Corporation
for Public Broadcasting in paying NPR's

copyright costs, and NPR's need for
"business certainty" in copyright
expenditures and "the need to lower the
annual increases."

Thomas J, Thomas, President of the
National Federation of Community
Broadcasters (NFCB), testified on behalf
of those member stations who do not
qualify for operational support of the
Corporation for Public Broadcasting and
thus are not included in the voluntary
agreements reached by NPR with the
music licensing agencies. He testified
that there are about 21 Federation
stations in this category, which account
for. "most of the stations" that would be
covered by the Tribunal'5 schedule for
unaffiliated stations. Mr. Thomas
proposed that the Tribunal abolish the
distinction between stations licensed to
colleges and universities and
unaffiliated stations. He testified that in
1978 the Tribunal established rates for
community stations without adequate
information because the stations were
not represented, that the stations now
remaining in the unaffiliated category

have budgets of under $100,000 and an .

average of approximately $40,000, that
commercial FM stations with budgets of
less than $100,000 pay music license fees
of 1.89 percent of revenues, that
community stations play less music than
commercial stations and that the
ASCAP proposal is unjustified because
it is based on a selective application of
the existing fee schedule. He discussed
NFCB's objections to revenue or budget
based fee schedules, and their support
for a schedule with a "step-up series of
rates". Mr. Thomas proposed a schedule
of fees commencing at $140 with
increases of $M a year for use of
ASCAP and BMI music, and a schedule
for use of SESAC music commencing at
$31. The proposed schedule provides for
payment of the royalty fee at the end of
the year rather than at the start,'he

performing rights societies,
ASCAP, BMI and SESAC, made a
unified presentation. David Hockman,
Director of Radio Ltcensing of ASCAP
testified as to the justification for the
application of a budget based license fee
to the unaffiliated stations linked to a
minimum fee and a COLA adjustment of
the minimum fee,* that the ASCAP
commercial radio station license fee is
an effective rate of 1.9 percent, and
described the collection of radio
licensing fees. He also testified that a
non-commercial compulsory license is
not necessary. Mr. Nicholas Arcomano,
Vice President and Counsel, SESAC,
made a statement concerning the
voluntary agreements entered into by
SESAC, subscribed to the Joint Proposal
establishing rates for the colleges and
universities, and opposed relating the
rates for unaffiliated stations to a
percentage of budget.

Mr..Albert Berman. President of the
Harry Fox Office explained the
voluntary agreements reached for
recording and synchronizing rights.

Mr, Leonard Feist, President of the
National Music Publishers Association
urged the.Tribunal to adopt rates and
terms applying to recording and
synchronization rights not less favorable
to music publishers than those provided
in the voluntary agreements and to
provide an appropriate rate of
'compensation for local non-commercial
broadcasting uses of musical works. Mr.
Feist also testified that a non-
commercial broadcasting compulsory
license for recording rights is not
necessary.

N tl 1FH II fC lly
Broadcasters, Exhibit 1,

s Ses Pre-Hearing statement of ASCAP providing
for an ABCAP rata of gg58. or 1.5 percent of budget,
whichever is greater. together with a cost of ttvtng
adjustment of ths doiiar amount fee.

The PBS visual case was presented by
Gwendolyn Wood, PBS Copyright
Administrator, and Andy Helper„
General Counsel for WGBH Educational
Foundation. Miss Wood testified as to

the routes and terms proposed by PBS for

use of visual works, explained that PBS

had concluded that,a separate local rate
for visuals was appropriate because the
bulk of such uses are on the local level,
and that the rates proposed by the
Coalition of Visual Artists C

Organizations (Coalition) would deny
PBS access to visual works in their
programs. Mr. Helper testified
concerning the use of cue sheets for
visual works and his experience in
obtaining visual rights by purchase.

The case of the Coalition of Visual
Artists Organizations encompassing
ASMP (American Society of Magazine
Photographers), The Graphic Artists
Guild, Inc., National Cartoonists
Society,'Cartoonists Guild, Inc., Artists
Equity Association, Inc., The
Association of American Editorial
Cartoonists, Artists Equity Association
of New York, Inc., Foundation for the
Community of Artists, Inc., Society of
Illustrators, Inc., was presented by John
Lewis Stage. He testified as to the
creation and value of a photographer'
body of creative work (known as a
."stock file") virhich may be managed by
a photo stock agency, the varied uses of
stock photographs, rates for stock
photographers, the visual rates proposed
to the Tribunal by the Coalition, the use
of visual cue sheets and the operation of
the trust fund for unknown copyright
owners. He testified that the existing
system is "unworkable" and that the
compulsory license of visual works
should be repealed by Congress.

Policy Matters

In each of our royalty adjustment
proceedings we look first to the
Copyright Act and the legislative history
for guidance. The Tribunal has
consistently held that the Copyright Act
does not contemplate the Tribunal
establishing rates below the reasonable
market value of the copyrighted works
subject to a compulsory license. As we
discussed in our 1978 public
broadcasting opinion,'we have found ~
the congressional committee reports to
be particularly useful. The House
Judiciary Committee report stated that
Congress "did not intend that owners of
copyrighted material be required to
subsidize public broadcasting." 'he

s45 PR 2505L
sH.R. 94-14ra p. 11L
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Senate Judiciary Committee report
stated that section 118 "requires the
payment of copyright royalties reflecttng
ae fair value of the materials used." s

In our 1978 public broadcasting
royalty determination, we observed that
the public broadcasting proceeding was
"not an appropriate occasion" for
making judgments concerning the
"relationship among the several
performing rights societies as to the
value of their repertory and the use of

'heir music." We therefore stated that
"the ratio resulting from this schedule of

rates is not intended in any respect to
establish a precedent for any other rate
proceeding, including any future
proceeding pursuant to 17 U.S.C. 11S".

The performing rights societies in the
1982 public broadcasting proce'eding
made a joint presentation. In the
particular circumstances of this
proceeding, it would not be appropriate
for the Tribunal to use the ratios
established here as a precedent in any
other Tribunal proceeding or for any
purpose,

Because of the requirements of the
Copyright Act, the Tribunal in the 1978

proceeding was placed in the position of
establishing some rates and terms in the
absence of adequate record evidence
because of the failure of certain
nterests to appear or submit evidence.
We stated:

The CRT bas adopted this schedule on the
basis of the record made in this proceeding,
When this matter again comes before the
CRT. the CRT will have.the benefit of several
years experience with this schedule, The CRT
does not intend that the adoption of this
schedule should preclude active
consideration of alternative approaches in a

future proceeding.s

While we have not been persuaded
that any change in the basic structure of
our rate schedule is necessary, we have
on the basis of experience and an
improved record made minor
adjustments in the rate schedule and the
reporting regulations. We discuss below
the Tribunal's determinations on the
principal issues requiring resolution in
this proceeding.

Performance of Musical Compositions
By Public Broadcasting Entities Licensed
to Colleges and Universities

The IBS and ASCAP submitted a Joint
Proposal, but IBS filed a letter at the
time of the hearings indicating that the
college stations found "completely
acceptable" the proposals of other
public broadcasting entities which
provided for periodic stepped
adjustments in lieu of an annual COLA,

I

d S.R. 94-423, p. 1rtl.
s 43 FR 25069.

and for payment of the required fees at
the end of the calendar year rather than
at the beginning of the year.s This letter
was received into evidence over the,
objections of the performing rights
societies.

We have adopted the rates and terms
of th'.Joint Proposal. The provisions of
this propOsal for an annual COLA and
for payment by January 31 are
reasonable, and in accord with our
current regulation. Although we agreed
to consider the altered position of IBS,

the Tribunal expresses its disapproval
of the circumstances in which this
matter was presented by IBS. and the
apparent failure to notify ASCAP of its
modified position.

Performance of Musical Compositions
by Public Broadcasting Entities Other
Than NPR or College Stations

As a result of voluntary agreements
and the exclusion of radio stations
licensed to colleges and universities, the
radio stations covered by ti 304.6 is
restricted to some 21 NFCB member
stations and 26 other stations,'he
Tribunal reviewed our existing rate
schedule for unaffiliated stations in light
of the record evidence as to the profile
of the stations in this category.

We resolved thai the rate should not
be linked to wattage o'r percentage of
the stations budget. We further resolved
that we should adopt a flat rate with
annual pre-determined adjustments. The
pre-determine) adjustments will accord
the copyright owners a hi'gher payment
to reflect the increase in the cost of
living, while providing the radio station
with certainty as to the amount of the
fee. We established our schedule in
304.6 taking into account the budgets of
these stations (where known), the rates
we have adopted for college stations,
and the record evidence as to the fees
paid for performance rights by the
smallest.commercial radio stations.

Local Recording Rates

The Tribunal reaffirms the conclusion
we reached in the 1978 proceeding that
"the copyright owners of musical works
which are recorded under the statutory
compulsory license by local stations and
regional networks of PBS and NPR and
other public broadcasting entities shall
be compensated for such uses." 9 Based
on the experience of the past four years,
we have reviewed the relationship
between th'e national and local
recording rates. This review has

'I d did yNT Ill,P td tdfleSt
Chairman 11rornas C. Brennan, Nov. 11. 1982.

~ Rebuttal Staterneni of ASCAF, p. L
sa3 FR 25099.

persuaded us to reduce the local
recording rates.

Visual Works

We have resolved that the Coalition
evidence provides no basis for the
establishment of reasonable royalty
rates under section 118. In particular, we
reject the use of stock photo house rates
'and rates published by the American,
Society of Magazine Photographers
(ASMP) as the basis for the,
determination of section 118 rates. We
concur in the PBS flnding that 'There is

no clear or creditable evidence linking
the New York City stock photo house
letters or the ASMP booklet rates to
television use of photographs.""

We have accepted the proposal of
PBS that our schedule for visual works
should be geared to the current Tribunal
rates with stepped up increases. We
have retained the provision of our

. schedule providing for unlimited
broadcast use during a three year
period. Our record indicates that three
year rights is in acoord with standard
industry practice.

We have accepted the proposal of
PBS that additional usage after the
initial three year period should be
available at a reduced rate becaus'e of

the&assage of time and the repetitious
usage. We have also adopted the
proposal of PBS that the appearance of
an image of three seconds or less be
paid at the background or montage rate
rather than the featured display rate.

The Coalition has argued that our rule
should provide for the reporting by PBS

of "aD uses of pictorial, graphic, and
sculptural works—not merely those that
are used subject to a compulsory
license." "We hold that the Tribunal
has no jurisdiction to require any
recordkeeplng or repor'ting other than
for uses made pursuant to section 118.

List of Subjects in $7 CFR Part 304

Copyright, Radio, Television.
For the reasons set out above, 37 CFR

Part 304 is revised to read as follows:

PART 304-USE OF CERTAIN
COPYRIGHTED WORKS IN

CONNECTION WITH
NONCOMMERCIAI. BROADCASTING

Seo. I

304.1 General.
304.2 Definition of public broadcasting

entity.
304.4 Performance of muaoial composition

by PBS, NPR and other public
broadcasting entitles engaged in the
activities aat forth in 17 U.S.C. 118(6).

I

'SSP I-H ddddl t d

"Pre-HearinS Sratement, Coalition ofvisual
Artists Organisations, p. 3.
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Sec.
304.5 Performenc8 of mu9ici81 comp09itlon8

by public broadcasting entities licensed

to colleges or uuiversjtie8.
04,5 Performance of musical compositions

by other public broadcasting entities.

304.7 Recording rights, rates and terms.

304,5 Terms and rates of royalty payments
for the u88 fo published pictorial, graphic,

and sculptural works.
304,9 Unknown copyright owners.
304.10 Cost of living adjustment.
304,11 Notice of restrictions on u98 of

reproductions of tr8n8ml88Ion programs.

304.12 Amendment of certain regulations.

304.13 Issuance of interpretative
regu18 tion9.

Authority: Pub. L 94-553.

$ 304.1 General.

This Part 304 establishes terms and
rates of royalty payments for certain
activities using published nondramatic
musical works and published pictorial,
graphic, and sc tural works during a
period begi on January 1, 1983 and
ending on Dec mber 31, 1987. Upon
compliance with 17 U.S.C. 118, and the
terms and rates of this part, a public
broadcasting entity may engage in the
activities with respect to such works set
forth in 17 U.S,C. 118(d).

g 304.2 Definition of public broadcasting
entity.

As used in this part, the term "public
broadcasting entity" m'cans a
noncommercial educational broadcast
station as defined in section 397 of title
47 and any nonprofit institution or
organization engaged in the activities
described in 17.U.S.C. 118(d)(2),

'983-1984 8. i '1985 1966'~$'967

For the performance of such a work in

a feature presentation of a station of

PBS:

1983-1984
'' 1985-1988 1987

$10.00 $12.00 $13.00

1983-1984 ~ 1985-1988 1987

$2.70 $2.85

For the performance of such a work in

a feature presentation of NPR:

1983-1984 1985 1988 1987

$14,00 $14.90 $15.85

For the performance of such a work as
background or theme music in an NPR

program:

1983-1984 1985-1986 1987

$3.70

For the performance of such a work in
a feature presentation of a station of
NPR:

jj 304 4 Performance of musical
compositions by PBS, NPR and other public
broadcasting efitltles engaged In the
activities sat forth In 17 U.S.C. 118(d).

The following schedule of rates and
terms shall apply to the performance by
PBS, NPR and other public broadcasting
entities (other than those covered by
$ $ 304.5 and 304.8) engaged in the
activities set forth in 17 U;S.C. 118(d), of
copyrighted published nondramatic
musical compositions, other than such
compositions subject to the provisions
of 17 U.S.C. 118(b)(2).

(a) Determination of royalty rate.
For the performance of such a work in

a feature presentation of PBS;

1983-1984 1985-1988 1987

$140.00 $148.00 $167.00

For the performance of such a work as
background or theme music in a PBS
program:

1983-1984 1985-1986 1987

$1.10 $1.16

For the performance of such a work as
background or theme music in a
program of a station of NPR:

1983-1984 1985-1986 1987

$0.25 $0.30 $0,35

For the purpose of this schedule the
rate for the performance of theme music
in an entire series shall be double the
single program theine rate,

In the event the work is first
performed in a program of a station of
PBS or NPR, and such program is
subsequently distributed by PBS or NPR,
an additional royalty payment shall be
made equal to the difference between
the rate specified in this section for a
program of a station of PBS or NPR,
respectively and the rate specified in

For the performance of such a work as'ackgroundor theme music in a
program of a station of PBS:

'his section for a PBS or NPR program,
respectively.,:

(b) Payment af royalty rate, The
required royalty rate shall be paid to

each known copyright owner not later
than July 31 of each calendar year for

uses during the first six months of that
calendar year, and not later than
January 31 for uses during the last six
months of the precedirig calendar year.

(c) Records of use. PBS and NPR shall,

upon the request of a copyright owner of

a published musical work who believes
' musical composition of such owner'as been performed under the terms of

this schedule, permit such copyright
owner a reasonable opportunity to
examine their standard cue sheets
listing the nondramatic performances of

musical compositions on PBS and NPR

programs. Any local PBS and NPR
station that is required by paragraph 4b

of the PBS/NPR/ASCAP license
agreement dated October 28, 1982 to

prepare a music use report shall, upon
request of a copyright owner who
believes a musical composition of such
owner has been performed under the
terms of this schedule, permit such
copyright owner to examine the report.

(d) Terms af use. The applicable fee in
this schedule'shall be the fee for the
time period during which the first
performance in a program occurred, and
shall cover performances of such work
in such program for a period of three
years following the first performance.

jj 304.5 Performance of musical
compositlone by public broadcasting
entitles licensed to colleges or universities.

(a) Scope. This section applies to the
. performance of copyrighted

published'ondramaticmusical compositions by
nonprofit radio stations which are
licensed to colleges, universities, or
other nonprofit educational institutions
and which are not affiliated with
National Public Radio.

(b) Voluntary license agreements.
Notwithstanding the schedule of'rates
and terms established by this section,
the rates and terms of any license
agreements entered into by copyright
owners and colleges, universities, and
other nonprofit educational institutions
concerning the performance of
copyrighted musical compositions,
including performances by nonprofit
radio stations, shall apply in lieu of the
rates and terms of this section.

(c) Royalty rate. A public
broadcasting entity within the scope of
this section may perform published
nondramatic music'compositions subject
to the following schedule of royalty
rates:
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For att such compos)dona In the repertory ot 1

1SCAP annualy .. $ 133

all such compos)acne ln the repetory ol BMI

annually ... c 133

For all such cornpoelttons ln the epeetory ol
SESAC annually .. 29

For the performance ol arry other such composltlon... 1

(d) Payment of royalty rate. The
public broadcasting entity shall pay the
required royalty rate to ASCAP, BMI

and SESAC, not later than January 31 of
each year.

(e) Records of use. A public
broadcasting entity subject to this
section shall furnish to ASCAP, BMI,
and SESAC upon request, a music-use
report during one week of each calendar
year. ASCAP, BMI and SESAC shall not
in any one calendar year request more
than 10 stations to furnish such reports.

() 304.8 performance of musical
compositions by other public broadcasting
ent(t(es.

(a) Scope. This section applies to the
performance of copyrighted published
nondramatic musical compositions by
radio stations not licensed to college,
universities or other nonprofit
educational institutions.

(b) Voluntary license agreements.
Kotwithstanding the schedule of rates

td terms established in this section,
tne rates and terms of any license
agreements entered into by copyright
owners and nonprofit radio stations
within the scope of this section
concerning the performance of
copyrighted musical compositions,
including performances by nonprofit
radio stations, shall apply in lieu of the
rates and terms of this section,

(c) Royalty rate. A public
broadcasting entity within the scope of
this section may perform published
nondramatic musical compositions
subject to the following schedule of
royalty rates:
For ail such compositions in the repertory of

ASCAP,
in 1983, $180;
((t 1984. $190;
ln 1985, $200;
ln 1988, $210;
ln 1987, $220

For all such compositions in the repertory of
BMI.
in 1983, $180;
in 1984, $190;
in 1965. $200;
ln 1986, $210:
in 1987, $220

oor Bll such comp08itlt)n8 in the repertory ol
SESAC,
in 1983, $40;
in 1984, $42; 'I

ln 1985, $44;
in 1988. $46;
(n 1987, $48

198--198 1985-1988 1987

Feature.....,.................
Concert (esture (per

minute) .....................
Background ..., ....,.......
Theme:

Single program or
'. hrst sensa

progr&frl........

$75.00

2225
37.50

37.50

15,25

23.75
40.00

25.25
42.50

40.00 42.50

18.25 17.25

For such use other than in a PBS-
distributed television program:

1983 1984 1985-1988 1987

Feakrfe.............-........*
Concen teature (per

mkNte)
Background .....
Theme:

i Stogie 'program Or
nrst certes
program ............

$5.35

1.50 '%80 1.70
2.50 ~ t70 2.85

2.85

For the performance of any other such
composition, in 1983 through 1987, $1.

(d) Payment of royalty rate. The
public broadcasting entity shall pay the
required royalty rate to ASCAP, BMI,
and SESAC not later than December 31

of each calendar year. The required fee
for the performance of other musical
compositions shall be paid not later than
the end of the calendar'year in which
the work was performed.

(e) Records of use. A public
broadcasting entity subject to this
section shall furnish to ASCAP, BMI,
and SESAC, upon request„a music use
report during one week of each calentiar
year. ASCAP, BMI, and SESAC each
shall not in any one calendar year
request more than 5 stations to furnish
such reports.

(j 304.7 Recording rights, rates and terms.

(a) Scope. This section establishes
rates and terms for the recording of
nondramatic performances and displays
of musical works on and for the radio
and television programs of public
broadcasting entities, whether or not in
synchronization or timed relationship
with the visual or aural content, and for
the making, reproduction, and
distribution of copies and phonorecords
of public broadcasting programs
containing such recorded nondramatic
performances and displays of musical'orkssolely for the purpose of
transmission by public broadcasting
entities, as deFined in 17 U.S.C. 118(g).
The rates and terms established in this
schedule include the making bf the
reproductions described in 17 U.S.C.
118(d)(3).

(b) Royalty rate. (1) For uses
described in subsection (8) of a musical
work in a PBS-distributed program:

1983-1984 1985-1988 1987

1.10 1.15

In the event the work is first recorded
other than in a PBS-distributed program,
and such program is subsequently
distributed by PBS, an additional royalty
payment shall be made equal to the
difference between the rate specified in
this section for other than a PBS-
distributed program and the rate
specified ift this section for a PBS-
distributed program.

'(2) For 'uses licensed herein of a
musical work in a NPR program, the
royalty'ees shall be calculated by
multiplying the following per-
composition rates by the number of
different compositions in any NPR
program distributed by NPR. For
purposes of this schedule "National
Public Radio" programs includes all'rogramsproduced in whole or inyart
by NPR, or by any,NPR station or
organization under contract with NPR.

1983-1984 (985-1988 1987

Feature...................-....
Concen teature (per

halt hour) .....-..........
Background .................
Theme:

Single program or
rest sensa
program ................

program ................

$7.50

11.00
3.75

3.75

11.00
4.00

12.00
4.25

4,00 4.25,

(3) For the purposes of this schedule, a
"Concert Feature" shall be deemed to be
the nondramatic presentation of all or
part of a symphony, concerto, or other
serious work originally written for
concert or opera performance.

(4) For such uses other'han in a NPR
produced radio program:

Feature... l
Feature (concert) (per 5 hour),...........,.„...........
Background .

$ .50
$1.00
$25

(5) The schedule of fees covers
broadcast use for a period of three years
fo!lowing the first broadcast. Succeeding

'roadcast use periods will require the
following additional payment: second
three-year period—50 percent; each
three-year period thereafter—25 percent;
provided that.a 100 percent additional
payment prior to the expiration of the

. first three-year period will cover
broadcast use during all subsequent
broadcast use periods without
limitation. Such succeeding uses which
are subsequent to December 31, 1987
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shall be subject to the rates established
in this schedule.

ic) Payment ofroyally rates. PBS,

R, or other television public
oroadcasting entity shall pay the
required royalty fees to each copyright
owner not later than July 31 of each
calendar year for uses during the first
six months of that calendar year, and
not later then January 31 for uses during
the last six months of the preceding
calendar year.

(d) Records of use. (1) Maintenance of

cue sheets. PBS and its stations. NPR or

other television public broadcasting
entity shall maintain and furnish to

copyright owners whose musical works
are recorded pursuant to this schedule
copies of their standard cue sheets or
summaries of same listing the recording
of the musical works of such copyright
owners. Such cue sheets or summaries
shall be furnished not later than July 31

of each calcu year for recording the
first six mo f the calendar year,
and not late an January 31 of each
calendar year for recordings during the
second six months of the preceding
calendar year.

(2) Content of cue sheets or
summaries. Such cue sheets or
summaries shall include:

(i) The title, composer and author to

e extent such information is
asonably obtainable,
(ii) The type of use and manner of

performance thereof in each case.
(iii) For Concert Feature music, the

actual recorded time period on the
program, plus all distribution and
broadcast information available to the
public broadcasting entity.

(8) Fifing-of use reports with the
Copyright Royalty Tribunal (CRTJ. (1)
Deposit of cue sheets or summaries.,PBS
and its stations, NPR, or other television
public broadcasting entity shall deposit
with the CRT copies of their standard
music cue sheets or summaries of same
(which may be in the form of hard copy
of computerized reports) listing the
recording pursuant to this schedule of
the musical works of copyright owners.
Such cue sheets or summaries shall be
deposited not later than July 31 of each
calendar year for recordings during the
first six months of the calendar year,
and not later than January 31 of each
calendar year for recordings during the
second six months of the preceding
calendar year. PBS and NPR shall
maintain at their offices copies of all
Standard music sheets from which such
mutiic use reports are prepared. Such
music cue sheets shall be furnished to
the Copyright Royalty Tribunal upon its
request and also shall be available
during regular business hours al the
offiices of PBS or NPR for examination

1963 1984 1985-1988 1987

$45.75

For background and montage display.

1983-1N4 1985-1986 1987

$22.25

For use of a work for program
identification or for thematic use,

1983-1984 1985-1988 1S87

$90.25 SN.25 $18825

For the display of an art reproduction
copyrighted separately from the work of
fine art from which the work was
reproduced, irrespective of whether the
reproduced work of fine art is
copyrighted so as to be subject also to

payment of a display fee under the
terms of this schedule.

1983-1N4 1N5-1988 1987

For such uses in other than PBS-

distributed programs:
For a featured display of a work.

1983-1984 1985-1988 1987

For background and montage display

by a copyright owner who ibelieves a

musical compositioir of sech owner bas
been recorded pursuant to this schedule.

$ 304.S Teria! an$i rates ol royalty
, paymentatoi'the ~ of pabllslieSI pictorial,

graphic, and ecutptarat worka.- r, .

(a) Scope.:This s'ection establishes
rates and terms for the use of published
pictorial, graphic,'nd sculptural works

by public broadcasting entitles for the

activities described.in 11.U.S.C. 118. The

rates and terms established In'his
- schedule include the making of the

reproductions described in 17 U,S.C,

118(d)(3).
(b] Royalty rate. (1) The following

schedule of rates shall apply to the use
of works within the scope of this
section:

For such uses in a PBS-distributed
program:

For a featured display of a work.

1Q83 1984 - '965-1NS 1N7

'$1725

Foruse of a work for program
Identificatiou or for thematic use'.

1Q83 1984
' '98511688 1987

$80.76 $54.76 $68.75

For the display of an art reproduction
copyrighted separately from the work of

fine arl from which the work was '"

reproduced, irrespective of whether the
reproduced work of fine art ie
copyrighted so as'o be subject also to
payment of a display fee under the
terms of this schedule..

1983-1S84, '985-1988 1987

$15.25
I

$18.25 617M

For the purposes of this schedule the
rate for the thematic use of a work in an
entire series shall be double the shigle
program theme rate.

In the event the work is first used
other than in a A&distributed program,
and such program is subsequently
distributed by PBS, an additional royalty
payment shall be made equal to the
diffe'rene'e between the rate specified is
this section for other than a PBS-

distributed program and the rate 'pecifiedin this section for a PBS-

distribated program.
(2) "Featured display" for purposes of

this schedule:means a fullwcreen or
substantially full-screen display
appeoring on the screen formore than
three'econds. Any display less than
full-screen or substantially full-screen,
or full-screen for three seconds or less.
is deemed to be a."beckgroand or
montage display".

'(3) "Thematic ase" is the uti}dation of

the work of one or more artists where
the works const(tute the central theme
of the program or convey a story Bne.

(4) "Display of an art reproduction
copyrighted separately from the work of
fine art from which the work was
reproduced" means a transparency or
other repr'oduction of an underlyhig
work of fine art.

(c) Payment ofroyalty rate. PBS or
other public broadcasting entity shall
pay the required royalty fees to each
copyright owner not later than July 31 of
each calendar year for uses during the
first six months of that calendar year,
and not later than January 31 for uses
during the last six months of the.
preceding calendar year.
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(d) Records of use, (1) PBS and its 'tationsor other public broadcasting
entity shall maintain and furnish qither
to copyright owners, or to the offices of
generally recognized organizations
representing the copyright owners of
pictorial, graphic. and sculptural works,
copies of their standard lists containing
the pictorial,.'graphic. and sculptural
works displayed on their programs. Such
notice shall include the name of the
copyright owner, if known, the specific
source from which the work was taken.
a description of the work used, the title
of the program on which the work was
used, and the date of the original
broadcast of the program.

(2) Such listings shall be furnished not
later than July 31 of each calendar year
for displays during the first 4ix months
of the calendar year, and not later than
January 31 of each calendar year for
displays during the second six months of
the preceding calendar year.

(e] Filing of use reports with the CRT.

(1) PBS and its stations or other public
broadcasting entity shall deposit with
the CRT copies of their standard lists
containing the pictorial, graphic, and
sculptural works displayed on their
programs. Such notice shall include the
name of the copyright owner, if known,
the specific source from which the work
was taken. a description of the work
used, the title of the program on'which
the work was used, and the date of the
original broadcast of the program.

(2) Such listings shall be furnished not
later than ]uly 31 of each calendar year
for displays during the first six months
of the calendar year, and not later than
January 31 of each calendar year for
displays during the second six months of
the preceding calendar year.

(f] Terms of use. (1) The rates of this
schedule are for unlimited broadcast use
for a period of three years from the date
of the first broadcast use of the work
under this schedule, Succeeding
broadcast use periods will require the
following additional payment. second
three-year period—50 percent; each
three-year period thereafter—25 percent;
provided that a 100 percent additional
payment prior to the expiration of the
first three-year period will cover
broadcast use during all subsequent
broadcast use periods without
limitation. Such succeeding uses which
are subsequent to December 31, 1987
shall be subject to the rates established
in this schedule.

(2) Pursuant to the provisions of 17
U.S,C. 118(f), nothing in this schedule
shall be construed to permit, beyond the
limits of fair use as provided in 17 U.S.C.
107, the production of a transmission'rogram

drawn to any substantial

extent from a published compilation of
pictoriaL graphic, or sculptural works.

I'I 304. Unknown copyright owners.
If PBS and its stations. NPR and its

stations, or other public brdadcastlng
entity is not aware of the identity of, or
unable to locate, a copyright owner who
is entitled to receive a royalty payment
under this Part, they shall retain the
required fee in a segregated trust
accoun't for a periotI of three years from
the date of the required payment. No
claim to such royalty fees shall be valid
after the expiration of the three year
period. Public broadcasting entities may
establish a joint trust fund for the
purposes of this section. Public
broadcasting entities shall make
available to the CRT, upon request,
information c'oncerning fees deposited in
trust funds.

$ 304.10 COst of Qving sd]ustinent
(a) On December 1, 1983 the CRT shall

publish in the Federal Register a notice
of the change in the cost of living as
determined by the Consumer Price Index
(all urban consumers, all items) from the
May, 1982 to the last Index published
prior to December 1, 1983. On each .

December 1 thereafter the CRT shall
publish a notice of the change in thecost'f

living during the period from the Erst
Index published subsequent to the
previous notice, to the last index
published prior to December 1 of that
year.

{b) On the same date of the notices
published pursuant to paragraph {a) of
this section, the CRT shall publish in the
Federal Register a revised schedule of
rates for $ 304,5, alone, which shall
adjust those royalty amounts
established in dollar amounts according
to the change in the cost of living
determined as provided in paragraph [a)
of this section. Such royalty rates shall
be fixed at the nearest dollar.

(c) The adjusted schedule of rates for
I'I 304.5, alone. shall become effective
thirty days after publication in the
Federal Register.

$ 304.11 Notice of restrictions on use of
reproductions of transmission'rograms.

Any public broadcasting entity which,
pursuant to 17 U;S,C. 118, supplies a
reproduction of a transmission program
to governmental bodies or nonprofit
institutions shall include with each copy
of the reproduction a warning notice
stating in substance that the
reproductions may be used for a period
of no more then seven days from the
specified date of transmission, that the
reproductions must be destroyed by the
user before or at the end of such period,
and that a failure to fully comply with

these terms shall subject the body or
institution to the remedies for
infringement of copyright;

5 304.12 Amendment of certain
regulations.

Subject to 17'U.S,C. 118, the
Administrative'Procedure Act and the
Rules of Procedure of the Copyright
Royalty Tribunal, the CRT may at any
time amend, modify or repeal
regulations in this part adopted pursuant
to 17 U.S.C. 118(b](3) by Which
,"copyright owners may receive
reasonable notice of the use of their
works" and "under which records of
such use shall be kept by public
broadcasting entities".

Il 304.13 issuance of Interpretative
regulations.

Subject to 17 U.S.C. 118, the
Administrative Procedure Act and the
Rules of Procedure of the Copyright
Royalty Tribunal, the CRT may at any
time. either on its own motion or the
motion of a person having a significant
interest in the subject matter, isdue such
interpretative regulations as may be
necessary or useful to the
implementation of this Part. Such
regulations may not prior to January 1,

1988, alter the schedule of rates and
terms of royalty payments by this part,

Effective date: This part becomes
effective on January 1, 1983.

Adopted: December 20. 1982.

Edward W, Ray,
Chairman.
IFR Doo. 52-55251 Filed 12-25-52: 8:l5 aml

BILLING CODE 151~I-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[oPP&0000/R383; PH-FRL 2275-1l

Pesticide Programs; Raw Agricultural
Commodities; Definitions and
interpretations

AGENCY: Environmental Protection
Agency (EPA).
AGTloN: Final rule.

SUMMARY: This regulation amends the
definitions on the general and specific
categories ef raw agricultural
commodities by adding "sweet
potatoes" in the general category and
designating "sweet potatoes, yarns" as
specific raw agricultural commodities.
This amendment to expand the
tolerances and exemptions established
for residues of pesticide chemicals on
the sweet potatoes, including yama, was
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In 1977, former President Ford contracted with petitioners to publish his
as yet unwritten memoirs. The agreement gave petitioners the exclu-
sive first serial right to license prepublication excerpts. Two years
later, as the memoirs were nearing completion, petitioners, as the copy-
right holders, negotiated a prepublication licensing agreement with Time
Magazine under which Time agreed to pay $25,000 ($12,500 in advance
and the balance at publication) in exchange for the right to excerpt 7,500
words from Mr. Ford's account of his pardon of former President Nixon.
Shortly before the Time article's scheduled release, an unauthorized
source provided The Nation Magazine with the unpublished Ford manu-
script. Working directly from this manuscript, an editor of The Nation
produced a 2,250-word article, at least 300 to 400 words of which con-
sisted of verbatim quotes of copyrighted expression taken from the
manuscript. It was timed to "scoop" the Time article. As a result of
the publication of The Nation's article, Time canceled its article and
refused to pay the remaining $12,500 to petitioners. Petitioners then
brought suit in Federal District Court against respondent publishers of
The Nation, alleging, inter alia, violations of the Copyright Act (Act).
The District Court held that the Ford memoirs were protected by copy-
right at the time of The Nation publication and that respondents'se of
the copyrighted material constituted an infringement under the Act, and
the court awarded actual damages of $12,500. The Court of Appeals re-
versed, holding that The Nation's publication of the 300 to 400 words it
identified as copyrightable expression was sanctioned as a "fair use" of
the copyrighted material under $ 107 of the Act. Section 107 provides
that notwithstanding the provisions of $ 106 giving a copyright owner the
exclusive right to reproduce the copyrighted work and to prepare deriv-
ative works based on the copyrighted work, the fair use of a copyrighted
work for purposes such as comment and news reporting is not an in-
fringement of copyright. Section 107 further provides that in determin-
ing whether the use was fair the factors to be considered shall include:
(1) the purpose and character of the use; (2) the nature of the copy-
righted work; (3) the substantiality of the portion used in relation to the

ASCAP EX. ta
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copyrighted work as a whole; and (4) the effect on the potential market
for or value of the copyrighted work.

Held: The Nation's article was not a "fair use" sanctioned by $ 107.
Pp. 542-569.

(a) In using generous verbatim excerpts of Mr. Ford's unpublished ex-
pression to lend authenticity to its account of the forthcoming memoirs,
The Nation effectively arrogated to itself the right of first publication, an
important marketable subsidiary right. Pp. 545-549.

(b) Though the right of first publication, like other rights enumerated
in $ 106, is expressly made subject to the fair use provisions of 5 107, fair
use analysis must always be tailored to the individual case. The nature
of the interest at stake is highly relevant to whether a given use is
fair. The unpublished nature of a work is a key, though not necessarily
determinative, factor tending to negate a defense of fair use. And
under ordinary circumstances, the author's right to control the first pub-
lic appearance of his undisseminated expression will outweigh a claim of
fair use. Pp. 549-555.

(c), In view of the First Amendment's protections embodied in the
Act's distinction between copyrightable expression and uncopyrightable
facts and ideas, and the latitude for scholarship and comment tradition-
ally afforded by fair use, there is no warrant for expanding, as respond-
ents contend should be done, the fair use doctrine to what amounts to a
public figure exception to copyright. Whether verbatim copying from a
public figure's manuscript in a given case is or is not fair must be judged
according to the traditional equities of fair use. Pp. 555-560.

(d) Taking into account the four factors enumerated in $ 107 as espe-
cially relevant in determining fair use, leads to the conclusion that the
use in question here was not fair. (i) The fact that news reporting was
the general purpose of The Nation's use is simply one factor. While The
Nation had every right to be the first to publish the information, it
went beyond simply reporting uncopyrightable information and actively
sought to exploit the headline value of its infringement, making a "news
event" out of its unauthorized first publication. The fact that the publi-
cation was commercial as opposed to nonprofit is a separate factor tend-
ing to weigh against a finding of fair use. Fair use presupposes good
faith. The Nation's unauthorized use of the undisseminated manuscript
had not merely the incidental effect but the intended purpose of sup-
planting the copyright holders'ommercially valuable right of first publi-
cation. (ii) While there may be a greater need to disseminate works of
fact than works of fiction, The Nation's taking of copyrighted expression
exceeded that necessary to disseminate the facts and infringed the copy-
right holders'nterests in confidentiality and creative control over the
first public appearance of the work. (iii) Although the verbatim quotes
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in question were an insubstantial portion of the Ford manuscript, they
qualitatively embodied Mr. Ford's distinctive expression and played a
key role in the infringing article. (iv) As to the effect of The Nation's
article on the market for the copyrighted work, Time's cancellation of its
projected article and its refusal to pay $12,500 were the direct effect of
the infringing publication. Once a copyright holder establishes a causal
connection between the infringement and loss of revenue, the burdenshifts to the infringer to show that the damage would have occurred hadthere been no taking of copyrighted expression. Petitioners established
a prima facie case of actual damage that respondents failed to rebut.
More important, to negate a claim of fair use it need only be shown that ifthe challenged use should become widespread, it would adversely affectthe potential market for the copyrighted work Here, The Nation's lib-
eral use of verbatim excerpts posed substantial potential for damage tothe marketability of first serialization rights in the copyrighted work.
Pp. 560-569.

723 F. 2d 195, reversed and remanded.

O'ONNOR, J., delivered the opinion of the Court, in which BURGER,
C. J., and BLAGKMUN, PowELL, REHNqUIST, and STEYENs, JJ., joined.
BRENNAN, J., filed a dissenting opinion, in which WHITE aild MARsHALL,JJ., joined, post, p. 579.

EdMard A. MilLer argued the cause for petitioners. With
him on the briefs were Barbara Huj7mm and David Otis
Fuller, Jr.

Floyd Abrams argued .the cause for respondents. With
him on the brief were Devereuz t hatillon, Carol E. Rinzler,
Andrew L. Deutsck, and Leon Friedman.*

JUsTIGE O'CoNN0R delivered the opinion of the Court.
This case requires us to consider to what extent the "fair

use" provision of the Copyright Revision Act of 1976 (here-

*Briefs of amici arias urging reversal were filed for the Association ofAmerican Publishers, Inc., by Jon A. Baumgarten and Charles H. Lich;and for Volunteer Lawyers for the Arts, Inc., by I. Fred Koenigsberg.
Briefs of amici curiae urging affirmance were filed for the Pen American

Center by Stephen Gillers; and for Gannett Co., Inc., et al. by Melville
B, Nimmer, Benjamin W. Heineman, Jr., Ahce Neff Llcan, and Robert
C. Lobdell.
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inafter the Copyright Act), 17 U. S. C. 5107, sanctions the
unauthorized use of quotations from a public figure's unpub-
lished manuscript. In March 1979, an undisclosed source
provided The Nation Magazine with the unpublished manu-
script of "A Time to Heal: The Autobiography of Gerald R.
Ford." Working directly from the purloined manuscript, an
editor of The Nation produced a short piece entitled "The
Ford Memoirs—Behind the Nixon Pardon." The piece was
timed to "scoop" an article scheduled shortly to appear in
Time Magazine. Time had agreed to purchase the exclusive
right to print prepublication excerpts from the copyright
holders, Harper & Row Publishers, Inc. (hereinafter Harper
& Row), and Reader's Digest Association, Inc. (hereinafter
Reader's Digest). As a result of The Nation article, Time
canceled its agreement. Petitioners brought a successful
copyright action against The Nation. On appeal, the Second
Circuit reversed the lower court's finding of infringement,
holding that The Nation's act was sanctioned as a "fair use" of
the copyrighted material. We granted certiorari, 467 U. S.
1214 (1984), and we now reverse.

I
In February 1977, shortly after leaving the White House,

former President Gerald R. Ford contracted with petitioners
Harper & Row and Reader's Digest, to publish his as yet un-
written memoirs. The memoirs were to contain "significant
hitherto unpublished material" concerning the Watergate
crisis, Mr. Ford's pardon of former President Nixon and "Mr.
Ford's reflections on this period of history, and the morality
and personalities involved." App. to Pet. for Cert. C-14—
C-15. In addition to the right to publish the Ford memoir's
in book form, the agreement gave petitioners the exclusive
right to license prepublication excerpts, known in the trade
as "first serial rights." Two years later, as the memoirs
were nearing completion, petitioners negotiated a prepubli-
cation licensing agreement with Time, a weekly news maga-
zine. Time agreed to pay $25,000, $12,500 in advance and an
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additional $ 12,500 at publication, in exchange for the right to
excerpt 7,500 words from Mr. Ford's account of the Nixon
pardon. The issue featuring the excerpts was timed to
appear approximately one week before shipment of the full
length book version to bookstores. Exclusivity was an im-
portant consideration; Harper & Row instituted procedures
designed to maintain the confidentiality of the manuscript,
and Time retained the right to renegotiate the second pay-
ment should the material appear in print prior to its release
of the excerpts.

Two to three weeks before the Time article's scheduled
release, an unidentified person secretly brought a copy of the
Ford manuscript to Victor Navasky, editor of The Nation, a
political commentary magazine. Mr. Navasky knew that his
possession of the manuscript was not authorized and that the
manuscript must be returned quickly to his "source" to avoid
discovery. 557 F. Supp. 1067, 1069 (SDNY 1988). He hast-
ily put together what he believed was "a real hot news story"
composed of quotes, paraphrases, and facts drawn exclu-
sively from the manuscript. Ibid. Mr. Navasky attempted
no independent commentary, research or criticism, in part
because of the need for speed if he was to "make news" by
"publish[ing] in advance of publication of the Ford book."
App. 416— 417. The 2,250-word article, reprinted in the
Appendix to this opinion, appeared on April 3, 1979. As a
result of The Nation's article, Time canceled its piece and
refused to pay the remaining $12,500.

Petitioners brought suit in the District Court for the
Southern District of New York, alleging conversion, tortious
interference with contract, and violations of the Copyright
Act. After a 6-day bench trial, the District Judge found that
"A Time to Heal" was protected by copyright at the time of
The Nation publication and that respondents'se of the copy-
righted material constituted an infringement under the Copy-
right Act, 55106(1), (2), and (3), protecting respectively the
right to reproduce the work, the right to license preparation
of derivative works, and the right of first distribution of
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the copyrighted work to the public. App. to Pet. for Cert,
C-29—C-30. The District Court rejected respondents'r-
gument that The Nation's piece was a "fair use" sanctioned
by 5107 of the Act. Though billed as "hot news," the arti-
cle contained no new facts. The magazine had "published
its article for profit," taking "the heart" of "a soon-to-be
published" work. This unauthorized use "caused the Time
agreement to be aborted and thus diminished the value of the
copyright." 557 F. Supp., at 1072. Although certain ele-
ments of the Ford memoirs, such as historical facts and mem-
oranda, were not per se copyrightable, the District Court
held that it was "the totality of these facts and memoranda
collected together with Ford's reflections that made them
of value to The Nation, [and] this... totality... is pro-
tected by the copyright laws." Id., at 1072-1078. The
court awarded actual damages of $12,500.

A divided panel of the Court of Appeals for the Second
Circuit reversed. The majority recognized that Mr. Ford's
verbatim "reflections" were original "expression" protected
by copyright. But it held that the District Court had erred
in assuming the "coupling [of these reflections] with uncopy-
rightable fact transformed that information into a copy-
righted 'totality.' 728 F. 2d 195, 205 (1988). The majority
noted that copyright attaches to expression, not facts or
ideas. It concluded that, to avoid granting a copyright
monopoly over the facts underlying history and news, "'ex-
pression'in such works must be confined) to its barest
elements—the ordering and choice of the words themselves."
Id., at 204. Thus similarities between the original and the
challenged work traceable to the copying or paraphrasing of
uncopyrightable material, such as historical facts, memo-
randa and other public documents, and quoted remarks of
third parties, must be disregarded in evaluating whether the
second author's use was fair or infringing.

"When the uncopyrighted material is stripped away,
the article in The Nation contains, at most, approxi-
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mately 800 words that are copyrighted. These remain-

ing paragraphs and scattered phrases are all verbatim
quotations from the memoirs which had not appeared
previously in other publications. They include a short
segment of Ford's conversations with Henry Kissinger
and several other individuals. Ford's impressionistic
depictions of Nixon, iQ with phlebitis after the resigna-
tion and pardon, and of Nixon's character, constitute the
major portion of this material. It is these parts of the
magazine piece on which [the court] must focus in [its]
examination of the question whether there was a 'fair
use'f copyrighted matter." Id., at 206.

Examining the four factors enumerated in 5107, see infra,
at 547, n. 2, the majority found the purpose of the article was
"news reporting," the original work was essentially factual
in nature, the 800 words appropriated were insubstantial in
relation to the 2,250-word piece, and the impact on the mar-
ket for the original was minimal as "the evidence [did] not
support a finding that it was the very limited use of expres-
sion per se which led to Time's decision not to print the
excerpt." The Nation's borrowing of verbatim quotations
merely "len[t] authenticity to this politically significant mate-
rial .. ~ complementing the reporting of the facts." 728 F.
2d, at 208. The Court of Appeals was especially influenced

by the "politically significant" nature of the subject matter
and its conviction that it is not "the purpose of the Copyright
Act to impede that harvest of knowledge so necessary to
a democratic state" or "chill the activities of the press by
forbidding a circumscribed use of copyrighted words." Id.,
at 197, 209.

II

We agree with the Court of Appeals that copyright is in-

tended to increase and not to impede the harvest of knowl-

edge. But we believe the Second Circuit gave insufhcient
deference to the scheme established by the Copyright Act for
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fostering the original works that provide the seed and sub-
stance of this harvest. The rights conferred by copyright
are designed to assure contributors to the store of knowledge
a fair return for their labors. TMentieth Century 3Iusic
Corp. v. Aiken, 422 U. S. 151, 156 (1975).

Article I, 58, of the Constitution provides:
"The Congress shall have Power... to Promote .t;he

Progress of Science and useful Arts, by securing for
limited Times to Authors and Inventors the exclusive
Right to their respective Writings and Discoveries."

As we noted last Term: "[This] limited grant is a means by
which an important public purpose may be achieved. It is
intended to motivate the creative activity of authors and in-
ventors by the provision of a special reward, and to allow the
public access to the products of their genius after the limited
period of exclusive control has expired." Sony Corp. vt'mericav, Universal City Studios, Inc,, 464 U. S. 417, 429
(1984). "The monopoly created by copyright thus rewards
the individual author in order to benefit the public." Id., at
477 (dissenting opinion). This principle applies equally to
works of fiction and nonfiction. The book at issue h.ere, for
example, was two years in the making, and began with a con-
tract giving the author's copyright to the publishers in ex-
change for their services in producing and marketing the
work. In preparing the book, Mr. Ford drafted essays and
word portraits of public figures and participated in hundreds
of taped interviews that were later distilled to chronicle his
personal viewpoint. It is evident that the monopoly granted
by copyright actively served its intended purpose of inducing
the creation of new material of potential historical value.

Section 106 of the Copyright, Act confers a bundle of exclu-
sive rights to the owner of the copyright.'nder the Copy-

'ection 106 provides in pertinent part:
"Subject to sections 107 through 118, the owner of copyright under this

title has the exclusive rights to do and authorize any of the following:
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right Act, these rights—to publish, copy, and distribute the
author's work—vest in the author of an original work from
the time of its creation. 5106. In practice, the author
commonly sells his rights to publishers who offer royalties
in exchange for their services in producing and marketing
the author's work. The copyright owner's rights, however,
are subject to certain statutory exceptions. 55107-118.
Among these is 5107 which codifies the traditional privilege
of other authors to make "fair use" of an earlier writer'
work.'n addition, no author may copyright facts or ideas.
5102. The copyright is limited to those aspects of the
work—termed "expression"—that display the stamp of the
author's originality.

Creation of a nonfiction work, even a compilation of pure
fact, entails originality. See, e. g., Sckroeder v. william
Morrow dc Co., 566 F. 2d 3 (CA7 1977) (copyright in g'arden-
ing directory); cf. Bmrrmo-Giles Lithographic Co. v. Sarony,
111 U. S. 53, 58 (1884) (originator of a photograph may claim
copyright in his work). The copyright holders of "A Time to
Heal" complied with the relevant statutory notice and reg-

a
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"(1) to reproduce the copyrighted work in copies...;
"(2) to prepare derivative works based upon the copyrighted work;
"(3) to distribute copies... of the copyrighted work to the public...."
'Section 107 states:
"Notwithstanding the provisions of section 106, the fair use of a copy-

righted work... for purposes such as criticism, comment, news reporting,
teaching (including multiple copies for classroom use), scholarship, or re-
search, is not an infringement of copyright. In determining whether the
use made of a work in any particular case is a fair use the factors to be
considered shall include—

"(1) the purpose and character of the use, including whether such use is
of a commercial nature or is for nonprofit educational purposes;

"(2) the nature of the copyrighted work;
"(3) the amount and substantiality of the portion used in relation to the

copyrighted work as a whole; and
"(4) the effect of the use upon the potential market for or value of the

copyrighted work."
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istration procedures. See 55106, 401, 408; App. to Pet. for
Cert. C-20. Thus there is no dispute that the unpublished
manuscript of "A Time to Heal," as a whole, was protected by
5106 from unauthorized reproduction. Nor do respondents
dispute that verbatim copying of excerpts of the manuscript's
original form of expression would constitute infringement
unless excused as fair use. See 1 M. Nimmer, Copyright
$ 2.11[Bi, p. 2-159 (1984) (hereinafter Nimmer). Yet copy-
right does not prevent subsequent users from copying from a
prior author's work those constituent elements that are not
original—for example, quotations borrowed under the rubric
of fair use from other copyrighted works, facts, or materials
in the public domain—as long as such use does not unfairly
appropriate the author's original contributions. Ibid.;
A. Latman, Fair Use of Copyrighted Works (1958), reprinted
as Study No. 14 in Copyright Law Revision Studies Nos. 14-
16, prepared for the Senate Committee on the Judiciary, 86th
Cong., 2d Sess., 7 (1960) (hereinafter Latman). Perhaps
the controversy between the lower courts in this case over
copyrightability is more aptly styled a dispute over whether
The Nation's appropriation of unoriginal and uncopyrightable
elements encroached on the originality embodied in the work
as a whole. Especially in the realm of factual narrative, the
law is currently unsettled regarding the ways in which
uncopyrightable elements combine with the author's original
contributions to form protected expression. Compare Wain-
wright Securities Inc. v, WaLL Street Transcript Corp.,
558 F. 2d 91 (CA2 1977) (protection accorded author's analy-
sis, structuring of material and marshaling of facts), with
HoekLing v. UniversaL City Studios, Inc., 618 F. 2d 972 (CA2
1980) (limiting protection to ordering and choice of words).
See, e. g., 1 Nimmer 52.11tD], at 2-164—2-165.

We need not reach these issues, however, as The Nation
has admitted to lifting verbatim quotes of the author's origi-
nal language totaling between 300 and 400 words and con-
stituting some 13% of The Nation article. In using generous
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verbatim excerpts of Mr. Ford's unpublished manuscript to
lend authenticity to its account of the forthcoming memoirs,
The Nation effectively arrogated to itself the right of first
publication, an important marketable subsidiary right. For
the reasons set forth below, we find that this use of the copy-
righted manuscript, even stripped to the verbatim quotes
conceded by The Nation to be copyrightable expression, was
not a fair use within the meaning of the Copyright Act.

III
A

Fair use was traditionally defined as "a privilege in others
than the owner of the copyright to use the copyrighted mate-
rial in a reasonable manner without his consent." H. Ball,
Law of Copyright and Literary Property 260 (1944) (herein-
after Ball). The statutory formulation of the defense of fair
use in the Copyright Act reflects the intent of Congress to
codify the common-law doctrine. 8 Nimmer 518.05. Sec-
tion 107 requires a case-by-case determination whether a par-
ticular use is fair, and the statute notes four nonexclusive
factors to be considered. This approach was "intended to
restate the [pre-existing] judicial doctrine of fair use, not
to change, narrow, or enlarge it in any way." H. R. Rep.
No. 94-1476, p. 66 (1976) (hereinafter House Report).

"[T]he author's consent to a reasonable use of his copy-
righted works ha[d] always been implied by the courts as a
necessary incident of the constitutional policy of promoting
the progress of science and the useful arts, since a prohibition
of such use would inhibit subsequent writers from attempting
to improve upon prior works and thus... frustrate the very
ends sought to be attained." Ball 260. Professor Latman, in
a study of the doctrine of fair use commissioned by Congress
for the revision effort, see Sony Corp. ofAnuvica v. Univer-
sal City Studios, Inc., 464 U. S., at 462-468, n. 9 (dissenting
opinion), summarized prior law as turning on the "importance
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of the material copied or performed from the point of view
of the reasonable copyright owner. In other words, would
the reasonable copyright owner have consented to the use?"
Latman 15.'s

early as 1841, Justice Story gave judicial recognition to
the doctrine in a case that concerned the letters of another
former President, George Washington.

"[A] reviewer may fairly cite largely from the original
work, if his design be really and truly to use the passages
for the purposes of fair and reasonable criticism. On the
other hand, it is as clear, that if he thus cites the most
important parts of the work, with a view, not to criticise,
but to supersede the use of the original work, and sub-
stitute the review for it, such a use will be deemed in law
a piracy." Folsom v. 3farsk, 9 F. Cas. 342, 344-345
(No. 4,901) (CC Mass.)

As Justice Story's hypothetical illustrates, the fair use doc-
trine has always precluded a use that "supersede[s] the use
of the original." Ibid. Accord, S. Rep. No. 94-473, p. 65
(1975) (hereinafter Senate Report).

Perhaps because the fair use doctrine was predicated on
the author's implied consent to "reasonable and customary"
use when he released his work for public consumption, fair
use traditionally was not recognized as a defense to charges

'Professor Nimmer notes: "[Perhaps] no more precise guide can be
stated than Joseph McDonald's clever paraphrase of the Golden Rule:
'Take not from others to such an extent and in such a manner that you
would be resentful if they so took from you.'" 3 Nimmer 5 18.05[A], at
18-66, quoting McDonald, Non-infringing Uses, 9 Bull. Copyright Soc. 466,
467 (1962). This "equitable rule of reason," So'ny Corp. of America v.
Vniversat City Studios, Inc., 464 U. S., at 448, "permits courts to avoid
rigid application of the copyright statute when, on occasion, it would stifle
the very creativity which that law is designed to foster." lola State Uni-
versity Research Foundation, Inc. v. American Broadcasting Cos., 621 F.
2d 57, 60 (CA2 1980). See generally L. Seltzer, Exemptions and Fair Use
in Copyright 18-48 (1978).
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of copying from an author's as yet unpublished works.4
Under common-law copyright, the property of the author... in his intellectual creation [was] absolute until he volun-tarily part[ed] with the same." American Tobacco t".o. v.Werckmeister, 207 U, S. 284, 299 (1907); 2 Nimmer $ 8.23, at8-273. This absolute rule, however, was tempered in prac-tice by the equitable nature of the fair use doctrine. In agiven case, factors such as implied consent through de factopublication on performance or dissemination of a work maytip the balance of equities in favor of prepublication use. SeeCopyright Law Revision—Part 2: Discussion and Commentson Report of the Register of Copyrights on General Revisionof the U. S. Copyright, Law, 88th Cong., 1st Sess., 27(H. R.Comm. Print 1963) (discussion suggesting works dissemi-nated to the public in a form not constituting a techni-

cal "publication" should nevertheless be subject to fair use);3 Nimmer 513.05, at 13-62, n. 2. But it has never beenseriously disputed that "the fact that the plaintiff's work isunpublished... is a factor tending to negate the defense offair use." Ibid., Publication of an author's expression be-
fore he has authorized its dissemination seriously infringesthe author's right to decide when and whether it will be made
public, a factor not present in fair use of published works.'See

Latman 7; Strauss, Protection of Unpublished Works (1957), re-printed as Study No. 29 in Copyright Law Revision Studies Nos. 29-31,prepared for the Senate Committee on the Judiciary, 86th. Cong., 2d Sess.,4, n. 32 (1961) (citing cases); R. Shaw, Literary Property in the UnitedStates 67 (1950) ("[T]here can be no 'fair use'f unpublished material");Ball 260, n. 5 ("[T]he doctrine of fair use does not apply to unpublishedworks"); A. Weil, American Copyright Law $ 276, p. 115 (1917) (the authorof an unpublished work "has, probably, the right to prevent even a 'fairuse'fthe work by others"). Cf. M. Flint, A User's Guide to Copyright 5 10.06
(1979) (United Kingdom) ("no fair dealing with unpublished works"); Betoffv. Pressdram Ltd., [1973] All E. R. 241, 263 (Ch. 1972) (same).'See, e. g., Wheaton v. Peters, 8 Pet. 591, 657 (1834) (distinguishing theauthor's common-law right to "obtain redress against anyone who... byimproperly obtaining a copy [of his unpublished work] endeavors to realize
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Respondents contend, however, that Congress, in including
first publication among the rights enumerated in 5 106, which
are expressly subject to fair use under 5107, intended that
fair use would apply im pari materia to published and un-
published works. The Copyright Act does not support this
proposition.

The Copyright Act represents the culmination of a major
legislative reexamination of copyright doctrine. See Mitts
Music, Inc. v. Snyder, 469 U. S. 158, 159-160 (1985); Sony
Corp. ofAmerica v. Universal City Studios, Inc., 464 U. S.,
at 462-463, n. 9 (dissenting opinion). Among its other inno-
vations, it eliminated publication "as a dividing line between
common law and statutory protection," House Report, at 129,
extending statutory protection to all works from the time of
their creation. It also recognized for the first time a distinct
statutory right of first publication, which had previously been
an element of the common-law protections afforded unpub-
lished works. The Report of the House Committee on the
Judiciary confirms that "Clause (3) of section 106, establishes
the exclusive right of publications.... Under this provision
the copyright owner would have the right to control the first
public distribution of an authorized copy ~ ~ . of his work."
Id., at 62.

Though the right of first publication, like the other rights
enumerated in 5 106, is expressly made subject to the fair use
provision of 5107, fair use analysis must always be tailored to
the individual case. Id., at 65; 8 Nimmer $ 18.05[A]. The

a profit by its publication" from rights in a published work, which are pre-
scribed by statute); Press Publishing Co. v. Monroe, 73 F. 196, 199 (CA2),writ of error dism'd, 164 U. S. 105 (1896); Stanley v. Columbia Broad-
casting System, Inc., 35 Cal. 2d 658, 660-661, 221 P. 2d 78, 77-78 (1950)
(en banc); Golding v. RKO Radio Pictures, Inc., 198 P. 2d 153, 162 (Cal.
App. 1948) ("An unauthorized appropriation of [an unpublished work]
is not to be neutralized on the plea that 'it is such a little one'"), aff'd,
35 Cal. 2d 690, 221 P.'2d 95 (1950); Fendler v. Morosco, 258 N. Y. 281, 291,
171 N. E. 56, 59 ("Since plaintiff had not published or produced her play,
perhaps any use that others made of it might be unfair"), rehearing denied,
254 N. Y. 563, 173 N. E. 867 (1930).
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nature of the interest at stake is highly relevant to whether a
given use is fair. From the beginning, those entrusted with
the. task of revision recognized the "overbalancing reasons
to preserve the common law protection of undisseminated
works until the author or his successor chooses to disclose
them." Copyright Law Revision, Report of the Register of

Copyrights on the General Revision of the U. S. Copyright
Law, 87th Cong., 1st Sess., 41 (Comm. Print 1961). The
right of first publication implicates a threshold decision by
the author whether and in what form to release his work.
First publication is inherently different from other 5106

rights in that only one person can be the first publisher; as
the contract with Time illustrates, the commercial value of

the right lies primarily in exclusivity. Because the potential
damage to the author from judicially enforced "sharing" of
the first publication right with unauthorized users of his
manuscript is substantial, the balance of equities in evaluat-
ing such a claim of fair use inevitably shifts.

The Senate Report confirms that Congress intended the
unpublished nature of the work to figure prominently in fair
use analysis. In discussing fair use of photocopied materials
in the classroom the Committee Report states:

"A key, though not necessarily determinative, factor in
fair use is whether or not the work is available to the
potential user. If the work is 'out of print'nd unavail-
able for purchase through normal channels, the user may
have more justification for reproducing it.... The'pplicabilityof the fair use doctrine to unpublished
works is narrowly limited since, although the work is un-

available, this is the result of a deliberate choice on the
part of the copyright owner. Under ordinary circum-

stances, the copyright owner's 'right of first publication'ould

outweigh any needs of reproduction for classroom
purposes." Senate Report, at 64.

Although the Committee selected photocopying of classroom

materials to illustrate fair use, it emphasized that "the same
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general standards of fair use are applicable to all kinds of uses
of copyrighted material." Id., at 65. W'e find unconvincing
respondents'ontention that the absence of the quoted pas-
sage from the House Report indicates an intent to abandon
the traditional distinction between fair use of published and
unpublished works. It appears instead that the fair use dis-
cussion of photocopying of classroom materials was omitted
from the final Report because educators and publishers in the
interim had negotiated a set of guidelines that rendered the
discussion obsolete. House Report, at 67. The House Re-
port nevertheless incorporates the discussion by reference,
citing to the Senate Report and stating: "The Committee has
reviewed this discussion, and considers it still has value as an
analysis of various aspects of the [fair use) problem." Ibid.

Even if the legislative history were entirely silent, we
would be bound to conclude from Congress'haracterization
of 5107 as a "restatement" that its effect was to preserve
existing law concerning fair use of unpublished works as of
other types of protected works and not to "change, narrow,
or enlarge it." Id., at 66. We conclude that the unpub-
lished nature of a work is "[a] key, though not necessarily
determinative, factor" tending to negate a defense of fair
use. Senate Report, at 64. See 3 Nimmer 5 13.05, at 13-62,
n. 2; W. Patry, The Fair Use Privilege in Copyright Law 125
(1985) (hereinafter Patry).

We also find unpersuasive respondents'rgument that fair
use may be made of a soon-to-be-published manuscript on the
ground that the author has demonstrated he has no interest
in nonpublication. This argument assumes that the unpub-
lished nature of copyrighted material is only relevant to
letters or other confidential writings not intended for dis-
semination. It is true that common-law copyright was often
enlisted in the service of personal privacy. See Brandeis &
Warren, The Right to Privacy, 4 Harv. L. Rev. 193, 198-199
(1890). In its commercial guise, however, an author's right
to choose when he will publish is no less deserving of pro-
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tection. The period encompassing the work's initiation, its
preparation, and its grooming for public dissemination is a
crucial one for any literary endeavor. The Copyright Act,
which accords the copyright owner the "right to control the
first public distribution" of his work, House Report, at 62,
echos the common law's concern that the author or copyright
owner retain control throughout this critical stage. See gen-
erally Comment, The Stage of Publication as a "Fair Use"
Factor: Karper d'c Bozo, Publishers e. Nation Enterprises, 58
St. John's L. Rev. 597 (1984). The obvious benefit to author
and public alike of assuring authors the leisure to develop
their ideas free from fear of expropriation outweighs any
short-term "news value" to be gained from premature publi-
cation of the author's expression. See Goldstein, Copyright
and the First Amendment, 70 Colum. L. Rev. 983, 1004-1006
(1970) (The absolute protection the common law accorded to
soon-to-be published works "[was] justified by [its] brevity
and expedience"). The author's control of first public dis-
tribution implicates not only his personal interest in creative
control but his property interest in exploitation of prepublica-
tion rights, which are valuable in themselves and serve as
a valuable adjunct to publicity and marketing. See Belushi
v. Woodyard, 598 F. Supp. 36 (DC 1984) (successful market-
ing depends on coordination of serialization and release to
public); Marks, Subsidiary Rights and Permissions, in What
Happens in Book Publishing 230 (C. Grannis ed. 1967) (ex-
ploitation of subsidiary rights is necessary to financial success
of new books). Under ordinary circumstances, the author'
right to control the first public appearance of his undissemi-
nated expression will outweigh a claim of fair use.

B

Respondents, however, contend that First Amendment
values require a different rule under the circumstances of
this case. The thrust of the decision below is that "[t]he
scope of [fair use] is undoubtedly wider when the information
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conveyed relates to matters of high public concern." Con-
sumers Union of tke United States, Inc. v. General Signal
Corp., 724 F. 2d 1044, 1050 (CA2 1983) (construing 723 F. 2d
195 (1988) (case below) as allowing advertiser to quote Con-
sumer Reports), cert. denied, 469 U. S. 823 (1984). Re-
spondents advance the substantial public import of the sub-
ject matter of the Ford memoirs as grounds for excusing a
use that would ordinarily not pass muster as a fair use—the
piracy of verbatim quotations for the purpose of "scooping"
the authorized first serialization. Respondents explain their
copying of Mr. Ford's expression as essential to reporting the
news story it claims the book itself represents. In respond-
ents'iew, not only the facts contained in Mr. Ford's mem-
oirs, but "the precise manner in which [he] expressed himself
[were] as newsworthy as what he had to say." Brief for
Respondents 38-39. Respondents argue that the public's
interest in learning this news as fast as possible outweighs
the right of the author to control its first publication.

The Second Circuit noted, correctly, that copyright's idea/
expression dichotomy "strike[s] a definitional balance be-
tween the First Amendment and the Copyright Act by per-
mitting free communication of facts while still protecting an
author's expression." 728 F. 2d, at 208. No author may
copyright his ideas or the facts he narrates. 17 U. S. C.
5102(b). See, e. g., New E'ork Times Co. v. United States,
403 U. S. 713, 726, n. (1971) (BRENNAN, J., concurring)
(Copyright laws are not restrictions on freedom of speech as
copyright protects only form of expression and not the ideas
expressed); 1 Nimmer 51.10[B][2]. As this Court long ago
observed: "[T]he news element—the information respecting
current events contained in the literary production—is not
the creation of the writer, but is a report of matters that
ordinarily are pubHci juris; it is the history of the day."
International Neiges Service v. Associated Press, 248 U. S.
215, 284 (1918). But copyright assures those who write
and publish factual narratives such as "A Time to Heal" that
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they may at least enjoy the right to market the original
expression contained therein as just compensation for their
investment. Cf. Zacchini v. Scripps-Howard Broadcasting
Co., 433 U. S. 562, 575 (1977).

Respondents'heory, however, would expand fair use to
eQ'ectively destroy any expectation of copyright protection in
the work of a public figure. Absent such protection, there
would be little incentive to create or profit in financing such
memoirs, and the public would be denied an important source
of significant historical information. The promise of copy-
right would be an empty one if it could be avoided merely
by dubbing the infringement a fair use "news report" of
the book. See WainMright Securities Inc. v. 8"all Street
Transcript Corp., 558 F. 2d 91 (CA2 1977), cert. denied, 434
U. S. 1014 (1978).

Nor do respondents assert any actual necessity for cir-
cumventing the copyright scheme with respect to the types
of works and users at issue here.'here an author and
publisher have invested extensive resources in creating an
original work and are poised to release it to the public, no
legitimate aim is served by pre-empting the right of first
publication. The fact that the words the author has chosen
to clothe his narrative may of themselves be "newsworthy" is
not an independent justification for unauthorized copying of
the author's expression prior to publication. To paraphrase
another recent Second Circuit decision:

"[Respondent] possessed an unfettered right to use any
factual information revealed in [the memoirs] for the
purpose of enlightening its audience, but it can claim

't bears noting that Congress in the Copyright Act recognised a public
interest warranting specific exemptions in a number of areas not within
traditional fair use, see, e. g., 17 U. S. C. $ 115 (compulsory license for
records); 5 105 (no copyright in Government works). No such exemption
limits copyright in personal narratives written by public servants after
they leave Government service.
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no need to 'bodily appropriate'Mr. Ford's] 'expression'f

that information by utilizing portions of the actual
[manuscript]. The public interest in the free flow of
information is assured by the law's refusal to recognize a
valid copyright in facts. The fair use doctrine is not a
license for corporate theft, empowering a court to ignore
a copyright whenever it determines the underlying work
contains material of possible public importance." Iowa
State University Research Foundation, Inc. v. Ameri-
can Broadcasting Cos., Inc., 621 F. 2d 57, 61 (1980)
(citations omitted).

Accord, Roy Export Co. Establishment v. Columbia Broad-
casting System, Inc., 503 F. Supp. 1137 (SDNY 1980)
("newsworthiness" of material copied does not justify copy-
ing), aff 'd, 672 F. 2d 1095 (CA2), cert. denied, 459 U. S. 826
(1982); Quinto v. Legal Times of Washington, Inc,, 506 F.
Supp. 554 (DC 1981) (same).

In our haste to disseminate news, it should not be for-
gotten that the Framers intended copyright itself to be the
engine of free expression. By establishing a marketable
right to the use of one's expression, copyright supplies the
economic incentive to create and disseminate ideas. This
Court stated in Mazer v. Stein, 347 U. S. 201, 209 (1954):

"The economic philosophy behind the clause empower-
ing Congress to grant patents and copyrights is the
conviction that encouragement of individual effort by
personal gain is the best way to advance public welfare
through the talents of authors and inventors in 'Science
and useful Arts.'"

And again in TMentietk Century Music Corp. v. Aiken:
"The immediate effect of our copyright law is to secure
a fair return for an 'author''reative labor. But the
ultimate aim is, by this incentive, to stimulate [the
creation of useful works] for the general public good."
422 U. S., at 156.
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It is fundamentally at odds with the scheme of copyright
to accord lesser rights in those works that are of greatest
importance to the public. Such a notion ignores the major
premise of copyright and injures author and public alike.
"[T]o propose that fair use be imposed whenever the 'social
value [of dissemination]... outweighs any detriment to the
artist,'ould be to propose depriving copyright owners of
their right in the property precisely when they encounter
those users who could afford to pay for it." Gordon, Fair
Use as Market Failure: A Structural and Economic Analysis
of the Betamaz Case and its Predecessors, 82 Colum. I,.
Rev. 1600, 1615 (1982). And as one commentator has noted:
"If every volume that was in the public interest could be
pirated away by a competing publisher,... the public [soon]
would have nothing worth reading," Sobel, Copyright and
the First Amendment: A Gathering Storm?, 19 ASCAP
Copyright Law Symposium 43, 78 (1971). See generally
Comment,, Copyright and the First Amendment; Where Lies
the Public Interest?, 59 Tulane L. Rev. 135 (1984).

Moreover, freedom of thought and expression "includes
both the right to speak f'reely and the right to refrain from
speaking at all." Wootey v. Maynard, 430 U. S. 705, 714
(1977) (BURGER, C. J.). We do not suggest this right not to
speak would sanction abuse of the copyright owner's monop-
oly as an instrument to suppress facts. But in the words of
New York's Chief Judge Fuld:

"The essential thrust of the First Amendment is to pro-
hibit improper restraints on the votuntary public expres-
sion of ideas; it shields the man who wants to speak
or publish when others wish him to be quiet. There is
necessarily, and within suitably defined areas, a concom-
itant f'reedom not to speak publicly, one which serves the
same ultimate end as freedom of speech in its affirmative
aspect." Estate ofHemingway v. Random House, Inc.,
23 N. Y. 2d 341, 348, 244 N. E, 2d 250, 255 (1968).
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Courts and commentators have recognized that copyright,
and the right of first publication in particular, serve this
countervailing First Amendment value. See Scknapper v.
Foley, 215 U. S. App. D. C. 59, 667 F. 2d 102 (1981), cert.
denied, 455 U. S. 948 (1982); 1 Nimmer 51.10[B], at 1-70,
n. 24; Patry 140-142.

In view of the First Amendment protections already em-
bodied in the Copyright Act's distinction between copyright-
able expression and uncopyrightable facts and ideas, and the
latitude for scholarship and comment traditionally afforded
by fair use, we see no warrant for expanding the doctrine of
fair use to create what amounts to a public figure exception to
copyright. Whether verbatim copying from a public figure's
manuscript in a given case is or is not fair must be judged
according to the traditional equities.of fair use.

IV
Fair use is a mixed question of law and fact. Pacifi d'c

Southern Co. v. Duncan, 744 F. 2d 1490, 1495, n. 8 (CAll
1984). Where the district court has found facts sufficient to
evaluate each of the statutory factors, an appellate court
"need not remand for further factfinding... [but] may con-
clude as a matter of law that [the challenged use] do[es] not
qualify as a fair use of the copyrighted work." Id., at 1495.
Thus whether The Nation article constitutes fair use under
$ 107 must be reviewed in light of the principles discussed
above. The factors enumerated in the section are not meant
to be exclusive: "[S]ince the doctrine is an equitable rule
of reason, no generally applicable definition is possible, and
each case raising the question must be decided on its own
facts." House Report, at 65. The four factors identified by
Congress as especially relevant in determining whether the
use was fair are: (1) the purpose and character of the use;
(2) the nature of the copyrighted work; (3) the substantiality
of the portion used in relation to the copyrighted work as
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a whole; (4) the effect on the potential market for or value of
the copyrighted work. We address each one separately.

Purpose of the Use. The Second Circuit correctly identi-
fied news reporting as the general purpose of The Nation's
use. News reporting is one of the examples enumerated in
$ 107 to "give some idea of the sort of activities the courts
might regard as fair use under the circumstances." Senate
Report, at 61. This listing was not intended to be exhaus-
tive, see ibid.; 5 101 (definition of "including" and "such as"),
or to single out any particular use as presumptively a "fair"
use. The drafters resisted pressures from special interest
groups to create presumptive categories of fair use, but
structured the provision as an affirmative defense requiring
a case-by-case analysis. See H. R. Rep. No. 88, 90th Cong.,
1st Sess., 87 (1967); Patry 477, n. 4. "[WJhether a use re-
ferred to in the first sentence of section 107 is a fair use in
a particular case will depend upon the application of the de-
terminative factors, including those mentioned in the second
sentence." Senate Report, at 62. The fact that an article
arguably is "news" and therefore a productive use is simply
one factor in a fair use analysis.

We agree with the Second Circuit that the trial court erred
in fixing on whether the information contained in the mem-
oirs was actually new to the public. As Judge Meskill wisely
noted, "[c]ourts should be chary of deciding what is and what
is not news." 728 F. 2d, at 215 (dissenting). Cf. Gertz v.

Robert Welch, Inc., 418 U. S. 828, 845-846 (1974). "The
issue is not what constitutes 'news,'ut whether a claim of
newsreporting is a valid fair use defense to an infringement
of copyr~htable expression." Patry 119. The Nation has
every right to seek to be the first to publish information.
33ut The Nation went beyond simply reporting uncopyright-
;:ible information and actively sought to exploit the headline
value of its infringement, making a "news event" out of its
unauthorized first publication of a noted figure's copyrighted
expression.
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The fact that a publication was commercial as opposed to
nonprofit is a separate factor that tends to weigh against a
finding of fair use. "[E]very commercial use of copyrighted
material is presumptively an unfair exploitation of the
monopoly privilege that belongs to the owner of the copy-
right." Sony Corp. of America v. Universal City Studios,
Inc., 464 U. S., at 451. In arguing that the purpose of news
reporting is not purely commercial, The Nation misses the
point entirely. The crux of the profit/nonprofit distinction
is not whether the sole motive of the use is monetary gain
but whether the user stands to profit from exploitation of
the copyrighted material without paying the customary
price. See Roy Export Co. Establishment v. Columbia
Broadcasting System, Inc., 503 F. Supp., at 1144; 8 Nimmer
518,05[A][1], at 13-71, n. 25.3.

In evaluating character and purpose we cannot ignore The
Nation's stated purpose of scooping the forthcoming hard-
cover and Time abstracts.'pp. to Pet. for Cert. C-27.
The Nation's use had not merely the incidental effect but the
intended purpose of supplanting the copyright holder's com-
mercially valuable right of first publication. See Meredith
Corp. v. Harper dc Rom, Publishers, Inc., 878 F. Supp. 686,
690 (SDNY) (purpose of text was to compete with original),
aff'd, 500 F. 2d 1221 (CA2 1974). Also relevant to the "char-
acter" of the use is "the propriety of the defendant's con-
duct." 8 Nimmer 518.05[A], at 18-72. "Fair use presup-
poses 'good faith'nd 'fair dealing.'" Time Inc. v. Bernard
Geis Associates, 293 F. Supp. 180, 146 (SDNY 1968), quoting

'he dissent excuses The Nation's unconsented use of an unpublished
manuscript as "standard journalistic practice," taking judicial notice of
New York Times articles regarding the memoirs of John Erlichman, John
Dean's "Blind Ambition," and Bernstein and Woodward's "The Final Days"
as proof of such practice. Post, at 590-593, and n. 14. Amici curiae
sought to bring this alleged practice to the attention of the Court of
Appeals for the Second Circuit, citing these same articles. The Court of
Appeals, at Harper & Row's motion, struck these exhibits for failure of
proof at trial, Record Doc. No. 19; thus they are not a proper subject for
this Court's judicial notice.



HARPER 4 ROW v. NATION ENTERPRISES

Opinion of the Court

663

Schulman, Fair Use and the Revision of the Copyright Act,
53 Iowa L. Rev. 832 (1968). The trial court found that The
Nation knowingly exploited a purloined manuscript. App.
to Pet. for Cert. B-1, C-20—C-21, C-28—C-29. Unlike the
typical claim of fair use, The Nation cannot offer up even the
fiction of consent as justification. Like its competitor news-
weekly, it was free to bid for the right of abstracting excerpts
from "A Time to Heal." Fair use "distinguishes between 'a .

true scholar and a chiseler who infringes a work for personal
profit.'" Wainurnght Securities Inc. v. Wall Street Tran-
script Corp., 558 F, 2d, at 94, quoting from Hearings on Bills
for the General Revision of the Copyright Law before the
House Committee on the Judiciary, 89th Cong., 1st Sess.,
ser. 8, pt. 3, p. 1706 (1966) (statement of John Schulman),

Nature of the Copyrighted Work. Second, the Act directs
attention to the nature of the copyrighted work. "A Time
to Heal" may be characterized as an unpublished historical
narrative or autobiography. The law generally recognizes
a greater need to disseminate factual works than works of
fiction or fantasy. See Gorman, Fact or Fancy? The Impli-
cations for Copyright, 29 J. Copyright Soc. 560, 561 (1982).

"[E]ven within the field of fact works, there are grada-
tions as to the relative proportion of fact and fancy.
One may move from sparsely embellished maps and di-
rectories to elegantly written biography. The extent to
which one must permit expressive language to be copied,
in order to assure dissemination of the underlying facts,
will thus vary from case to case." Id., at 563.

Some of the briefer quotes from the memoirs are arguably
necessary adequately to convey the facts; for example,
Mr. Ford's characterization of the White House tapes as the
"smoking gun" is perhaps so integral to the idea expressed as
to be inseparable from it. Cf. 1 Nimmer 51.10[C]. But The
Nation did not stop at isolated phrases and instead excerpted
subjective descriptions and portraits of public figures whose
power lies in the author's individualized expression. Such



OCTOBER TERM, 1984

Opinion of the Court 471 U. S

use, focusing on the most expressive elements of the work,
exceeds that necessary to disseminate the facts.

The fact that a work is unpublished is a critical element of
its "nature." 8 Nimmer 518.05[A]; Comment, 58 St. John'
L. Rev., at 618. Our prior discussion establishes that the
scope of fair use is narrower with respect to unpublished
works. While even substantial quotations might qualify as
fair use in a review of a published work or a news account of a
speech that had been delivered to the public or disseminated
to the press, see House Report, at 65, the author's right to
control the first public appearance of his expression weighs
against such use of the work before its release. The right of
first publication encompasses not only the choice whether to
publish at all, but also the choices of when, where, and in
what form first to publish a work.

In the case of Mr. Ford's manuscript, the copyright hold-
ers'nterest in confidentiality is irrefutable; the copyright
holders had entered into a contractual undertaking to "keep
the manuscript confidential" and required that all those to
whom the manuscript was shown also "sign an agreement to
keep the manuscript confidential." App. to Pet. for Cert.
C-19—C-20. While the copyright holders'ontract with
Time required Time to submit its proposed article seven days
before publication, The Nation's clandestine publication af-
forded no such opportunity for creative or quality control.
Id., at C-18. It was hastily patched together and contained
"a number of inaccuracies." App. 800b-300c (testimony of
Victor Navasky). A use that so clearly infringes the copy-
right holder's interests in confidentiality and creative control
is difficult to characterize as "fair."

Amount and Substantiality of the Portion Used. Next,
the Act directs us to examine the amount and substantiality
of the portion used in relation to the copyrighted work as a
whole. In absolute terms, the words actually quoted were
an insubstantial portion of "A Time to Heal." The District
Court, however, found that "[T]he Nation took what was
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essentially the heart of the book." 557 F. Supp., at 1072.
W'e beHeve the Court of Appeals erred in overruling the
District Judge's evaluation of the qualitative nature of the
taking. See, e. g., Boy Export Co. EstabHshment v. Co-
Lumbia Broadcasting System, Inc., 508 F. Supp., at 1145
(taking of 55 seconds out of 1 hour and 29-minute film deemed
qualitatively substantial). A Time editor described the
chapters on the pardon as "the most interesting and moving
parts of the entire manuscript." Reply Brief for Petitioners
16, n. 8. The portions actually quoted were selected by
Mr. Navasky as among the most powerful passages in those
chapters. He testified that he used verbatim excerpts be-
cause simply reciting the i:formation could not adequately
convey the "absolute certainty with which tFordJ expressed
himself," App. 308; or show that "this comes from President
Ford," id., at 805; or carry the "definitive quality" of the orig-
inal, id., at 806. In short, he quoted these passages pre-
cisely because they qualitatively embodied Ford's distinctive
expression.

As the statutory language indicates, a taking may not
be excused merely because it is insubstantial with respect
to the infringing work. As Judge Learned Hand cogently
remarked, "no plagiarist can excuse the wrong by showing
how much of his work he did not pirate." Sheldon v. Metro-
Goldwyn Pictures Corp., 81 F. 2d 49, 56 (CA2), cert. denied,
298 U. S. 669 (1986). Conversely, the fact that a substantial
portion of the infringing work was copied verbatim is evi-
dence of the qualitative value of the copied material, both to
the originator and to the plagiarist who seeks to profit from
marketing someone else's copyrighted expression.

Stripped to the verbatim quotes,'he direct takings from
the unpublished manuscript constitute at least 18% of the in-

'See Appendix to this opinion, post, p. 570. The Court of Appeals
found that only "approximatelg 300 words" were copyrightable but did
not specify which words. The court's discussion, however, indicates it
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fringing article. See Meeropot, v. Nizer, 560 F. 2d 1061, 1071
(CA2 1977) (copyrighted letters constituted less than 1% of
infringing work but were prominently featured). The Na-
tion article is structured around the quoted excerpts which
serve as its dramatic focal points. See Appendix to this
opinion, post, p. 570. In view of the expressive value of the
excerpts and their key role in the infringing work, we cannot
agree with the Second Circuit that the "magazine took a
meager, indeed an infinitesimal amount of Ford's original
language." 728 F. 2d, at 209.

Effect om the Market. Finally, the Act focuses on "the
effect of the use upon the potential market for or value of
the copyrighted work." This last factor is undoubtedly the
single most important element of fair use.'ee 8 Nimmer
518.05[A], at 18-76, and cases cited therein. "Fair use,
when properly applied, is limited to copying by others which

excluded from consideration those portions of The Nation's piece that,
although copied verbatim from Ford's manuscript, were quotes attributed
by Ford to third persons and quotations from Government documents. At
oral argument, counsel for The Nation did not dispute that verbatim quotes
and very close paraphrase could constitute infringement. Tr. of Oral Arg.
24-25. Thus the Appendix identifies as potentially infringing only verba-
tim quotes or very close paraphrase and excludes from consideration Gov-
ernment documents and words attributed to third persons. The Appendix
is not intended to endorse any particular rule of copyrightability but is
intended merely as an aid to facilitate our discussion.

'Economists who have addressed the issue believe the fair use exception
should come into play only in those situations in which the market fails or
the price the copyright holder would ask is near zero. See, e. g., T. Bren-
nan, Harper dc Row v. The Nation, Copyrightability and Fair Use, Dept.
of Justice Economic Policy Office Discussion Paper 13-17 (1984); Gordon,
Fair Use as Market Failure: A Structural and Economic Analysis of the
Beta'ase and its Predecessors, 82 Colum. L. Rev. 1600, 1615 (1982).
As the facts here demonstrate, there is a fully functioning market that
encourages the creation and dissemination of memoirs of public figures.
In the economists'iew, permitting "fair use" to displace normal copyright
channels disrupts the copyright market without a commensurate public
benefit.
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does not materially impair the marketabiuty of the work
which is copied." 1 Nimmer 51.10[D], at 1-87. The trial
court found not merely a potential but an actual effect on
the market. Time's cancellation of its projected serialization
and its refusal to pay the $12,500 were the direct effect of
the infringement. The Court of Appeals rejected this fact-
finding as clearly erroneous, noting that the record did not
establish a causal relation between Time's nonperformance
and respondents'nauthorized publication of Mr. Ford's ex-
pression as opposed to the facts taken from the memoirs.
We disagree. Rarely will a case of copyright inf'ringement
present such clear-cut evidence of actual damage. Petition-
ers assured Time that there would be no other authorized
publication of any portion of the unpublished manuscript
prior to April 28, 1979. Any publication of material from
chapters 1 and 8 would permit Time to renegotiate its final
payment. Time cited The Nation s article, which contained
verbatim quotes from the unpublished manuscript, as a rea-
son for its nonperformance. With respect to apportionment
of profits flowing &om a copyright infringement, this Court
has held that an infringer who commingles infringing and
noninfringing elements "must abide the consequences, unless
he can make a separation of the profits so as to assure to
the injured party all that justly belongs to him." Shetdon v.

Metro-GotdMyn Pictures Corp., 809 U. S. 890, 406 (1940).
Cf. 17 U. S. C. 5504(b) (the infringer is required to prove
elements of profits attributable to other than the inf'ringed
work). Similarly, once a copyright holder establishes with
reasonable probability the existence of a causal connection
between the infringement and a loss of revenue, the burden
properly shifts to the infringer to show that this damage
would have occurred had there been no taking of copyrighted
expression. See 8 Nimmer 514.02, at14-7—14-8.1. Peti-
tioners established a prima facie case of actual damage that
respondents failed to rebut. See Stevens Linen Associates,
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Inc. v. Mastercraft Corp., 656 F. 2d 11, 15 (CA2 1981). The
trial court properly awarded actual damages and accounting
of profits. See 17 U. S. C. 5504(b).

More important, to negate fair use one need only show that
if the challenged use "should become widespread, it would
adversely affect the potential market for the copyrighted
work." Sony Corp. of America v. Universal City Studios,
Inc., 464 U. S., at 451 (emphasis added); id., at 484, and
n. 36 (collecting cases) (dissenting opinion). This inquiry
must take account not only of harm to the original but also of
harm to the market for derivative works, See Iola State
University Research Foundation, Inc. v. American Broad-
casting Cos., 621 F. 2d 57 (CA2 1980); Meeropol v. Nizer,
supra, at 1070; Roy Export v. Columbia Broadcasting
System, Inc., 503 F. Supp., at 1146. "If the defendant's
work adversely affects the value of any of the rights in the
copyrighted work (in this case the adaptation [and serializa-
tion] right) the use is not fair." 8 Nimmer 518.05[B], at
13-77—13-78 (footnote orated).

It is undisputed that the factual material in the balance of
The Nation's article, besides the verbatim quotes at issue
here, was drawn exclusively from the chapters on the par-
don. The excerpts were employed as featured episodes in a
story about the Nixon pardon—precisely the use petitoners
had licensed to Time. The borrowing of these verbatim
quotes from the unpublished manuscript lent The Nation's
piece a special air of authenticity—as Navasky expressed
it, the reader would know it was Ford speaking and not
The Nation. App. 800c. Thus it directly competed for a
share of the market for prepublication excerpts. The Senate
Report states:

"With certain special exceptions .. ~ a use that supplants
any part of the normal market for a copyrighted work
would ordinarily be considered an infringement." Sen-
ate Report, at 65.
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placed in a broader perspective, a fair use doctrine that per-
mits extensive prepublication quotations from an unreleased
manuscript without the copyright owner's consent poses sub-
stantial potential for damage to the marketability of first
serialization rights in general. "Isolated instances of minor
infringements, when multiplied many times, become in the
aggregate a major inroad on copyright that must be pre-
vented." Ibid.

V

The Court of Appeals erred in concluding that The Nation's
use of the copyrighted material was excused by the public's
interest in the subject matter. It erred, as well, in over-
looking the unpublished nature of the work and the resulting
impact on the potential market for first serial rights of per-
mitting unauthorized prepublication excerpts under the ru-
bric of fair use. Finally, in finding the taking "infinitesimal,"
the Court of Appeals accorded too little weight to the qualita-
tive importance of the quoted passages of original expression.
In sum, the traditional doctrine of fair use, as embodied in
the Copyright Act, does not sanction the use made by The
Nation of these copyrighted materials. Any copyright in-
fringer may claim to benefit the public by increasing public
access to the copyrighted work. See Pacific dc Southern Co.
v. DNmcan, 744 F. 2d, at 1499-1500. But Congress has not
designed, and we see no warrant for judicially imposing, a
"compulsory license" permitting unfettered access to the un-
published copyrighted expression of public figures.

The Nation conceded that its verbatim copying of some 800
words of direct quotation f'rom the Ford manuscript would
constitute an infringement unless excused as a fair use. Be-
cause we find that The Nation's use of these verbatim ex-
cerpts from the unpublished manuscript was not a fair use,
the judgment of the Court of Appeals is reversed, and the
case is remanded for further proceedings consistent with this
opinion.

It is so ordered.
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APPENDIX TO OPINION OF THE COURT
The portions of The Nation article which were copied verbatim from "A

Time to Heal," excepting quotes from Government documents and quotes
attributed by Ford to third persons, are identified in boldface in the text.
See ante, at 562, n. 7. The corresponding passages in the Ford manu-
script are foot,noted.

THE FORD MEMOIRS
BEHIND THE NIXON

PARDON

In his memoirs, A Time To Heal, which Harper & Row will
publish in late May or early June, former President Gerald R.
Ford says that the idea of giving a blanket pardon to Richard
M. Nixon was raised before Nixon resigned from the Presi-
dency by Gen. Alexander Haig, who was then the White
House chief of staff.

Ford also writes that, but for a misunderstanding, he
might have selected Ronald Reagan as his 1976 running
mate, that Washington lawyer Edward Bennett Williams, a
Democrat, was his choice for head of the Central Intelligence
Agency, that Nixon was the one who first proposed Rocke-
feller for Vice President, and that he regretted his "coward-
ice"'n allowing Rockefeller to remove himself from Vice
Presidential contention. Ford also describes his often
prickly relations with Henry Kissinger.

Tke Nation obtained the 655-page typescript before publi-
cation. Advance excerpts from the book will appear in Time
in mid.-April and in The Reader's Digest thereafter. Al-
though the initial print order has not been decided, the figure
is tentatively set at 50,000; it could change, depending upon
the public reaction to the serialization.

Ford's account of the Nixon pardon contains significant
new detail on the negotiations and considerations that sur-

' was angry at myself for showing cowardice in not saying to the ultra-
conservatives, "It's going to be Ford and Rockefeller, whatever the conse-
quences." p. 496.
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rounded it. According to Ford's version, the subject wasfirst broached to him by General Haig on August 1, 1974, aweek before Nixon resigned. General Haig revealed thatthe newly transcribed White House tapes were the equiva-lent of the "smoking gun"'nd that Ford should preparehimself to become President.
Ford was deeply hurt by Haig's revelation: "Over the pastseveral months Nixon had repeatedly assured me that hewas not involved in Watergate, that the evidence wouldprove his innocence, that the matter would fade fromview."'ord had believed him, but he let Haig explain thePresident's alternatives.
He could "ride it out"" or he could resign, Haig said. Hethen listed the different ways Nixon might resign and con-cluded by pointing out that Nixon could agree to leave inreturn for an agreement that the new President, Ford,would pardon him Although Ford said it would be im-

proper for him to make any recommendation, he basicallyagreed with Haig's assessment and adds, "Because of hisreferences to the pardon authority, I did ask Haig aboutthe extent of a President's pardon power."'It's

my understanding from a White House lawyer," Haigreplied, "that a President does have authority to grant a par-don even before criminal action has been taken against an
111dlvldual.

'[I]t contained the so-called smoking gun. p. 3.
'[O]ver the past several months Nixon had repeatedly assured me thathe was not involved in Watergate, that the evidence would prove his inno-cence; that the matter would fade from view. p. 7.'The first [option] was that he could try to "ride it out" by letting im-peachment take its natural course through the House and the Senate trial,fighting against conviction all the way. p. 4.
'Finally, Haig said that according to some on Nixon's White House staff,Nixon could agree to leave in return for an agreement that the new Presi-dent—Gerald Ford—would pardon him. p. 5.

.'Because of his references to pardon authority, I did ask Haig about theextent of a President's pardon power. pp. 5-6.
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But because Ford had neglected to tell Haig he thought the
idea of a resignation conditioned on a pardon was improper,
his press aide, Bob Hartmann, suggested that Haig might
well have returned to the White House and told President
Nixon that he had mentioned the idea and Ford seemed com-
fortable with it. "Silence implies assent."

Ford then consulted with White House special counsel
James St. Clair, who had no advice one way or the other on
the matter more than pointing out that he was not the lawyer
who had given Haig the opinion on the pardon. Ford also
discussed the matter with Jack Marsh, who felt that the
mention of a pardon in this context was a "time bomb," and
with Bryce Harlow, who had served six Presidents and who
agreed that the mere mention of a pardon "could cause
a lot of trouble."'s

a result of these various conversations, Vice President
Ford called Haig and read him a written statement: "I want
you to understand that I have no intention of recommending
what the President should do about resigning or not resign-
ing and that nothing we talked about yesterday afternoon
should be given any consideration in whatever decision the
President may wish to make."

Despite what Haig had told him about the "smoking gun"
tapes, Ford told a Jackson, Mich., luncheon audience later
in the day that the President was not guilty of an im-
peachable offense. "Had I said otherwise at that mo-
ment," he writes, "the whole house of cards might have
collapsed."'n

justifying the pardon, Ford goes out of his way to assure
the reader that "compassion for Nixon as an individual

'Only after I had finished did [Bryce Harlow] let me know in no uncer-
tain terms that he agreed with Bob and Jack, that the mere mention of the
pardon option could cause a lot of trouble in the days ahead. p. 18.

'uring the luncheon I repeated my assertion that the President was not
guilty of an impeachable offense. Had I said otherwise at that moment,
the whole house of cards might have collapsed. p. 21.
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hadn't prompted my decision at all "'ather, he did it
because he had "to get the monkey off my back one way or
the other." 'heprecipitating factor in his decision was a series of
secret meetings his general counsel, Phil Buchen, held with
Watergate Special Prosecutor Leon Jaworski in the Jefferson
Hotel, where they were both staying at the time. Ford
attributes Jaworski with providing some "crucial" infor-
mation"—i. e., that Nixon was under investigation in ten
separate areas, and that the court process could "take
years." I Ford cites a memorandum from Jaworski's assist-
ant, Henry S. Ruth Jr., as being especially persuasive.
Ruth had written:

"If you decide to recommend indictment I think it is fair
and proper to notify Jack Miller.and the White House suf6-
ciently in advance so that pardon action could be taken before
the indictment." He went on to say: "One can make a strong
argument for leniency and if President Ford is so inclined, I
think he ought to do it early rather than late."

Ford decided that court proceedings against Nixon might
take six years, that Nixon "would not spend time quietly in
San Clemente,"" and "it would be virtually impossible for
me to direct public attention on anything else." ~4

Buchen, Haig and Henry Kissinger agreed with him.
Hartmann was not so sure.

'But compassion for Nixon as an individual hadn't prompted my decision
at aiL p. 266.

"I had to get the monkey off my back one way or another. p. 286.
"Jaworski gave Phil several crucial pieces of information. p. 246.
"And if the verdict was Guilty, one had to assume that Nixon would

appeal. That process would take years. p. 248.
"The entire process would no doubt require years: a minimum of two,

a maximum of six. And Nixon would not spend time quietly in San
Clemente. p. 288.

"It would be virtually impossible for me to direct public attention on
anything else. p. 289.



574 OCTOBER TERM, 1984

Appendix to opinion of the Court 471 U. S.

Buchen wanted to condition the pardon on Nixon agreeing
to settle the question of who would retain custody and control
over the tapes and Presidential papers that might be relevant
to various Watergate proceedings, but Ford was reluctant to
do that.

At one point a plan was considered whereby the Presiden-
tial materials would be kept in a vault at a Federal facility
near San Clemente, but the vault would require two keys
to open it. One would be retained by the General Services
Administration, the other by Richard Nixon.

The White House did, however, want Nixon to make a full
confession on the occasion of his pardon or, at a minimum, ex-

press true contrition. Ford tells of the negotiation with Jack
Miller, Nixon's lawyer, over the wording of Nixon's state-
ment. But as Ford reports Miller's response. Nixon was
not likely to yield. "His few meetings with his client had
shown him that the former President's ability to discuss
Watergate objectively was almost nonexistent.""

The statement they really wanted was never forthcoming.
As soon as Ford's emissary arrived in San Clemente, he was
confronted with an ultimatum by Ron Zeigler, Nixon's for-

mer press secretary. "Lets get one thing straight immedi-
ately," Zeigler said. "President Nixon is not issuing any
statement whatsoever regarding Watergate, whether Jerry
Ford pardons him or not." Zeigler proposed a draft, which
was turned down on the ground that "no statement would
be better than that."" They went through three more
drafts before they agreed on the statement Nixon finally
made, which stopped far short of a full confession.

When Ford aide Benton Becker tried to explain to Nixon
that acceptance of a pardon was an admission of guilt, he

"But [Miller] wasn't optimistic about getting such a statement. His few

meetings with his client had shown him that the former President's ability
to discuss Watergate objectively was almost nonexistent. p, 246.

"When Zeigler asked Becker what he thought of it, Becker replied that
no statement would be better than that. p. 251.
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felt the President wasn't really listening. Instead, Nixon
wanted to talk about the Washington Redskins. And when
Becker left, Nixon pressed on him some cuff links and a tiepin
"out of my own jewelry box."

Ultimately, Ford sums up the philosophy underlying his
decision as one he picked up as a student at Yale Law School
many years before. "I learned that public policy often
took precedence over a rule of law. Although I respected
the tenet that no man should be above the law, public pol-
icy demanded that I put Nixon—and Watergate—behind
us as quickly as possible.""

Later, when Ford learned that Nixon's phlebitis had acted
up and his health was seriously impaired, he debated
whether to pay the ailing former President a visit. "If I
made the trip it would remind everybody of Watergate and
the pardon. If I didn', people would say I lacked compas-
sion."" Ford went:

He was stretched out fiat on his back. There were
tubes in his nose and mouth, and wires led from his arms,
chest and legs to machines with orange lights that blinked
on and off. His face was ashen, and I thought I had never
seen anyone closer to death."

The manuscript made available to The Nation includes
many references to Henry Kissinger and other personalities
who played a major role during the Ford years.

"Years before, at Yale Law School, I'd learned that public policy often
took precedence over a rule of law. Although I respected the tenet that
no man should be above the law, public policy demanded that I put Nixon-
and Watergate—behind us as quickly as possible. p. 256.

"My staff debated whether or not I ought to visit Nixon at the Long
Beach Hospital, only half an hour away. If I made the trip, it would re-

. mind everyone of Watergate and the pardon. If I didn', people would say'I lacked compassion. I ended their debate as soon as I found out it had
begun. Of course I would go. p. 298.

"He was stretched out flat on his back. There were tubes in his nose
and mouth, and wires led from his arms, chest and legs to machines with
orange lights that blinked on and off. His face was ashen, and I thought I
had never seen anyone closer to death. p. 299.
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On Kt'ssinger. Immediately after being informed by
Nixon of his intention to resign, Ford returned to the Execu-

tive Office Building and phoned Henry Kissinger to let him

know how he felt. "Henry," he said, "I need you. The
country needs you. I want you to stay. I'l do every-

thing I can to work with you.""
"Sir," Kissinger replied, "it is my job to get along with you

and not yours to get along with me."
"We'l get along," Ford said. "I know we'l get along."

Referring to Kissinger's joint jobs as Secretary of State and
National Security Adviser to the President, Ford said, "I
don't want to make any change. I think it's worked out
well, so let's keep it that way.""

Later Ford did make the change and relieved Kissinger of
his responsibilities as National Security Adviser at the same
time that he fired James Schlesinger as Secretary of Defense.
Shortly thereafter, he reports, Kissinger presented him with
a "draft" letter of resignation, which he said Ford could call

upon at will if he felt he needed it to quiet dissent from con-

servatives who objected to Kissinger's role in the firing of

Schlesinger.
Om Joke Connatty. When Ford was informed that Nixon

wanted him to replace Agnew, he told the President he had
"no ambition to hold office after January 1977."" Nixon
replied that that was good since his own choice for his run-
ning mate in 1976 was John Connally. "He'd be excellent,"
observed Nixon. Ford says he had "no problem with that."

""Henry," I said when he came on the line, "I need you. The country
needs you. I want you to stay. I'l do everything I can to work with
you." p. 46.

""We'l get along," I said. "I know we can get along." We talked
about the two hats he wore, as Secretary of State and National Security
Adviser to the President. "I don't want to make any change," I said. "I

think it's worked out well, so let's keep it that way." p. 46.
"I told him about my promise to Betty and said that I had no ambitions

to hold office after January 1977. p. 155.
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On tke Decision to Run Again. Ford was, he tells us, so
sincere in his intention not to run again that he thought he
would announce it and enhance his credibility in the country
and the Congress, as well as keep the promise he had made to
his wife, Betty.

Kissinger talked him out of it. "You can't do that. It
would be disastrous f'rom a foreign policy point of view. For
the next two and a half years foreign governments would
know that they were dealing with a lame-duck President.
All our initiatives would be dead in the water, and I wouldn'
be able to implement your foreign policy. It would probably
have the same consequences in dealing with the Congress on
domestic issues, You can't reassert the authority of the
Presidency if you leave yourself hanging out on a dead limb.
You'e got to be an afhrmative President."

On David Kennerly, the White llomae photographer.
Schlesinger was arguing with Kissinger and Ford over the
appropriate response to the seizure of the Mayaguez. At
issue was whether airstrikes against the Cambodians were
desirable; Schlesinger was opposed to bombings. Following
a lull in the conversation, Ford reports, up spoke the 80-year-
old White House photographer, David Kennerly, who had
been taking pictures for the last hour.

"Has anyone considered," Kennerly asked, "that this might
be the act of a local Cambodian commander who has just
taken it into his own hands to stop any ship that comes by~"
Nobody, apparently, had considered it, but following several
seconds of silence, Ford tells us, the view carried the day.
"Massive airstrikes would constitute overkill," Ford
decided. "It would be far better to have Navy jets from
the Coral Sea make surgical strikes against specific
targets." "

Subjectively, I felt that what Kennerly had said made a lot of sense.
Massive airstrikes would constitute overkill. It would be far better to
have Navy jets from the Coral Sea make surgical strikes against specific
targets in the vicinity of Kompong Som. p. 416.
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On Nixon's Character. Nixon's flaw, a "cording to Ford,
was "pride." "A terribly proud man," writes Ford, "he
detested weakness in other people. I'd often heard him
speak disparagingly of those whom he felt to be soft and
expedient. (Curiously, he didn't feel that the press was
weak. Reporters, he sensed, were his adversaries. He
knew they didn't like him, and he responded with recipro-
cal disdain.)" ~

Nixon felt disdain for the Democratic leadership of the
House, whom he also regarded as weak. According to Ford,
"His pride and personal contempt for weakness had over-
come his ability to tell the difference between right and
wrong,"" all of which leads Ford to wonder whether Nixon
had known in advance about Watergate.

On hearing Nixon's resignation speech, which Ford felt
lacked an adequate plea for forgiveness, he was persuaded
that "Nixon was out of touch with reality.""

In February of last year, when The Washington Post ob-
tained and printed advance excerpts from H. R. Haldeman's
memoir, The Ends of Power, on the eve of its publication by
Times Books, Tke New York Times called The Post's feat
"a second-rate burglary."

Tke Post disagreed, claiming that its coup represented
"first-rate enterprise" and arguing that it had burglarized
nothing, that publication of the Haldeman memoir came
under the Fair Comment doctrine long recognized by the

"In Nixon's case, that flaw was pride. A terribly proud man, he de-
tested weakness in other people. I'd often heard him speak disparagingly
of those whom he felt to be soft and expedient. (Curiously, he didn't feel
that the press was weak. Reporters, he sensed, were his adversaries.
He knew they didn't like him, and he responded with reciprocal disdain.)
p. 53.

" His pride and personal contempt for weakness had overcome his ability
to tell the difference between right and wrong. p. 54.

"The speech lasted fifteen minutes, and at the end I was convinced
Nixon was out of touch with reality. p. 57.
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courts, and that "There is a fundamental journalistic principlehere—a First Amendment principle that was central to thePentagon Papers case."
In the issue of The Nation dated May 5, 1979, our specialSpring Books number, we will discuss some of the ethicalproblems raised by the issue of disclosure.

JUSTICE BRENNAN, with whom JUSTICE WHITE andJUSTICE MARSHALL join, dissenting.
The Court holds that The Nation's quotation of 800 wordsfrom Ohe unpublished 200,000-word manuscript of PresidentGerald R. Ford infringed the copyright in that manuscript,even though the quotations related to a historical event ofundoubted signiflcance—the resignation and pardon of Presi-dent Richard M. Nixon. Although the Court pursues thelaudable goal of protecting "the economic incentive to createand disseminate ideas," ante, at 558, this zealous defenseof the copyright owner's prerogative will, I fear, stifle thebroad dissemination of ideas and information copyright is in-tended to nurture. Protection of the copyright owner's eco-nomic interest is achieved in this case through an exceedinglynarrow definition of the scope of fair use. The progress ofarts and sciences and the robust public debate essential toan enlightened citizenry are ill served by this constrictedreading of the fair use doctrine. See 17 U. S. C. 5107. Itherefore respectfully dissent.

I
A

This case presents two issues. First, did The Nation's useof material from the Ford manuscript in forms other than di-rect quotation from that manuscript infringe Harper & Row's
copyright. Second, did the quotation of approximately 800words from the manuscript infringe the copyright becausethis quotation did not constitute "fair use" within the mean-
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ing of 5107 of the Copyright Act. 17 U. S. C. 5107. The
Court finds no need to resolve the threshold copyrightability
issue. The use of 300 words of quotation was, the Court
finds, beyond the scope of fair use and thus a copyright
infringement.'ecause I disagree with the Court's fair
use holding, it is necessary for me to decide the threshold
copyrightability question.

B

"The enactment of copyright legislation by Congress under
the terms of the Constitution is not based upon any natural
right that the author has in his writings... but upon the
ground that the welfare of the public will be served and
progress of science and useful arts will be promoted by secur-

ing to authors for limited periods the exclusive rights to their
writings." H. R. Rep. No. 2222, 60th Cong., 2d Sess., 7

(1909). Congress thus seeks to define the rights included
in copyright so as to serve the public welfare and not neces-

sarily so as to maximize an author's control over his or her
product. The challenge of copyright is to strike the "difficult

balance between the interests of authors and inventors in the
control and exploitation of their writings and discoveries on

the one hand, and society's competing interest in the free
flow of ideas, information, and commerce on the other hand."

Sony Corp. of America v. Universal City Studios, Inc., 464

U. S. 417, 429 (1984).
The "originality" requirement now embodied in $ 102 of the

Copyright Act is crucial to maintenance of the appropriate
balance between these competing interests.'roperly in-

'n bypassing the threshold issue, the Court certainly does not intimate
that The Nation's use of ideas and information other than the quoted mate-

rial would constitute a violation of the copyright laws. At one point in its

opinion the Court correctly states the governing principles with respect to

the copyrightability question. See ante, at 556 ("No author may copyright
his ideas or the facts he narrates").

'ection 102(b) states: "In no case does copyright protection for an origi-

nal work of authorship extend to any idea, procedure, process, system,
method of operation, concept, principle, or discovery, regardless of the
form in which it is described, explained, illustrated, or embodied in such
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terpreted in the light of the legislative history, this section
extends copyright protection to an author's literary form but
permits free use by others of the ideas and information the
author communicates. See S. Rep. No. 98-988, pp. 107-108
(1974) ("Copyright does not preclude others from using the
ideas or information revealed by the author's work. It per-
tains to the literary... form in which the author expressed
intellectual concepts"); H. P. Rep. No. 94-1476, pp. 56—57
(1976) (same); Nne York Times Co. v. United States, 408
U. S. 718, 726, n. (1971) (BRENNAN, J., concurring) ("[T]he
copyright laws, of course, protect only the form of expression
and not the ideas expressed"). This limitation of protection
to literary form precludes any claim of copyright in facts,
including historical narration.

"It is not to be supposed that the framers of the Con-
stitution, when they empowered Congress 'to promote
the progress of science and useful arts, by securing for
limited times to authors and inventors the exclusive
right to their respective writings and discoveries'Const.,

Art I, 58; par. 8), intended to confer upon one
who might happen to be the first to report a historic
event the exclusive right for any period to spread the
knowledge of it." International News Service v. Asso-
dated Press, 248 U. S. 215, 284 (1918).

Accord, Rosemont Enterprises, Inc. v. Random House, Inc.,
866 F. 2d 308, 809 (CA2 1966), cert. denied, 385 U. S. 1009
.(1967). See 1 Nimmer 52.11[A], at 2-158.'ork."

17 U. S. C. 5 102(b). The doctrines of fair use, see 17 U. S. C.
5107, and substantial similarity, see 8 M. Nimmer, Copyright 5 18.05
(1984) (hereinafter Nimmer), also function to accommodate these compet-
ing considerations. See generally Gorman, Fact or Fancy? The Implica-
tions for Copyright, 29 J. Copyright Soc. 560 (1982).

'By the. same token, an author may not claim copyright in statements
made by others and reported verbatim in the author's work. See Suid v.

Neursweek Magazine, 503 F. Supp. 146, 148 (DC 1980); Bokeack v. Avco
Embassy Pictures Corp., 197 USPQ 155, 161 (SDNY 1978).
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The "promotion of science and the useful arts" requires this
limit on the scope of an author's control. Were an author
able to prevent subsequent authors from using concepts,
ideas, or facts contained in his or her work, the creative
process would wither and scholars would be forced into un-
productive replication of the research of their predecessors.
See Hoehling v. Universal City Studios, Inc., 618 F. 2d
972, 979 (CA2 1980). This limitation on copyright also en-
sures consonance with our most important First Amendment
values. Cf. Zacckini v. Seri@ps-Hcnoard Broadcasting Co.,
433 U. S. 562, 577, n. 18 (1977). Our "profound national
commitment to the principle that debate on public issues
should be uninhibited, robust, and wide-open," New York
Times Co. v. Sullivan, 876 U. S. 254, 270 (1964), leaves no
room for a statutory monopoly over information and ideas.
"The arena of public debate would be quiet, indeed, if a
politician could copyright his speeches or a philosopher his
treatises and thus obtain a monopoly on the ideas they con-
tained." Lee v. Runge, 404 U. S. 887, 893 (1971) (Douglas,
J., dissenting from denial of certiorari). A broad dissemina-
tion of principles, ideai, and factual information is crucial to
the robust public debate and informed citizenry that are "the
essence of self-government." Garrison v. Louisiana, 879
U. S. 64, 74-75 (1964). And every citizen must be permitted
freely to marshal ideas and facts in the advocacy of particular
political choices.4

It follows that infringement of copyright must be based on
a taking of literary form, as opposed to the ideas or informa-
tion contained in a copyrighted work. Deciding whether an
infringing appropriation of literary form has occurred is diffi-
cult for at least two reasons. First, the distinction between

't would be perverse to prohibit government from limiting the financial
resources upon which a political speaker may draw, see FEC v. National
Conservative Political Action Committee, 470 U. S. 480 (1985), but to per-
mit government to limit the intellectual resources upon which that speaker
may draw.
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literary form and information or ideas is often elusive in prac-
tice. Second, infringement must be based on a Bubstantial
appropriation of literary form. This determination is equally
challenging. Not surprisingly, the test for infringement has
defied precise formulation.'n general, though, the inquiry
proceeds along two axes: how closely has the second author
tracked the first author's particular language and structure of
presentation; and Rom much of the first author's language
and structure has the second author appropriated.'n

the present case the infringement analysis must be ap-
plied to a historical biography in which the author has chroni-
cled the events of his %hite House tenure and commented on
those events from his unique perspective. Apart from the
quotations„virtually all of the material in The Nation's arti-
cle indirectly recounted Mr. Ford"s factual narrative of the
Nixon resignation and pardon, his latter-day refiections on
some events of his Presidency, and his perceptions of the
personalities at the center of those events. See ante, at
570-579. No copyright can be claimed in this information
qua information. Infringement would thus have to be based

'The protection of literary form must proscribe more than merely
word-for-word appropriation of substantial portions of an author's work.
Otherwise a plagiarist could avoid infringement by immaterial variations.
Nichois v. Universal Pictures Corp., 45 F. 2d 119, 121 (CA2 1980). The
step beyond the narrow and clear prohibition of wholesale copying is, how-
ever, a venture onto somewhat uncertain terrain. Compare Hoehling v.
Universal City Studios, Inc., 618 F. 2d 972, 974 (CA2 1980), with Wain-
Mrigkt Securities Inc. v. Wall Street Transcript Corp., 558 F. 2d 91 (CA2
1977). See also 1 Nimmer $ 1.10B, at 1-78—1-74 ("It is the particular se-
lection and arrangement of ideas, as well as a given specificity in the form
of their expression, which warrants protection"); Chafee, Refiections on
the Law of Copyright: I, 45 Colum. L. Rev. 508, 513 (1945) ("[T]he line...
lie[s] somewhere between the author's idea and the precise form in which
he wrote it down.... [T]he protection covers the 'pattern'f the work");
Gorman, supra, at 598 ("too literal and substantial copying and paraphras-
ing of... language").

.'The inquiry into the substantiality of appropriation has a quantitative
and a qualitative aspect.



OCTOBER TERM, 1984

BRENNAN, J., dissenting 471 U. S

on too close and substantial a tracking of Mr. Ford's expres-
sion of this information.'ke

Language. Much of the information The Nation con-
veyed was not in the form of paraphrase at all, but took the
form of synopsis of lengthy discussions in the Ford manu-
script.'n the course of this summary presentation, The

'Neither the District Court nor the dissent in the Court of Appeals ap-
proached the question in this way. Despite recognizing that this material
was not "per se copyrightable," the District Court held that the "totality of
these facts and memoranda collected together with Mr. Ford's reflections
... is protected by the copyright laws." 557 F. Supp. 1067, 1072-1073
(SDNY 1983). The dissent in the Court of Appeals signaled approval of
this approach. 723 F. 2d 195, 213-214 (CA2 1983) (Meskill, J., dissenting).
Such an approach must be rejected. Copyright protection cannot be ex-
tended to factual information whenever that information is interwoven
with protected expression (purportedly in this case Mr. Ford's reflections)
into an expressive "totality." Most works of history or biography blend
factual narrative and reflective or speculative commentary in this way.
Precluding subsequent use of facts so presented cannot be squared with
the specific legislative intent, expressed in both House and Senate
Reports, that "[c]opyright does not preclude others from using the...
information revealed by the author's work." See S. Rep. No. 93-983,
pp. 107-108 (1974); H. R. Rep. No. 94-1476, pp. 56-57 (1976). The core
purposes of copyright would be thwarted and serious First Amendment
concerns would arise. An author could obtain a monopoly on narration of
historical events simply by being the first to discuss them in a reflective or
analytical manner.

'For example, the Ford manuscript expends several hundred words
discussing relations between Mr. Ford and Ronald Reagan in the weeks
before the Republican Convention of 1976:

"About a month before the convention, my aides had met with Reagan's
representatives to discuss the need for party unity. And they had reached
an agreement. At the end of the Presidential balloting, the winner would
go to the loser's hotel suite and congratulate his opponent for waging a fine
campaign. Together, they would appear at a press conference and urge
all Republicans to put aside their differences and rally behind the ticket.
That was the only way we could leave Kansas City with a hope of victory.
When it appeared I was going to win, Sears contacted Cheney and refined
the scenario. He insisted on two conditions. The first was that I had to
see Reagan alone; there could be no aides from either camp in the room.
Secondly, under no circumstances should I offer him the nomination to be
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Nation did use occasional sentences that closely resembled
language in the original Ford manuscript.'ut these lin-
guistic similarities are insufhcient to constitute an infringe-
ment for three reasons. First, some leeway must be given
to subsequent authors seeking to convey facts because those
"wishing to express the ideas contained in a factual work

Vice President. Reagan had said all along that he wasn't interested in the
job. He had meant what he said. If I tried to talk him out of it, he would
have to turn me down, and that would be embarrassing because it would
appear that he was refusing to help the GOP. When Cheney relayed those
conditions to me, I agreed to go along with them. I would need Reagan's
assistance in the fall campaign. It would be stupid to anger him or his
followers at this moment.

"Later I was told that just before my arrival at the Californian's hotel,
one of his closest advisors, businessman Justin Dart, had urged him tosap'es.ifI asked him to be my running mate, Regardless of anything he'
said before, Dart had insisted, it was his patriotic duty to accept the num-
ber two post. Finally, according to Dart, Reagan had agreed. But at the
time, no one mentioned this new development to me. Had I been aware of
the Dart-Reagan conversation, would I have chosen him? I can't say for
sure—I thought his challenge had been divisive, and that it would probably
hurt the party in the fall campaign; additionally, I resented some of the
things that he'd been saying about me and my Administration's policies-
but I certainly would have considered him." App. 628-629.
The Nation encapsulated this discussion in the following sentence: "Ford
also writes that, but for a misunderstanding, he might have selected
Ronald Reagan as his 1976 running mate." Id., at 627. In most other
instances, a single sentence or brief paragraph in The Nation's article
similarly conveys the gist of a discussion in the Ford manuscript that runs
into the hundreds of words. See generally Addendum B to Defendant's
Post-Trial Memorandum, id., at 627-704.

'For example, at one point The Nation's article reads: "Ford told a
Jackson, Mich., luncheon audience later in the day that the President was
not guilty of an impeachable offense." An@, at 572. The portion of the
.Ford manuscript discussed stated: "Representative Thad Cochran... es-
corted.me to a luncheon at the Jackson Hilton Hotel. During the luncheon
I repeated my assertion that the President was not guilty of an impeach-
able offense." App. 649. In several other places the language in The
Nation's article parallels Mr. Ford's original expression to a similar degree
Compare ante, at 570-579, with App. 627-704.
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often can choose from only a narrow range of expression."
Landsberg v. ScrabbLe Crossword Game PLayers, Inc., 736
F. 2d 485, 488 (CA9 1984). Second, much of what The Na-
tion paraphrased was material in which Harper & Row could
claim no copyright." Third, The Nation paraphrased noth-
ing approximating the totality of a single paragraph, much
less a chapter or the work as a whole. At most The Nation
paraphrased disparate isolated sentences from the original.
A finding of infringement based on paraphrase generally
requires far more close and substantial a tracking of the
original language than occurred in this case. See, e. g.,
Wainwrigkt Securities Inc. v. WaLL Street Transcript Corp.,
558 F. 2d 91 (CA2 1977).

Fke Structure ofPresentation. The article does not mimic
Mr. Ford's structure. The information The Nation presents
is drawn from scattered sections of the Ford work and does
not appear in the sequence in which Mr. Ford presented it."
Some of The Nation's discussion of the pardon does roughly
track the order in which the Ford manuscript presents in-
formation about the pardon. With respect to this similarity,
however, Mr. Ford has done no more than present the facts

"Often the paraphrasing was of statements others had made to Mr. Ford.
E. g., ante, at 571 ("He could 'ride it out'r he could resign, Haig said").
See generally ante, at 570-579. No copyright can be asserted in the verba-
tim representation of such statements of others. 17 U. S. C. $ 102. See
Suid v. Newsweek Magazine, 503 F. Supp., at 148; Rokeacl v. Avco Em-
bassy Pictmres Corp., 197 USPQ, at 161. Other paraphrased material
came from Government documents in which no copyright interest can be
claimed. For example, the article quotes from a memorandum prepared by
Henry S. Ruth, Jr., in his official capacity as assistant to Watergate Special
Prosecutor Leon Jaworski. See ante, at 573. This document is a work of
the United States Government. See 17 U. S. C. 5105.

"According to an exhibit Harper & Row introduced at trial the pages in
the Ford manuscript that correspond to consecutive sections of the article
are as follows: 607-608, 401, 44, 496, 1, 2-3, 4, 8, 7, 4-5, 5, 5-6, 8, 14, 15,
16, 16, 18, 19, 21, 266, 236, 246, 248, 249, 238-239, 239, 243, 245, 246, 250,
250-251, 251, 252, 253, 254, 256, 298, 299, 46, 494, 537, 155-156, 216, 415,
416, 416, 53-54, 57. See App. to Pet. for Cert. E-1 to E-41.
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chronologically and cannot claim infringement when a sub-
sequent author similarly presents the facts of history in a
chronological manner. Also, it is difficult to suggest that
a 2,000-word article could bodily appropriate the structure of
a 200,000-word book. Most of what Mr. Ford created, and
most of the history he recounted, were simply not repre-
sented in The Nation's article."

When The Nation was not quoting Mr. Ford, therefore, its
efforts to convey the historical information in the Ford manu-
script did not so closely and substantially track Mr. Ford's
language and structure as to constitute an appropriation of
literary form.

The Nation is thus liable in copyright only if the quotation
of 300 words infringed any of Harper & Row's exclusive
rights under 5106 of the Act. Section 106 explicitly makes
the grant of exclusive rights "[s]ubject to section 107 through
118." 17 U. S. C. $ 106. Section 107 states: "Notwith-
standing the provisions of section 106, the fair use of a copy-
righted work... for purposes such as criticism, comment,
news reporting, teaching (including multiple copies for class-
room use), scholarship or research, is not an infringement
of copyright." The question here is whether The Nation's

"In one sense The Nation "copied" Mr. Ford's selection of facts because
it reported on only those facts Mr. Ford chose to select for presentation.
But this tracking of a historian's selection of facts generally should not sup-
ply the basis for a finding of infringement. See Myers v, Mail Ck Express
Co., 36 Copyright Off. Bull. 478 (SDNY 1919) (L. Hand, J.). To hold oth-
erwise would be to require a second author to duplicate the research of the
first author so as to avoid reliance on the first author's judgment as to what
facts are particularly pertinent. "'It is just such wasted effort that the
proscription against the copyright of ideas and facts... are designed to
prevent.'" Miller v. Universal City Studios, Inc., 650 F. 2d 1365, 1371
(CA5 1981), quoting Rosemont Enfn~ises, Inc. v. Random House, Inc.,
366 F. 2d 303, 310 (CA2 1966). See Gorman, 29 J. Copyright Soc., at
594-595.
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quotation was a noninfringing fair use within the meaning
of 5107.

Congress "eschewed a rigid, bright-line approach to fair
use." Sony Corp. of America v. Universal City Studios,
Inc., 464 U. S., at 449, n. 81. A court is to apply an "equita-
ble rule of reason" analysis, id., at 448, guided by four
statutorily prescribed factors:

"(1) the purpose and character of the use, including
whether such use is of a commercial nature or is for non-
profit educational purposes;

"(2) the nature of the copyrighted work;
"(8) the amount and substantiality of the portion used

in relation to the copyrighted work as a whole; and
"(4) the effect of the use upon the potential market for

or value of the copyrighted work." 17 U. S. C. 5107.

These factors are not necessarily the exclusive determinants
of the fair use inquiry and do not mechanistically resolve fair
use issues; "no generally applicable definition is possible,
and each case raising the question must be decided on its
own facts." H. R. Rep. No. 94-1476, at 65. See also id.,
at 66 ("tT]he endless variety of situations and combinations
of circumstances that can arise in particular cases precludes
the formulation of exact rules in the statute"); S. Rep.
No. 94-478, p. 62 (1975). The statutory factors do, how-
ever, provide substantial guidance to courts undertaking the
proper fact-specific inquiry.

With respect to a work of history, particularly the memoirs
of a public official, the statutorily prescribed analysis cannot
properly be conducted without constant attention to copy-
right's crucial distinction between protected literary form
and unprotected information or ideas. The question must
always be: Was the subsequent author's use of literary form
a fair use within the meaning of 5 107, in light of the purpose
for the use, the nature of the copyrighted work, the amount
of literary form used, and the effect of this use of literary
form on the value of or market for the original?
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Limiting the inquiry to the propriety of a subsequent

author's use of the copyright owner's literary form is not easy

in the case of a work of history. Protection against only

substantial appropriation of literary form does not ensure his-

torians a return commensurate with the full value of their

labors. The literary form contained in works like "A Time to

Heal" reflects only a part of the labor that goes into the book.

It is the labor of collecting, sifting, organizing, and reflecting

that predominates in the creation of works of history such as

this one. The value this labor produces lies primarily in the

information and ideas revealed, and not in the particular

collocation of words through which the information and ideas

are expressed. Copyright thus does not protect that which

is often of most value in a work of history, and courts must
resist the tendency to reject the fair use defense on the basis

of their feeling that an author of history has been deprived of

the full value of his or her labor. A subsequent author's tak-

ing of information and ideas is in no sense piratical because

copyright law simply does not create any property interest in

information and ideas.
The urge to compensate for subsequent use of information

and ideas is perhaps understandable. An inequity seems to

lurk in the idea that much of the fruit of the historian's labor

may be used without compensation. This, however, is not

some unforeseen byproduct of a statutory scheme intended

primarily to ensure a return for works of the imagination.

Congress made the affirmative choice that the copyright

laws should apply in this way: "Copyright does not preclude

others 'from using the ideas or information revealed by the

author's work. It pertains to the literary... form in which

the author expressed intellectual concepts." H. R. Rep.

No. 94-1476, at 56-57. This distinction is at the essence

of copyright. The copyright laws serve as the "engine

of free expression," ante, at 558, only when the statutory

monopoly does not choke off multifarious indirect uses and

consequent broad dissemination of information and ideas.

To ensure the progress of arts and sciences and the integrity
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of First Amendment values, ideas and information must not
be freighted with claims of proprietary right."

In my judgment, the Court's fair use analysis has fallen to
the temptation to find copyright violation based on a minimal

use of literary form in order to provide compensation for the
appropriation of information from a work of history. The

failure to distinguish between information and literary form

permeates every aspect of the Court's fair use analysis and

leads the Court to the wrong result in this case. Application
of the statutorily prescribed analysis with attention to the
distinction between information and literary form leads to
a straightforward finding of fair use within the meaning of

5 107.
The Purpose of the Use. The Nation's purpose in quoting

300 words of the Ford manuscript was, as the Court acknowl-

edges, news reporting. See an,te, at 561. The Ford work
contained information about important events of recent his-

tory. Two principals, Mr. Ford and General Alexander
Haig, were at the time of The Nation's publication in 1979

widely thought to be candidates for the Presidency. That
The Nation objectively reported the information in the Ford
manuscript without independent commentary in no way di-

minishes the conclusion that it was reporting news. A

typical newsstory differs from an editorial precisely in that
it presents newsworthy information in a straightforward and
unelaborated manner. Nor does the source of the informa-
tion render The Nation's article any less a news report.
Often books and manuscripts, solicited and unsolicited, are

"This congressional limitation on the scope of copyright does not

threaten the production of history. That this limitation results in sig-

nificant diminution of economic incentives is far from apparent. In any
event noneconomic incentives motivate much historical'research and writ-

ing. For example, former public officials often have great incentive to
"tell their side of the story." And much history is the product of academic

scholarship. Perhaps most importantly, the urge to preserve the past is

as old as humankind.
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the subject matter of news reports. E. g., New York Times
Co. v. United States, 408 U. S. 718 (1971). Frequently the
manuscripts are unpublished at the time of the news report."

Section 107 lists news reporting as a prime example of fair
use of another's expression. Like criticism and all other pur-
poses Congress explicitly approved in 5107, news reporting
informs the public; the language of $ 107 makes clear that
Congress saw the spread of knowledge and information
as the strongest justification for a properly limited appro-
priation of expression. The Court of Appeals was therefore
correct to conclude that the purpose of The Nation's use-
dissemination of the information contained in the quotations
of Mr. Ford's work—furthered the public interest. 728 F.
2d 195, 207-208 (CA2 1988). In light of the explicit con-
gressional endorsement in 5107, the purpose for which Ford's
literary form was borrowed strongly favors a finding of fair
use.

The Court concedes the validity of the news reporting pur-
pose" but then quickly offsets it against three purportedly
countervailing considerations. First, the Court asserts that
because The Nation publishes for profit, its publication of

"E. g., N. Y. Times, Aug. 2, 1984, p. C20, col. 5 (article about revela-
tions in forthcoming biography of Cardinal Spellman); N. Y. Times, Dec.

10, 1981, p. A18, col. 1 (article about revelations in forthcoming book by
John Erlichman); N. Y. Times, Sept. 29, 1976, p. 1, col. 2 (article about
revelations in forthcoming autobiography of President Nixon); N. Y.

Times, Mar. 27, 1976, p. 9, col. 1 (article about revelations concerning
President Nixon's resignation in forthcoming book The Final Days); N. Y.
Times, Sept. 28, 1976, p. 86, col. 1 (article about revelations concerning
President Ford in forthcoming book Blind Ambition by John Dean).

"The Court properly rejects the argument that this is not legitimate
news. Courts have no business making such evaluations of journalistic
quality. See ante, at 561. The Court also properly rejects the argument
that this use is nonproductive. See i Md. News reporting, which encom-

passes journalistic judgment with respect to selection, organization, and

presentation of facts and ideas, is certainly a productive use. See Sony
Corp. of America v. Universal City Studios, Inc., 464 U. S., at 478-479
(BLACKMUN, J., dissenting).



592 OCTOBER TERM, 1984

BRENNAN, J., dissenting 471 U. S.

the Ford quotes is a presumptively unfair commercial use,
Second, the Court claims that The Nation's stated desire
to create a "news event" signaled an illegitimate purpose of
supplanting the copyright owner's right of first publication.
Ante, at 562-568. Third, The Nation acted in bad faith, the
Court claims, because its editor "knowingly exploited a pur-
loined manuscript." Ante, at 568.

The Court's reliance on the commercial nature of The
Nation's use as "a separate factor that tends to weigh against
a finding of fair use," ante, at 562, is inappropriate in the
present context. Many uses 5107 lists as paradigmatic ex-
amples of fair use, including criticism, comment, and naos
reporting, are generally conducted for profit in this country,
a fact of which Congress was obviously aware when it en-
acted $ 107, To negate any argument favoring fair use based
on news reporting or criticism because that reporting or criti-
cism was published for profit is to render meaningless the
congressional imprimatur placed on such uses."

Nor should The Nation's intent to create a "news event"
weigh against a finding of fair use. Such a rule, like the

"To support this claim the Court refers to some language in Sony Corp.
of America v. Universal City Studios, Inc., supra, to the effect that
"every commercial use of copyrighted material is presumptively an unfair
exploitation." Id., at 451. See ante, at 562. Properly understood, this
language does not support the Court's position in this case. The Court in
Sony Corp. dealt with a use—video recording of copyrighted television
programs for personal use—about which Congress had expressed no policy
judgment. When a court evaluates uses that Congress has not specifically
addressed, the presumption articulated in Sony Corp. is appropriate to
effectuate the congressional instruction to consider "whether such use is of
a commercial nature." 17 U. S. C. $ 107(1). Also, the Court made that
statement in the course of evaluating a use that appropriated the entirety
of the copyrighted work in a form identical to that of the original; the
presumption articulated may well have been intended to apply to takings
under these circumstances. But, in light of the specific language of 5 107,
this presumption is not appropriately employed to negate the weight Con-
gress explicitly gave to news reporting as a justification for limited use
of another's expression.
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Court's automatic presumption against news reporting fol

profit, would undermine the congressional validation of the

news reporting purpose. A news business earns its reputa-

tion, and therefore its readership, through consistent prompt

publication of news—and often through "scooping" rivals.

More importantly, the Court's failure to maintain the distinc-

tion between information and literary form colors the analy-

sis of this point. Because Harper & Row had no legitimate

copyright interest in the information and ideas in the Ford

manuscript, The Nation had every right to seek to be the

first to disclose these facts and ideas to the public. The

record suggests only that The Nation sought to be the first to

reveal the information in the Ford manuscript. The Nation s

stated purpose of scooping the competition should under

those circumstances have no negative bearing on the claim of

fair use. Indeed the Court's reliance on this factor would

seem to amount to little more than distaste for the standard

journalistic practice of seeking to be the first to publish news.

The Court's reliance on The Nation's putative bad faith is

equally unwarranted. No court has found that The Nation

possessed the Ford manuscript illegally or in violation of

any common-law interest of Harper & Row; all common-law

causes of action have been abandoned or dismissed in this

case. 723 F. 2d, at 199-201. Even if the manuscript had

been "purloined" by someone, nothing in this record imputes

culpability to The Nation." On the basis of the record in this

case, the most that can be said is that The Nation made use of

the contents of the manuscript knowing the copyright owner

would not sanction the use.

"This case is a far cry from Time Inc. v. Bernard Geie Associate, 293

F. Supp. 130, 146 (SDNY 1968), the only case the Court cites to support

consideration of The Nation's purported bad faith. In that case the pub-

lisher claiming fair use had personally stolen film negatives from the offices

of Time and then published graphic representations of the stolen photo-

graphic images. And the court found fair use despite these circumstances.

Ibid.
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At several points the Court brands this conduct thievery.
See, e. g., ante, at 556, 568. This judgment is unsupport-
able, and is perhaps influenced by the Court's unspoken tend-
ency in this case to find infringement based on the taking of
information and ideas. With respect to the appropriation
of information and ideas other than the quoted words, The
Nation's use was perfectly legitimate despite the copyright
owner's objection because no copyright can be claimed in
ideas or information. Whether the quotation of 300 words
was an inf'ringement or a fair use within the meaning of $ 107
is a close question that has produced sharp division in both
this Court and the Court of Appeals. If the Copyright Act
were held not to prohibit the use, then the copyright owner
would have had no basis in law for objecting. The Nation's
awareness of an objection that has a significant chance of
being acgudged unfounded cannot amount to bad faith. Im-
puting bad faith on the basis of no more than knowledge
of such an objection, the Court impermissibly prejudices the
inquiry and impedes arrival at the proper conclusion that
the "purpose" factor of the statutorily prescribed analysis
strongly favors a finding of fair use in this case.

The Nature of the Copyrighted Work. In Sony Corp. of
America v. Universal City Studios, Inc., we stated that "not... all copyrights are fungible" and that "[c]opying a news
broadcast may have a stronger claim to fair use than copying
a motion picture." 464 U. S., at 455, n. 40. These state-
ments reflect the principle, suggested in 5107(2) of the Act,
that the scope of fair use is generally broader when the
source of borrowed expression is a factual or historical work.
See 8 Nimmer 5 18.05[A][2], at 18-78—18-74. "[I]nforma-
tional works," like the Ford manuscript, "that readily lend
themselves to productive use by others, are less protected."
Sony Corp. ofAmerica v. Universal City Studios, Inc., 464
U. S., at 496-497 (BLACKMUN, J., dissenting). Thus the
second statutory factor also favors a finding of fair use in this
case.



HARPER & ROW n NATION ENTERPRISES

BRENNAN, J., dissenting

595

The Court acknowledges that "[t]he law generally recog-
nizes a greater need to disseminate factual works than works
of fiction or fantasy," ante, at 563, and that "[s]ome of the
briefer quotations from the memoir are arguably necessary
to convey the facts," ibid. But the Court discounts the force
of this consideration, primarily on the ground that "[t]he fact
that a work is unpublished is a crucial element of its na-ture.'" Ante, at 564." At this point the Court introduces
into analysis of this case a categorical presumption against
prepublication fair use. See ante, at 555 ("Under ordinary
circumstances, the author's right to control the first public
appearance of his undisseminated expression will outweigh
a claim of fair use").

This categorical presumption is unwarranted on its own
terms and unfaithful to congressional intent." Whether a

"The:Court also discounts this factor in part because the appropriation
of The Nation, "focusing on the most expressive elements of the work, ex-
ceeds that necessary to disseminate the facts." Ante, at 564. Whatever
the propriety of this view of The Nation's use, it is properly analyzed
under the third statutory fair use factor—the amount and substantiality of
the expression taken in relation to the copyrighted work as a whole, 17
U. S. C, 5 107(8)—and will be analyzed as such in this opinion."The 'Court lays claim to specific congressional intent supporting the
presumption against prepublication fair use. See ante, at 558, quoting
S. Rep. No. 94-478, p 64 (1975); ante, at 551, n. 4, 553-554. The argu-
ment based on congressional intent is unpersuasive.for three reasons.

First, the face of the statute clearly allows for prepublication fair use.
The right of first publication, like all other rights $ 106 of the Act specifi-

: cally grants copyright owners, is explicitly made "subject to section 107,"
the statutory fair use provision. See 17 U. S. C. $ 106.

Second, the language from the Senate Report on which the Court relies
so heavily, see ante, at 558, simply will not bear the weight the Court
places on it. The Senate Report merely suggests that prepublication

~photocopying for classroom purposes will not generally constitute fair use
when the author has an interest in the confidentiality of the unpublished
work,.evidenced by the author's "deliberate choice" not to publish. Given
that the.face of 5 106 specifically allows for prepublication fair use, it would
be unfaithful to the intent of Congress to draw from this circumscribed
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particular prepublication use will impair any interest the
Court identifies as encompassed within the right of first
publication, see ante, at 552-555," will depend on the nature
of the copyrighted work, the timing of prepublication use, the
amount of expression used, and the medium in which the sec-
ond author communicates. Also, certain uses might be toler-
able for some purposes but not for others, See Sony Corp.
of America v. Universal City Studios, Inc., supra, at 490,
n. 40. The Court is ambiguous as to whether it relies on the
force of the presumption against prepublication fair use or
an analysis of the purpose and effect of this particular use.
Compare ante, at 552-555, with ante, at 564. To the extent
the Court relies on the presumption, it presumes intolerable

suggestion in the Senate Report a blanket presumption against any amount
of prepublication fair use for any purpose and irrespective of the effect of
that use on the copyright owner's privacy, editorial, or economic interests.

Third, the Court's reliance on congressional adoption of the common law
is also unpersuasive. The common law did not set up the monolithic
barrier to prepublication fair use that the Court wishes it did. See,
e. g., Estate of Hemingway v. Random House, Inc., 53 Misc. 2d 462, 279
N. Y. S. 2d 51 (S. Ct. N. Y. Cty.), aff'd, 29 App. Div. 2d 633, 285 N. Y. S.
2d 568 (1st Jud. Dept. 1967), aff'd on other grounds, 23 N. Y. 2d 341, 244
N. E. 2d 250 (1968). The statements of general principle the Court cites
to support its contrary representation of the common law, see ante, at 551,
n. 4, are themselves unsupported by reference to substantial judicial au-
thority. Congressional endorsement of the common law of fair use should
not be read as adoption of any rigid presumption against prepublication
use. If read that way, the broad statement that the Copyright Act was
intended to incorporate the common law would in effect be given the force
of nullifying Congress'epeated methodological prescription that definite
rules are inappropriate and fact-specific analysis is required. The broad
language adopting the common-law approach to fair use is best understood
as an endorsement of the essential fact-specificity and case-by-case meth-
odology of the common law of fair use.

"The Court finds the right of first publication particularly weighty
because it encompasses three important interests: (i) a privacy interest
in whether to make expression public at all; (ii) an editorial interest in
ensuring control over the work while it is being groomed for public dis-
semination; and (iii) an economic interest in capturing the full remunerative
potential of initial release to the public. Ante, at 552-555,
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injury—in particular the usurpation of the economic inter-
est"—based on no more than a quick litmus test for prepubli-
cation timing. Because "Congress has plainly instructed us
that fair use analysis calls for a sensitive balancing of inter-
ests," we held last Term that the fair use inquiry could never
be resolved on the basis of such a "two dimensional" categori-
cal approach. See Sony Corp. ofAmerica v. Universal City
StuCkoe, Inc., 464 U. S., at 455, n. 40 (rejecting categorical
requirement of "productive use").

To the extent the Court purports to evaluate the facts of
this case, its analysis relies on sheer speculation. The quota-
tion of 800 words from the manuscript infringed no privacy
interest of Mr. Ford. This author intended the words in the
manuscript to be a public statement about his Presidency.
Lacking, therefore, is the "deliberate. choice on the part of
the copyright owner" to keep expression confidential, a con-
sideration that the Senate Report—in the passage on which
the Court places great reliance, see ante, at 558—recognized
as the impetus behind narrowing fair use for unpublished
works. See S. Rep. No. 94-478, at 64. See also 8 Nimmer
5 18.05[A], at 13-73 ("[T]he scope of the fair use doctrine is
considerably narrower with respect to unpublished works
uric@ are held confidential by their copyright owner8") (em-
phasis added). What the Court depicts as the copyright own-
er's "confidentiality" interest, see ante, at 564, is not a privacy
interest at all. Rather, it is no more than an economic inter-
est in capturing the full value of initial release of information to

"Perhaps most inappropriate is the Court's apocalyptic prophesy that
permitting any prepublication use for news reporting will "effectively
destroy any expectation of copyright protection in the work of a public
figure." Ants, at 557. The impact of a prepublication use for purposes
of news reporting will obviously vary with the circumstances. A claim of
news reporting should not be a fig leaf for substantial 'plagiarism, see
Wainwright Securities Inc. v. Watt Street Transcript Corp., 558 F. 2d 91
(CA2 1977), but there is no warrant for concluding that prepublication
quotation of a few sentences will usually drain aQ value from a copyright
owner's:right of first. publication.
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the public, and is properly analyzed as such. See infra, at
602-608. Lacking too is any suggestion that The Nation's
use interfered with the copyright owner's interest in editorial
control of the manuscript. The Nation made use of the Ford
quotes on the eve of official publication.

Thus the only interest The Nation's prepublication use
might have infringed is the copyright owner's interest in
capturing the full economic value of initial release. By con-
sidering this interest as a component of the "nature" of
the copyrighted work, the Court's analysis deflates The Na-
tion's claim that the informational nature of the work sup-
ports fair use without any inquiry into the actual or potential
economic harm of The Nation's particular prepublication use.
For this reason, the question of economic harm is properly
considered under the fourth statutory factor—the effect on
the value of or market for the copyrighted work, 17 U. 8. C.
5 107(4)—and not as a presumed element of the "nature" of
the copyright.

The Anumnt and Substantiality of the Portion Used.
More difficult questions arise with respect to judgments
about the importance to this case of the amount and sub-
stantiality of the quotations used. The Nation quoted only
approximately 800. words Born a manuscript of more than
200,000 words, and the quotes are drawn from isolated pas-
sages in disparate sections of the work. The judgment that
this taking was quantitatively "infinitesimal,"'28 F. 2d, at
209, does not dispose of the inquiry, however. An evalua-
tion of substantiality in qualitative terms is also required.
Much of the quoted material was Mr. Ford's matter-of-fact
representation of the words of others in conversations with
him; such quotations are "arguably necessary adequately to
convey the facts," ante, at 568, and are not rich in expressive
content. Beyond these quotations a portion of the quoted
material was drawn from the most poignant expression in
the Ford manuscript; in particular The Nation made use of
six examples of Mr. Ford's expression of his reflections on
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events or perceptions about President Nixon. The fair use
inquiry turns on the propriety of the use of these quotations
with admittedly strong expressive content.

The Court holds that "in view of the expressive value of the
excerpts and their key role in the infringing work," this third
statutory factor disfavors a finding of fair use." To support

"These six quotes are:

(1) "'[C]ompassion for Nixon as an individual hadn't prompted my decision
at all.'ather, he did it because he had 'to get the monkey oQ'y back
one way or the other.'" Ante, at 672-573.

(2) "Nixon 'would not spend the time quietly in San Clemente,'nd 'it
would be virtually impossible for me to direct public attention on anything
else.' Ante, at 578,

(8) " 'I learned that public policy often took precedence over a rule of law.
Although I respected the tenet that no man should be above the law, pubHc
policy demanded that I put Nixon—and Watergate—behind us as quickly
as possible.'" Am@, at 575.

(4) "'If I made the trip it would remind everybody of Watergate and the
pardon. If I didn't people would say I lacked compassion.' Ibid.
(6) "He was stretched out flat on his back. There were tubes in his nose
and mouth, and wires led from his arms, chest and legs to machines with
orange lights that blinked on and off. His face was ashen, and I thought I
had never seen anyone closer to death." IbQ.
(6) "'A terribly proud man,'rites Ford, 'he detested weakness in other
people. I'd often heard him speak disparagingly of those whom he felt to
be soft and expedient. (Curiously, he didn't feel that the press was weak.
Reporters, he sensed, were his adversaries. He knew they didn't like
him, and he responded with reciprocal disdain.)'... 'His pride and per-
sonal contempt for weakness had overcome his ability to tell the difference
between right and wrong.' .. 'Nixon was out of touch with reality.'"
An,te, at 678.

"The Court places some emphasis on the fact that the quotations from
the Ford work constituted a substantial portion of The Nation's article.
Superficially, the Court would thus appear to be evaluating The Nation's
quotation of 800 words in relation to the amount and substantiality of ex-
pression used in relation to the second author's work as a whole. The stat-
ute directs the inquiry into "the amount and substantiality of the portion
used in relation to the copyrighted work as a whole," 17 U. S. C. 5 107(3)
(emphasis added). As the statutory directive implies, it matters little
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this conclusion, the Court purports to rely on the District
Court factual findings that The Nation had taken "the heart
of the book." 557 F. Supp. 1062, 1072 (SDNY 1983). This
reliance is misplaced, and would appear to be another result
of the Court's failure to distinguish between information and
literary form. When the District Court made this finding, it
was evaluating not the quoted words at issue here but the
"totality" of the information and reflective commentary in
the Ford work. Ibid. The vast majority of what the Dis-

trict Court considered the heart of the Ford work, therefore,
consisted of ideas and information The Nation was free to
use. It may well be that, as a qualitative matter, most of the
value of the manuscript did lie in the information and ideas
The Nation used. But appropriation of the "heart" of the
manuscript in this sense is irrelevant to copyright analysis
because copyright does not preclude a second author's use of
information and ideas.

Perhaps tacitly recognizing that reliance on the District
Court finding is unjustifiable, the Court goes on to evaluate
independently the quality of the expression appearing in The
Nation's article. The Court states that "tt]he portions actu-
ally quoted were selected by Mr. Navasky as among the most
powerful passages." Ante, at 565.. On the basis of no more
than this observation, and perhaps also inference from the
fact that the quotes were important to The Nation's article,"
the Court adheres to its conclusion that The Nation appropri-
ated the heart of the Ford manuscript.

whether the second author's use is 1- or 100-percent appropriated expres-
sion if the taking of that expression had no adverse effect on the copy-
righted work. See Sony Corp. of America v. Universal City Studios,
Inc., 464 U. S. 417 (1984) (100% of expression taken). I presume, there-
fore, that the Court considered the role of the expression "in the infringing
work" only as indirect evidence of the qualitative value of the expression
taken in this case. If read this way, the point dovetails with the Court's
major argument that The Nation appropriated the most valuable sentences
of the work.

"See n. 23, supra.
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At least with respect to the six particular quotes of
Mr. Ford's observations and reflections about President
Nixon, I agree with the Court's conclusion that The Nation
appropriated some literary form of substantial quality. I do

not agree, however, that the substantiality of the expression
taken was clearly excessive or inappropriate to The Nation's
news reporting purpose.

Had these quotations been used in the context of a critical
book review of the Ford work, there is little question that
such a use would be fair use within the meaning of 5107 of
the Act. The amount and substantiality of the use—in both
quantitative and qualitative terms—would have certainly
been appropriate to the purpose of such a use. It is difficult
to see how the use of these quoted words in a news report is
less appropriate. The Court acknowledges as much: "tE]ven
substantial quotations might qualify as a fair use in a review
of a published work or a news account of a speech that had
been delivered to the public." See ante, at 564. With re-
spect to the motivation for the pardon and the insights into
the psyche of the falIen President, for example, Mr. Ford's
reflections and perceptions are so laden with emotion and
deeply personal value judgments that full understanding is

immeasurably enhanced by reproducing a limited portion of
Mr. Ford's own words. The importance of the work, after
all, lies not only in revelation of previously unknown fact but
also in revelation of the thoughts, ideas, motivations, and
fears of two Presidents at a critical moment in our national
history. Thus, while the question is.not easily resolved, it is
difficult to say that the use of the six quotations was gratu-
itous in relation to the news reporting purpose.

Conceding that even substantial quotation is appropriate in

a news report of a published work, the Court would seem to

agree that this quotation was not clearly inappropriate in

relation to The Nation's news reporting purpose. For the
Court, the determinative factor is again that the substan-
tiality of the use was inappropriate in relation to the pre-
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publication timing of that use. That is really an objection to
the effect of this use on the market for the copyrighted work,
and is properly evaluated as such.

Tke Effect on tke Market. The Court correctly notes that
the effect on the market "is undoubtedly the single most im-
portant element of fair use." Ante, at 566, citing 8 Nimmer
518.05[A], at 18-76, and the Court properly focuses on
whether The Nation's use adversely affected Harper & Row's
serialization potential and not merely the market for sales
of the Ford work itself. Ante, at 566-567. Unfortunately,
the Court's failure to distinguish between the use of informa-
tion and the appropriation of literary form badly skews its
analysis of this factor.

For purposes of fair use analysis, the Court holds, it is
sufficient that, the entire articLe containing the quotes eroded
the serialization market potential of Mr. Ford's work. Ante,
at 567. On the basis of Time's cancellation of its serialization
agreement, the Court finds that "[r]arely will a case of copy-
right infringement present such clear-cut evidence of actual
damage." Ibid. In essence, the Court finds that by using
some quotes in a story about the Nixon pardon, The Nation
"competed for a share of the market of prepublication ex-
cerpts" ante, at 568, because Time planned to excerpt from
the chapters about the pardon.

The Nation's publication indisputably precipitated Time'
eventual cancellation. But that does not mean that The
Nation's use of the 800 quoted words caused this injury to
Harper & Row. Wholly apart from these quoted words, The
Nation published significant information and ideas from the
Ford manuscript. If it was this publication of information,
and not the publication of the few quotations, that caused
Time to abrogate its serialization agreement, then whatever
the negative effect on the serialization market, that effect
was the product of wholly legitimate activity.

The Court of Appeals specifically held that "the evidence
does not support a finding that it was the very limited use of
expression per se which led to Time's decision not to print ex-
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cerpts." 723 F. 2d, at 208. I fully agree with this holding.
If The Nation competed with Time, the competition was not
for a share of the market in excerpts of literary form but for a
share of the market in the new information in the Ford work.
That the information, and not the literary form, represents
most Of the real value of the work in this case is perhaps best
revealed by the following provision in the contract between
Harper & Row and Mr. Ford:

"Author acknowledges that the value of the rights
granted to publisher hereunder would be substantially
diminished by Author's public discussion of the unique
information not previously disclosed about Author'
career and personal life which will be included in the
Work, and Author agrees that Author will endeavor not
to disseminate any such information in any media, in-
cluding television, radio and newspaper and magazine
interviews prior to the first publication of the work here-
under." App. 484.

The contract thus makes clear that Harper & Row sought to
benefit substantially from monopolizing the initial revelation
of information known only to Ford.

Because The Nation was the first to convey the informa-
tion in this case, it did perhaps take from Harper & Row
some ef the value that publisher sought to garner for itself
through the contractual arrangement with Ford and the
license to Time. Harper & Row had every right to seek to
monopolize revenue from that potential market through con-
tractual arrangements but it has no right to set up copyright
as a shield from competition in that market because copyright
does not protect information. The Nation had every right to
seek to be the first to,publish that information."

"The Court's reliance on the principle that "an infringer who mingles
infringing and noninf'ringing elements 'must abide the consequences,'"
ante, at 567 (citation omitted), is misconceived. Once infringement of a
5 106 exclusive right has been shown, it is entirely appropriate to shift to
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Balancing tItM Interests. Once the distinction between
information and literary form is made clear, the statutorily
prescribed process of weighing the four statutory fair use fac-
tors discussed above leads naturally to a conclusion that The
Nation's limited use of literary form was not an infringement.
Both the purpose of the use and the nature of the copyrighted
work strongly favor the fair use defense here. The Nation
appropriated Mr. Ford's expression for a purpose Congress
expressly authorized in 5107 and borrowed from a work
whose nature justifies some appropriation to facilitate the
spread of information. The factor that is perhaps least
favorable to the claim of fair use is the amount and substan-
tiality of the expression used. Without question, a portion
of the expression appropriated was among the most poignant
in the Ford manuscript. But it is difficult to conclude that
this taking was excessive in relation to the news reporting
purpose. In any event, because the appropriation of literary
form—as opposed to the use of information—was not shown
to injure Harper & Row's economic interest, any uncertainty
with respect to the propriety of the amount of expression
borrowed should be resolved in favor of a finding of fair use."
In light of the circumscribed scope of the quotation in The
Nation's article and the undoubted validity of the purpose

the infringer the burden of showing that the infringement did not cause all
the damages shown. But the question in this case is whether this particu-
lar use infringed any $ 106 rights. Harper 4 Row may have shown actual
damage flowing from The Nation's use of information, but they have not
shown actual damage flowing from an infringement of a $ 106 exclusive
right.

"Had The Nation sought to justify a more substantial appropriation of
expression on a news reporting rationale, a different case might be pre-
sented. The substantiality of the taking would certainly dilute the claim
of need to use the first author's exact words to convey a particular thought
or sentiment. Even if the claim of need were plausible, the equities would
have to favor the copyright owner in order to prevent erosion of virtually
all copyright protection for works of former public officials. In this case,
however, the need is manifest and the integrity of copyright protection for
the works of public officials is not threatened.
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motivating that quotation, I must conclude that the Court
has simply adopted an exceedingly narrow view of fair use in
order to impose liability for what was in essence a taking of
unprotected information.

III
The Court's exceedingly narrow approach to fair use per-

mits Harper & Row to monopolize information. This holding
"effect[s] an important extension of property rights and a
corresponding curtailment in the free use of knowledge and
of ideas." In@rnational News Senrice v. Assocmted Press,
248 U. S., at 268 (Brandeis, J., dissenting). The Court has
perhaps advanced the ability of the historian—or at least the
public official who has recently left office—to capture the full
economic value of information in his or her possession. But
the Court does so only by risking the robust debate of public
issues that is the "essence of self-government." Garrison v.
Louiaiana, 879 U. S., at 74-75. The Nation was providing
the grist for that robust debate. The Court imposes liability
upon The Nation for no other reason than that The Nation
succeeded in being the first to provide certain information to
the public. I dissent.
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INTRODUCTION

The 1976 Copyright Act,'he first omnibus revision of the United States
Copyright Law since 1909, made a number of significant changes, the
effects of which are just beginning to be seen.

One of the major changes in the new law was the expansion.of com-
pulsory licensing. The(1909 Copyright Act'ontained the first and only
compulsory license, t'lie so-called "mechanical" license for making
recordings of copyrighted musical compositions.'he 1976 Act contains

1, 17 U.S.C. g101-810 (1976) (generally effective January 1, 1978).
2, 17 U.S.C. I1-216 (1970, as amended) (repeated October 'l9, 1976, effectiveJanuary 1, 1978) (hereinafter, "1909 Act").
3. 1909 Act, t)1 (e).
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17 U.S.C. ri115 (1976).
17 U.S.C. )1 I 6 (1976).
17 U.S.C. rI111 (1976).
17 U.S.C. $118 (1976).
17 U.S.C. g801-810 (1976). See, also, 17 U.S.C. g111 (d), 116 (b) and (c), and

118 (1976). (The Copyright Royalty Tribunal will be referr „'. n» i 'Is»a.'IS.

the "CRT" or "Tribunal" I Th~eCo yright Ctff! -e also has some regulatory duties

involving each compulsory license, most notably in the collection of com-

pulsory license fees paid by cable and jukebox operators. 17 U;S.C. g111 d

and 116 (b) (1976).
17 U.S.C. $118 (1976).
The public broadcasting rate proceedings involved CRT determination of a

schedu(e of compulsory license rates and terms in several areas: 1) for the

performance of copyrighted musical compositions in the repertory of the

S 'y f Composers Authors and Publishers (ASCAP) by the

Public Broadcasting Service (PBS), National Public Radio ( ), an i

member stations (collectively referred to as "public broadcasting" ); 2) for the

performance of music licensed by ASCAP and the other two performing rights

organizations, Broadcast Music, Inc. (BMI) and SESAC, Inc. (SESAC) by non-

NPR noncommercial educational radio stations, which were mostly college

stations; 3) for the recording and synchronization rights in musical com-

positions needed by public broadcasting entities; and 4) for the display of pie-

d I tural works by public broadcasting television stations.
se of ASCAP

The CRT proceedings dealt mainly with the first issue—the use o

music by public broadcasting-and this paper deals only with that Issue.

~ (
r ~,
'. "a
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4":

;: ",i,"-, four; a modified "mechanical" compulsory license,'nd new compulsory

::"P)f',;: licenses for performances of nondramatic musical compositions by juke-

'gQf',," s
'.ra~. boxes'or secondary transmissions by cable television and radio

.g&»''.systems,'nd for performances and recordings of published non-

,.:pf..-':.: dramatic musical compositions and displays of pictorial, graphic and

'r.tj»I,"r sculptural works by public broadcasting.'ongress

entrusted regulation of key elements of the compulsory

licenses—including the amount of license fees paid by users and the

..;fi.,'..'. allocation of license fees to copyright owners—to a new administrative

"!; agency, the Copyright Royalty Tribunal.'The CRT immediately became

a major force in the copyright world because of the importance of the

:.:.'. compulsory licenses and the ramifications its decisions may have in other

::::.'"., areas.
The first substantive CRT proceeding dealt with the compulsory

license for public broadcasting.'ow the CRT approached and resolved

the issues involved in the public broadcasting compulsory license

hearings is a matter of interest not only to the parties, but to all who may

be appearing before the CRT or affected by what the CRT does in con-

nection with any of the compulsory licenses.

These licenses were sought by user industries and opposed by

copyright owners. The merits of compulsory licensing in general, and of

each of these new licenses, have been debated and, no doubt, the debate

will go on. 1»Ve shall comment on the merits, but our main purpose here is

to examine the public broadcasting proceedings."

.e First Proceeding Before the Copyright Royalty Tribunal

Before doing so, we shall sketch the background of the CRT and
consider why it was necessary, how it first took form, and how its form

changed during the course of legislative consideration of the new

copyright law.

THE BACKGROUND OF THE CRT

The Necessity for Compulsory License Fee Adjustments

The licensing of copyrighted works ordinarily proceeds in the same

way as the buying and selling of any other form of property in our

society—by voluntary negotiations between buyer and seller. Prices

change over,)ime as economic factors and conditions change."
A compulsory license changes normal marketplace bargaining

because the copyright owner—the seller of the property—has no right to

refuse to license his property. And, if a statutory fee is set, the amount

paid for use of the property is either that fee or a lower one.
', Any price fixed by statute, even if viewed as fair by all concerned at

the time the law is passed, will be seen as unfair to one party or the other

when economic conditions change. Therefore, some mechanism for

reviewing and changing the compulsory license fee must be created.

One approach is to leave review and modification to Congress. This

was the approach taken by Congress in 1909 in enacting the
"mechanical" compulsory license—and the statutory fee, two cents,

remained unchanged until enactment of general revision in 1976. That

history, together with the hard fought legislative battles over the new

compulsory licenses, was convincing evidence that it was not reasonable

for Congress to assume the burden of periodic review of such narrow

matters, each of which requires considerable expertise, but none of which

is of direct interest to most Americans.
The decision to regulate through another body meant consideration

had to be given to other methods of regulation. Others exist, and have

been used in the past.

Precedents for Compulsory License Regulation

The very first copyright statute, the Statute of Anne," provided a

system to control the price of copyrighted works. Any person who con-

11. For reasons we shall describe, this ordinary system is not as satisfactory as a
clearinghouse system for either the creators and publishers of musical com-

positions, or for bulk users of such works, insofar as nondramatic perfor-

mances are concerned-hence the establishment of ASCAP.

12, 8 Anne c.19 (1710).

'16 Winter 1979
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sidered the price of a book to be too high could seek relief from a number
of officials, such as the Archbishop of Canterbury, the Chancellor, the
Lord Keeper of the Great Seal of Britain, the Bishop of London, the
Lord Chief Justices, the Lord Chief Baron of the Exchequer, and the
Vice-Chancellors of the Universities. If, after examination, the official
hearing the case found the price to be unreasonable, he was empowered
to set a "just and reasonable" priceP

The Statute of Anne's protection against an unreasonable price and
the compulsory licenses found in the 1976 Copyright Act are very distant
relatives indeed: it is one thing to protect the consumer against
demonstrated price abuse, and quite another to force an owner of proper-
ty to allow his work to be used without perfnission in all cases, and
without the demonstration of aay abuse whatever.

Nevertheless, this provision of the Statute of Anne may be seen as
the model for three types of rate-making machinery: 1) judicial rate-
making (by the Chancellor and the Lord Chief Justices); 2) ad-
ministrative rate-making (by the Lord Chief Baron of the Exchequer);
aad 3) rate-making by private bodies cloaked with official sanction (by
the Vice-Chancellors of the Universities). And, each of these regulatory
mechanisms has been used or suggested in connection with compulsory

idesTlie drafters of copyright revision bills had other precedents besi es
the Statute of Anne. First were precedents involving judicial rate-
making.

Twelve of the original thirteen states enacted copyright statutes un-
der the Articles of Confederation.~ Five of those state copyright
statutes—those of Connecticut," South Carolina," North Carolina,"
Georgia" 'and New York"—contained, in virtually identical language,
judicial rate-making machinery in the event the copyright owner failed to
furnish the public with sufficient "editions"—that is, copies—ofhis work
or sold his work at an unreasonable price. In such casqs, certain,courts
were empowered to fix reasonable prices, and indeed to direct publica-
tion and sale of additional copies of the work.

A more modern example ofjudicial rate-making is found in the anti-
trust consent decree which governs ASCAP's operations 2'nder that

13. Id., Section IV.
14. The one state which tailed tc enact a copyright statute was Delaware. o

text of the twelve acts, see CopyrightEnactments, Copyright Otfice Bulletin Nc.
3 (Revised), Library ct Congress (1963), 1-21.

15. Id., at 1-4.
16. Id., at 11-14.
17. Id., at 15-17.
18. Id., at 17-19.
19. Id., at 19-21.
20. U.S. v. ASCAP, (Civ. Action Nc. 13%5, S.D.N.Y., March 14, 1950), 1950 Tra e~ . ~ ., fade

Cases, ~62,595 (S.D.N.Y.) (hereinafter, the "Amended Final Judgment").

The First Proceeding Betcre the Copyright Royalty Tribunal

Amended Final Judgmeat, any user of music who wishes to obtain alicense to perform the copyrighted musical compositions in the ASCAP.repertory may obtain a license simply by writing and requesting it.ASCAP then quotes a fee; if the user believes the fee quoted to be un-
reasonable, the user may petition the United States District Court for theSouthern District of New Yor'k for determination ofa reasonable licensefee." ASCAP must grant licenses to users, so that the Amended FinalJudgment in United States v. ASCAP is one kind of compulsorylicense." ASCAP itself involves a second hind of compulsory license: theASCAP licensee is free to perform any composition in ASCAP's reper-tory. As a consequence, simply by joining ASCAP, each member gives

up thought to refuse to permit users licensed by ASCAP to perform hisor her works. The element of compulsion is quite different, of course,
, because members join ASCAP voluntarily and own and control theSociety.

It appears that, in considering the mechanism for fixing and ad-
justing fees for the new compulsory licenses, Congress did not seriouslyconsider judicial rate-making. The more usual approach is to assign rate-
making functions to an admiaistrative agency and this had beenCongress'pproach through earlier revision efforts.

For example, in the years between the enactment of the'1909 Actand the Second World War there were many attempts at revision oramendment of the 1909 Act. Some of these proposals included ad-
ministrative rate-making in compulsory license areas, with existing ad-
ministrative agencies given the responsibiHty ofsetting reasonable license
fees for the use of copyrighted works in certain circumstances."

Perhaps the closest parallels to the form the Tribunal finally tookare found in two bills introduced by Congressman Bmanuel Celler" to
repeal the so-called jukebox exemption of the 1909 Acts'he first
proposal would have established an Office of Performing Rights
Trustees, comprised of three Trustees named by the Attorney General, to
fix, collect and distribute compulsory license fees for jukebox perfor-mances." The second would have granted a compulsory license for

21.'d., Section IX.
22. A user may nct dictate the form of license. U.S. v. ASCAP, Metromedia, Inc.,Petitioner, 341 F 2d 1003, appeal denied 382 U S. 28, cert denied 382 U S. 877(1965). Final orders In Section IX proceedings typically provide that users whchave nol complied with interim fee orders or with prior license agreements'ay be denied new licenses until their breach hae been cured.23. See, H.R. 1083S, 75th Cong., 2d Sess. (1938) and H.R. 624S, 76th Cong., 1stSess. (1939), giving the FCC rate-making authority In certain cases; and H.R.3456, 77th Cong., 1st Sess. (1941), granting the FTC limited rate-makingauthority.

24. H.R. 12450, 87th Cong., 2d Sess. (1962), H.R. 5174, 88th Cong., 1st Sess.(1963).
25. 1909 Acl. ()1 (e).
26. H.R. 12450, 87th Cong., 2d Sess. (1982).
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jukebox performances, at a statutorily set license fee, which would be

paid to the Copyright Office. Thereupon, an "administrator" in the

Copyright Office would make distributions of the royalties paid to the
various claimants among copyright owners, and also modify the fees in

the future when warranted.~ Neither proposal was enacted.
Foreign precedents also exist for the establishment of an ad-

ministrative tribunal to set compulsory license fees. England and Canada
have, for many years, had such tribunals, which have set license fees for

the performance of copyrighted musical compositions in certain cir-

cumstances."
When the need for rate-making machinery became apparent in the

revision effort which culminated in the 1976 Act, the least-used precedent
was tried first, the use of essentially private bodies given official sanction,
We turn now to the legislative history of the copyright revision effort and

the concept of the Copyright Royalty Tribunal.

Legislative History of the Copyright Royalty Tribunal

The effort to revise the copyright law which resulted in the 1976 Act

began in 1955, with a Congressional appropriation for a Copyright Of-

fice study which would lead to the drafting of a new copyright law." As

we have noted, the 1909 law had only one compulsory license—for mak-

ing mechanical recordings of copyrighted musical compositions." In the

Copyright Office study which examined that issue," the questions

whether a statutory compulsory license fee should be fixed by statute and

periodically revaluated were examined. The study said:

If the [mechanical] royalty is not fixed by statute,

some machinery, either administrative or judicial, would

have to be established (and supported) to fix the royalty
either by general regulations or individual action."

At the time, the only compulsory license envisioned was a continuation

of the "mechanical" compulsory license. Given this limited contemplated

27. H.R. 5174, 88th Cong., 1st Sess. (1963).
28. In England, a "performing Rights Tribunal" exists to determine license fees for

performance of copyrighted works which are licensed by a "licensing body." 4

and 5 Eliz. II, Ch. 77, Part IV (1956, as amended). In Canada, a similar agency,
the "Copyright Appeal Board," exists. Revised Statutes of Canada, 1952, c.55,
S49,50 (as amended).

29. See S. Rep. No. 94-473, 94th Cong., 1st Sess. (1975), 47; H.Rep. No. 94-1476,
94th Cong., 2d Sess. (1976), 47.

30. 1909 Act. )1 (e).
31. H. Henn, Copyright Office Study No. 4, The Compulsory License Provisions of

the U.S. Copyright Law (1S56), found in Copyright Law Revision Studies
prepared for the Senate Judiciary Comm., 86th Cong., 1st Sess. (1960).

32. Id., at 55-56.

The First Proceeding Before the Copyright Royalty Tribunal

use of compulsory licensing, the question of compulsory license regula-tion was not even recapitulated by the Copyright Office study as a "ma-
jor issue.""

. The first copyright revision proposals introduced in Congress in-
cluded only this one compulsory license." No mechanism for adjustingthe compulsory fee was provided. And, since that compulsory license
simply regulated the price to be paid by an individual buyer directly to an
individual seller, there was no need for any administrative mechanism for
distribution of royalty fees.

However, as revision efforts progressed, disputes arose over various
provisions of the revision bills and Congress compromised certain issues
through the mechanism of compulsory licenses. Thus, the questions of
royalties for cable television and for jukebox performances were solved
through 'compulsory licensing." Those compulsory licenses, it should be
noted, were qualitatively different from the mechanical compulsory
license. They called for one payment to be made by a user, not to the in-
dividual owners of the rights, but to the Copyright Office, The royalties
would then be distributed to various copyright claimants.

At the time of the jukebox and cable compromises, Congress was
also considering a new compulsory license for a new right—the perfor-
mance right in sound recordings, to be owned by the performers and
producers of sound recordings, This right, too, would be subject to a
compulsory license, with users paying one fee which would then be
divided among copyright claimants."

This proliferation of compulsory licensing led to consideration of a
way to distribute compulsory license fees, and periodically adjust them,
without involving Congress. In late 1969, the Senate Subcommittee on
Patents, Trademarks and Copyrights, chaired by Senator John L.
McClellan, redrafted the then-current copyright revision bill to include a
Copyright Royalty Tribunal. This body would adjust fees as conditions

. warranted, and determine the distribution of fees ifnecessary." The Sub-
committee's report succinctly stated the reasons for the rate-making
aspect of the Tribunal's function:

The bill establishes in the Library of Congress a
Copyright Royalty Tribunal to adjust royalty rates paid
to copyright owners by users of copyrighted works un-
der the various systems of compulsory licensing created

33. Id., at 57-58.
34. M.R. 11947, S.3008, 88th Cong., 2d Sess. (1964). The proposed compulsorylicense fee was three cents per record, or one cent per minute of playing time,whichever was greater Id ()11 (c) (2)35. The compromises were first proposed in the late 1S60s, and were embodied,In modified form, in 17 U.S.C. S111 and 116 (1976).36. See, e,g., S.543, 91st Cong., 1st Sess., $114 (c) (1969).37, S.543, 91st Cong., 1st Sess. (1969) (Committee Print), S801-807.
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under the measure. The subcommittee felt that it would

not be sound public policy to require that an Act of

Congress be enacted every time an adjustment of one of

these rates is desired."

The structure of the Copyright Royalty Tribunal as envisioned by

the Senate Subcommittee was unique. It responded to current attitudes

which mitigated against expansion of the federal bureaucracy and in

favor of Congressional oversight. Thus, the Copyright Royalty Tribunal

was not to be a continuing federal agency, Rather, it would be a series of

ad hoc panels created if the Register of Copyrights determined that a dis-

pute over rate-making or distribution needed resolution." In each such

case, the Register would request the convening 'of a three-member panel

of the American Arbitration Association. The Association would furnish

a list of three proposed members and, if the parties had no well-founded

objection to those named, their appointment would be certified by the

Register of Copyrights and they would function as a panel of the Copy-

right Royalty Tribunal in the specific matter being considered." Each

panel would be dissolved after rendering its decision. Either House of

Congress could veto any rate-making determination within ninety days."

The Tribunal concept was quickly accepted," but as copyright revi-

sion wended its way through the years, the performance right in sound

recordings was dropped, and with it went its attendant compulsory

license." A new compulsory license was added at the eleventh hour, for

performance or display of certain works by public broadcasting."

The version of the copyright revision bill ultimately passed by the

Senate on February 19, 1976," included the Copyright Royalty Tribunal

in essentially the same form as originally conceived." The Tribunal was a

three-member ad hoc panel of arbitrators, whose decisions were subject

to Congressional veto. In addition to adjusting and distributing statutory

compulsory license fees, the Tribunal was to make the initial determina-

tion of compulsory license fees for public broadcasting."

When the bill, after Senate passage, was sent to the House, the

The First Proceeding Before the'Copyright Royalty Tribunal

House Subcommittee on Courts, Civil Liberties and the Administratio
o Justice, chaired by Congressman Robert Kastenmeier, made major
c anges in the structure of the Tribunal." First, the Tribunal was
changed from a temporary, ad hoc series of arbitration panels to a per-
manent agency of the federal government it was also renam d th C
ri htRrig t oyalty Commission." The House Report did not comment on the
change from a series of ad hoc panels to a permanent body, but did note a
"constitutional concern" over the Senate concept that an employee of the
Legislative Branch, the Register of Copyrights, was to appoint the
Tribunal members." The House version called for Presidential appoint-
ment instead. The,body would still be made up of three members, but
they would be appointed by the President and would serve five-year
terms.4'urther,

the House broadened the scope of judicial review and
eliminated Congressional veto power over Tribunal decisions.",The
House Committee concluded that such determinations "were not ap-
propriate subjects for regular review by Congress.""

After passage by the House," the bill went to a Conference Com-
mittee to iron out the differences between the Senate and House versions.
Further changes in the structure of the Tribunal were made by the
Conference Committee." The Senate conferees accepted the House
structure of the Tribunal as a permanent agency within the Legislative
Branch." They also accepted Presidential appointment of Tribunal
members but raised a new constitutional concern: the need for Senate
confirmation of Presidential appointments. Thus, Tribunal members
were to be appointed by the President and confirmed by the Senate." In
addition, the'onferees decided that a permanent panel of five Com-
missioners was preferable to one of only three Commissioners because
the smaller Tribunal might be paralyzed if one or more Commissioners
were incapacitated, or if a vacancy occurred. Accordingly, Tribunal
membership was expanded to five and the terms of the Commissioners
were expanded to staggered seven-year terms rather than the five-year
terms of the House version." The Act signed by President Ford on Oc-
tober 19, 1976 included the Tribunal in this form.

38. S.Rep, No. 91-1219, 91st Cong., 2d Sess. (1970), 9-10.

39. S.543, supra n. 36, II802.

40. Id., $803.
41. Id., ('I807.

42. Billboard, April 4, 1970.
43. Congressional Record, September 9, 1974, S.16153.

44. 17 U.S.C. $118 (1976). Sse, generally, Korman, Performance Rights in Music

Under Sections 110 and 118 of the 1976 Copyright Act, 22 N.Y.L.S.L'. Rsv. 521

(1977).
45. S.22, 94th Cong., 1st Sess. (1976), Congressional Record, February 19, 1976,

3.2047.
46. Id., f801-809. Ses, generally, S.Rsp. No. 94-473, supra n. 28, at 155-158.

47. Id., I'I118 (c).
58. 17 U.S.C. (802 (a) (1976).

48 S 22 ln the House of Representatives 94th Cong 2d Sess (1976)
49. Id., ~801.
50. H.Rsp. 94-1476, supra, n. 28, at 174.
51 622 In the House supra n 47 $802
52. Id., $809.
53 HReP 941476 supra n 28 at 179
54, Congressional Record, September 22, 1976, H.10911.
55. H.Rep. No. 94-1733, 94th Cong., 2d Sess. (1976), 81-82.
56. The change was embodied In 17 U.S.C. rJ801 (a) (1976).
57. 17 U.S.C. $802 (a).
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ESTABLISHMENT AND IMPLEMENTATION OF THE
COPYRIGHT ROYALTY TRIBUNAL

The 1976 Copyright Act directed the President to appoint the five

members of the Copyright Royalty Tribunal no later than six months
following the date of enactment of the law." President Ford signed the
Act on October 19, 1976. The appointments, therefore, should have been
made no later than April 19, 1977.

This date was especially important because of the timetable for the
CRT's initial determination of reasonable compulsory license fees for

public broadcasting. That timetable required the CRT to publish a notice
of commencement of public broadcasting compulsory license proceed-

ings no later than thirty days after the Tribunal was constituted," and to

complete its deliberations within six months from the date of publication
of that notice." The law also provided that the CRT's decision would

take effect on the date it was published in the Federal Register." Until

then, the 1909 law, rather than the 1976 law, would apply to perfor-
mances by public broadcasting." Thus, if the President adhered to the

statutory timetable for appointment of Tribunal Commissioners, the
CRT's decision would take effect January 1, 1978, when virtually all of
the rest of the act took effect.~

However, April 19, 1977 came and went with no word from the

White House." The delay on the part of the President was serious enough
'o cause Senator McClellan and Congressman Kastenmeier to write

jointly to the White House, stressing the importance of the Tribunal to

copyright revision, and urging prompt appointment of the Com-

missioners.
However, it was not until September 26, 1977 that President Carter

named the Commissioners of the Copyright Royalty Tribunal." In order

of seniority as designated by the President they were: Thomas C. Bren-

nan, Douglas Coulter, Mary Lou Burg, Clarence L, James, Jr., and

Frances Garcia.

59. 17 U.S.C. )801 (c) (1976).
60. 17 U.S.C. $118 (b) (1976).
61. 17 U.S.C. $118 (b) (3) (1976).
62. 17 U.S.C, (118 (b) (1976).
63. 17 U.S.C. $118 (b) (4) (1976).
64. By ths terms of one of the 1976 Act's transitional and supplementary

provisions, )118 went into effect immediately upon enactment. Pub.L. No. 94-

553 (October 19, 1976), Transitional and Supplementary Provisions $102, 90

Stat. 2598-2599.
65. It was suggested that one reason for the delay was a Presidential desire to in-

clude the CRT in a program of reorganization of ths Federal Government.
Letter of Senator John. L. McClellan and Representative Robert W.

Kastsnmeisr to the President, May 16, 1977.
66. Id.
67. 42 FR 49435 (1977)

The First Proceeding Before the Copyright Royalty Tribunal

Thomas C. Brennan was no stranger to the world of copyright. Hehad served as a staff member of the Senate Committee on the Judiciarysince 1959, and had been Chief Counsel to the Subcommittee on Patents,Trademarks and Copyrights throughout the years of revision efforts.Indeed, he drafted much of the final language of the law and of theSenate Report. He was widely regarded—by copyright owners and usersalike—as an excellent choice.
The other four Commissioners were not known to the copyrightcommunity, Their backgrounds were in politics rather than in copyright,Douglas Coulter, a writer, holds an MBA from the Harvard BusinessSchool and has had experience in business management. He was aPresidential campaign organizer for Senator George McGovern in 1972,political field director for the Howell gubernatorial campaign in Virginiain 1973,~and political campaign director for the Carter campaign in In-diana in 1976.
Mary Lou Burg had worked, in various capacities, for commercialradio and television stations in Milwaukee, Wisconsin and, at the time ofher appointment, had been serving as Deputy Chairman of theDemocratic National Committee, a post she had held since 1972.
Clarence L. James, Jr., a lawyer, served from 1968 through 1971 asChief Counsel and later as Director of Law for the City of Cleveland. In

1976 he served as California State Deputy Coordinator for the Carter
campaign, When appointed, he was engaged in the private practice of
law.

Frances Garcia, a Certified Public Accountant with Arthur Ander-
sen & Co., one of the "Big Eight" accounting firms, had been active in
civic affairs in her home state of Texas.

Senate confirmation of the appointments, on October 27, 1977, was
without objection and the swearing-in of the Commissioners was held on
November 10, 1977. The Tribunal held its first organizational meeting
on December 1, 1977.

For the purpose of introducing the parties to the new Com-
missioners, the CRT held three days of orientation hearings on
December 6 through 8, 1977.~ Interested parties appeared and provided
overviews of their industries and operations to the CRT."

68. A three-volume transcript of the orientation hearings exists. Tribunaldocuments are not assigned a docket number or other Identification beyondthe caption of the proceedings, e.g. "Orientation Hearings;" "Public Broad-casting Rate Proceedings;" and so forth.
69. Those appearing, in order of appearance, were ASCAP; SESAC; the AmericanGuild of Authors and Composers; the National Music Publishers Association;the Recording Industry Association of America; National Cable TelevisionAssociation and others; sports organizations Including professional baseball,basketball and hockey; the Copyright Office; the FCC; the National Associationof Broadcasters; jukebox operators, represented by the AMOA, and Jukeboxmanufacturers; BMI; public broadcasting; and the Motion Picture Associationof America.

24 Winter 1979 Communications and the La)v 25



BERNARD KORMAN AND I. FRED KOENIGSBERG

Shortly thereafter, the Tribunal began its public broadcasting rate

proceedings.

A NARRATIVE CHRONOLOGY OF THE PUBLIC

BROAD CASTIN G RATE PROCEEDINGS

Pre-Hearing Proceedings

The 1976 Copyright Act directed copyright owners and public

broadcasting entities to negotiate in good faith and cooperate fully with

the Tribunal to reach reasonable and expeditious results, The Act en-

couraged voluntary negotiation of a license agreement which would

supercede any Tribunal determination." In fact, unsuccessfu

negotiations for a voluntary license agreement had occurred from time to

time over the decade prior to enactment of the new law."

In February 1977, soon after enactment of the new law, ASCAP

and public broadcasting agreed to try to reach a voluntary license 'agree-

ment which would make a Tribunal determination unnecessary."

series of meetings was held in March and April 1977. Little progress was

As the statutory deadline for the President's nomination of Tribuna

Commissioners—April 19, 1977—came and went, it became apparent

that the Tribunal proceedings would be delayed. At about that time, the

public broadcasters and ASCAP were able to reach written agreement

on certain matters. That agreement, however, was to become a matter o

dispute almost immediately."

70. 17 U.S.C. $ 118 (b) (1976). ies and the
71. Hearings on H.R. 2223 Before the Subcomm. on Courts, Civil Liberties an e

Administration of Justice of the House Comm. on the Judiciary, g.,

Sess. 927 ff. (1975); Korman, Performance Rights in Music Under Sections 110

d 18 i the 1976 Copyright Act, 22 N.Y.L.S.L. Rev. 521, 537-544 (1977).

72. Public broadcasting formed a "Public Broadcasting opyrg
ne otiate with copyright owners. Eugene Aleinikoff, an attorney who had

previously serve pu c roed bli b dcasting as counsel in negot~tlons with ASCAP,
oined b the

was iree or oD' f the Project and acted as principal. He was jo ne y

Associate General Counsel of PBS, Eric Smith, who servrved as counsel to the

Project, an o ers.d th . Public broadcasting also retained Alan Latman to serve as
b Its President,

counse n riI I Tribunal proceedings. ASCAP was represented y
ks and Chief Economist and

Stanley Adams, Managing Director, Paul Mar s,

Director of Special Projects, Dr. Paul Fagan, among others. The aut ors

served as counsel to ASCAP.
29 and Ma 27, 1977, public

73. Through an exchange of letters dated April 29, an ay

broadcasting an d ASCAP a reed that any license would commence on

January 1, 1978, whether reached by voluntary agreement or y
ag

determination. When ASCAP filed those letters in the Copyright Oftice as a

I t I'cense agreement" pursuant to 17 U.S.C. I)118 (b) (2) (1976) and 37

CFR I)201.9 (1977), public broadcasting objected, saying the p

did not constitute an agreement and that the statutory timetable would govern.

The dispute is as yet unresolved.

The First Proceeding Before the Copyright Royalty Trlbunsl

74. 17 U.S.C, ()118 (b) allows copyright owners or their representatives jointly to
negotiate and agree on voluntary license agreements, notwithstanding the
provisions of the antitrust laws.

75. U,S. v. ASCAP—Application of Berkshire Broadcasting Co. ~ Inc., (Civ. Action
No, 13-95, S.D.N.Y., March 14, 1950). The proceeding was started in March,
1977.

The negotiations continued through the summer and fall of 1977. At
one point, ASCAP and BMI were negotiating jointly with public broad-
casting." However, as the year ended, and the CRT was formed and
began operations, it became apparent that ASCAP and the.public broad-
casters were too far apart to reach agreement on rates and terms. Both
sides professed a desire to avoid a Tribunal proceeding. But the likeli-
hood of a Tribunal proceeding grew.

A Tribunal proceeding had advantages and disadvantages to both
sides. Public broadcasting is an industry whose expenditures are closely
examined by Congress, which makes appropriations for its operations,
by foundations and corporations which sponsor its programs, by state
governmental authorities such as school boards, which also support its
local programming, and even by members of the general public, many of
whom make individual contributions.

From public broadcasting's point of view, then, the amount of every
expenditure must be justified, even when that expenditure is clearly
necessary—as is the case with the payment for copyrighted music under
the new copyright law..An advantage of a Tribunal proceeding for public
broadcasting was that the fees it would pay to copyright owners would
have been determined as reasonable by a governmental body, an indepen-
dent third party. The expenditure would, therefore, be immune from at-
tack or criticism, unlike a voluntary agreement. On the other hand, the
danger for public broadcasting was that the CRT would grant copyright
owners an amount greater than public broadcasting could obtain in a
voluntary arrangement.

From ASCAP's point of view, there were similar advantages and
disadvantages to a Tribunal proceeding. ASCAP has always believed
that voluntary negotiation is the best way to arrive at a license agree-
ment. Of course, ASCAP agreements, since 1950, have been worked out
against the background of the rate-making machinery of the Amended
Final Judgment. However, the amounts paid by users have always been
determined by voluntary negotiations and never by the court. The
Society's members found unattractive the notion that a third party, the
CRT, would decide the value of their music to public broadcasting.

Further, ASCAP had to consider the effect a CRT decision might
have on pending judicial proceedings involving commercial broad-
casters." Negotiations were in progress with the commercial radio and
television broadcasting stations. Litigation was pending concerning net-
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work television." An unfavorable decision could have repercussions in

the commercial world. A'favorable Tribunal decision coul assist

ASCAP in dealing with other users and might even produce more money

than ASCAP would have accepted in a voluntary agreement.

ASCAP believed it had more to lose from an adverse Tribunal deci-

sion than did public broadcasting. For public broadcasting, all that was

CAP much larger
involved was a relatively small sum of money. For ASC

sums, and some vital principles, were at risk.

Following the statutory timetable, the Tribunal published notice of

initiation of the public broadcasting rate proceedings in the Federal

D b 8 1977." The notice scheduled hearings for

After the notice was published, an initial meeting to iscuss earing

proc ures wied 'th the parties was held at the Tribunal's office on

ecember 19, 1977. Public broadcasting's representatives sta e
Decem er, . u

n reached with the other two
voluntary agreements had very recently been reac

performing right organizations, BMI and SESSAC but were not yet in

final form. The law allows the CRT to consider "the rates for com-

parable circumstances under [negotiat ]ed] voluntary license agree-

ments.'"'he public broadcasters stated that the BMI and ESand SES

agreements, w en in in

ASCAP fees. Therefore, they suggested a postponemen o,
the BMI and SESAC agreements to be drafted and signed.

to enable t e an

ASCAP did not object and the Tribunal reluctantly agree p

ponement. The hearings were eventually scheduled for the first week in

arch "
The type of proceeding the Tribunal would connduct was discussed at

the December 19 meeting. Chairman Brenna, p
'

n s eakin onbehalfofthe

al thou ht the proceeding should be the type envisioned by the
Tribuna, t oug e

witnesses and cross-
Administrative Procedure Act, including wi

examination. He invited comments from both sides.

Th t'f "prehearing discovery" was also pi~cuss
roadcastin and

b itted a list describing data it sought from public broa c
'

o ere
' '

. A schedule for submission
offered to furnish data to public broadcasting. sc u e

of prehearing statements was set, in essence q
'

gre uirin each side to submit

its statement at eas a w1 t eek before the commencement of the

proceedings. P and ublic
Throu hout January and February, 1978, ASCAP an p

broadcasting engaged in limited discovery, gro
' ' " ' throu h an exchange of

76. CBS v. ASCAP, 400 F.Supp. 737 (S.D.N.Y. 1975), rev'd. 562 F.2d 130 (2d Cir.

1977), cert. granted U.S. ((October 3,. 1978).

77. 42 FR 62019 (1977).
78. 17 U.S.C. r1118 (b) (3) (1976).

79. 43 FR 1581 (1978).

.ne First Proceeding Before the Copyright Royalty Tribunal

documents. The "discovery" was not as thorough as the usual judicial
pre-trial discovery, due, at least in part, to the tight time schedule im-
posed upon the Tribunal by the statute.

On January 13, 1978, public broadcasting advised the Tribunal of its
views on hearing procedures. They differentiated between a "legislative"
or "rulemaking" hearing on the one hand and an "adversary" or "ad-
judicatory" hearing on the other. The former would consist of presenta-
tion of statements by each side and questioning only by Commissioners.
There would be no cross-examination or application of courtroom
procedures. The "adversary" type of hearing, on the other hand, would
proceed very much like a trial, allowing cross-examination. Public.
broadcasting favored the "rulemaking" type of proceeding, arguing that
an "adversary trial" might prejudice the rights of others."

ASCAf'eplied on February 6, 1978, favoring the "adversary"
proceeding at which full cross-examination of witnesses would be possi-
ble. ASCAP said such a hearing would not prejudice the rights of others
because its proposal of license rates and terms would be relevant only to
the ASCAP

repertory.s'ublic

broadcasting responded to ASCAP's views on February 10,
1978, and argued that a two-party adversary proceeding with ASCAP
followed by separate proceedings for all other aspects of the compulsory
license, would be "completely inconsistent with the guiding principles of
Section 118." They suggested a further conference with the Tribunals

Accordingly, on February 17, 1978, Chairman'Brennan met with .

counsel for ASCAP and public broadcasting and reported that the CRT
had come to a number ofconclusions about the proceedings: First, volun-
tary agreements which had been reached with other parties could be
presented to the Tribunal and explained by the parties who had reached
.the agreements. Second, the parties before the Tribunal for a determina-
tion of license fees would then present their cases, with the copyright
owners to go first, followed by public broadcasting. The CRT agreed
with ASCAP that individual presentations by each copyright owner
appearing should be made, (Public broadcasting strenuously objected to
this point.~) Third, the proceedings would be a hybrid between "ad-
judicatory" and "rulemaking" proceedings and witnesses could either
read statements or be examined by counsel, as each party preferred. In
either case, there would be full cross-examination by parties and Com-
missioners. Dates for submission of witness lists were discussed. Fourth,
the record would be kept open for further testimony and submission of
statements for a limited time after the conclusion of the hearings.

80. Letter of Alan Latman to CRT, January 13, 1978.
81. Letter of Bernard Korman to CRT, February 6, 1978.
82. Letter of Alan Latman to CRT, February 10, 1978.
83. Letter of Alan Latman to CAT, February 21, 1978.
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Although prehearing statements were not due until February 28,

1978, public broadcasting submitted its prehearing statement on

February 17, 1978"; ASCAP's was submitted on February 28, 1978."

The positions taken in the prehearing statements showed the parties

to be very far apart indeed. Public broadcasting urged that the volun-

tarily negotiated license agreements it had reached with others in the

music field be the model for the ASCAP license." Basically, those

agreements were as follows:
SESAC was to receive "a general license fee" of $50,000 per year

for both performing and recording rights. That amount was to be ad-

'usted based upon an increase or decrease in the number of public broad-

casting stations. The $50,000 payment was "a guaranteed amount"

against a schedule of "per composition" fees for certain types of uses of

each composition performed on national programs only. This schedule

was identical to the schedule proposed for ASCAP, which we describe

below"
BMI which, like ASCAP, licenses only performing rights, was to

receive an initial payment of $250,000 for 1978. Thereafter, BMI's

license fee was to be adjusted annually. BMI was to receive the same

roportion of public broadcasting's total payments for music as its share

of erformances on certain national programs." The adjustment com-

putation was to be based on a "per composition" schedule similar but not

identical to the one appended to the SESAC agreement and proposed or

ASCAP.
S nchronization rights and recording rights licensed through the

Harry Fox Agency were also to be paid on the basis of a "per com-

position" schedule of fees, but only for national programs."
The public broadcasting proposal for an ASCAP license fee was

unique: a form of license which came to be called the "per composition"

license.
feesPublic broadcasting proposed payment to ASCAP of specific ees

for specific types of performances—e.g., $ 100 for a "feature" perfor-

mance. However, most performances would not earttiany fee—rather,

payment was to be made only once for a given composition in a given

program. Payment was to be made for a compositon only when it was

first included in a national public broadcasting pro'gram—what the

84. Public Broadcasting Copyright Project, Statement of Position Before the

Copyright Royalty Tribunal, February 17. 1978.
85. Statement of the American Society of Composers, Authors and Publishers,

February 28, 1978.
u ra, n. 84, at 6. The

86. Public Broadcasting Copyright Project Statement, supra, n., a . e

agreements were for five-year terms beginning January 1, 1978.

87. Id.
88. Id., at 8.
89. Id„at 7.
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90. Id.,at34 912
91. Id., at 12.
92 ASCAP Statement supra n 85 at 5 1119
93. Id., at 5.
94. Id., at 34-51,

public broadcasters referred to later as "entry into the system." Thatpayment would authorize all subsequent performances of the music'alcomposition in that program, whether the program was broadcast as anational network program or merely as a local station program.Thus, payment was to be made only for a program carried on thenational PBS or NPR network. No payment was to be made for anyor any per-ormance in a local program broadcast by a local station, even thoughthe license would extend to and authorize all local performances."
Public broadcasting estimated the total payment for all music per-forming and recording rights under its proposal to be in the order of$750,000." Its estimated payment to ASCAP was about $400,000.ASCAP rejected public broadcasting's "per composition" approachas essentially unfair and in confiict with the mandate of the new copy-right law.'Further, ASCAP said, and contrary to public broadcasting'srepresentation, the SESAC and BMI agreements were not really license4l 11 icenseson a per composition 'asis at all: the SESAC "guarantee" was in facta fiat rate because public broadcasting's data showed that SESAC's per-formances on national programs would earn virtually nothing under theper composition, schedule. And the BMI annual "adjustment" meantthat the BMI agreement was really a one-year rather than a five-yearagreement. The BMI license was, said ASCAP, a way for BMI to avoidthe burden of a CRT hearing, and still reap benefits should ASCAP beawarded substantially greater fees than public broadcasting hadoffered."

ASCAP argued for a "blanket" license in two senses: first,"blanket" in the sense of giving'access to the entire ASCAP repertory;and second, "blanket" in the sense of a single reasonable fee to be deter-mined by the Tribunal." ASCAP noted that public and commercialbroadcasting were substantially similar for music licensing purposes, andsuggested that the approach used in commercial broadcasting be usedhere. That approach would be a license fee based on a percentage of thebroadcaster's revenue,"
ASCAP proposed that the fee be the same effective percentage asthe commercial broadcasters had agreed to. However, given the specialrole of public broadcasting in American society, ASCAP expressed its

willingness to offer a discount, at least for the initial license term. Theamount of that discount was not specified in the prehearing statement.ASCAP indicated the discount would be consistent with discounts theSociety understood were made by some other suppliers to public broad-
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casting. Application of the ASCAP revenue formula would have resulted

in an initial payment by public broadcasting of about $3,6 million for

1978, based on 1976 revenue data, less the unspecified discount."

The parties submitted witness lists to the Tribunal on March 1,

1978, completed an exchange of information thereafter, and on March 7,

1978, the Tribunal hearings began.

The Hearings

The Tribunal's hearings began on March 7, 1978 and ran for six full

days." As its first order of business, the Tribunal adopted "temporary"

rules for the conduct of the hearings. The rules detailed the "adversary"

type of hearings the Tribunal had previously decided it would conduct."

Under the rules, the Tribunal first afforded an opportunity to public

broadcasting and copyright owners to explain the provisions of their

voluntary agreements."
Almost immediately, sharply differing views between public broad-

casters and copyright owners emerged. Testifying first for the public

broadcasters, Eugene Aleinikoff stated that the SESAC agreement was

on the same "per composition" basis as public broadcasting's proposal

for ASCAP music, and that the "per composition" fees had been

"negotiated" with SESAC."
SESAC's Vice President and General Counsel, Albert F, Cian-

cimino, promptly asked to be heard. He stated th'at the SESAC agree-

ment did not include a "negotiated per composition" fee.'" Rather, he

said, SESAC had simply agreed to a $50,000 annual payment and the

"per composition" schedule had been made part of the agreement only

because the public broadcasters had wanted it. It was academic to

SESAC, which had arrived at the $50,000 fee by its own route: that was

95. Id., at 9-11.
96. Ths transcript of the hearings is embodied in six volumed', bne for each day of

hearings. They are captioned "Public Broadcasting Rate Proceedings," and

will be referred to hereinafter by volume and page number. Thus, "Tr. IV-2 "

refers to transcript'volume IV (the fourth day), page 22. Since ths transcript

was not printed, neither the parties nor the CRT corrected it for typographical

and other errors.
97. Tr. I-4-5.
98. Testimony, not relevant here, was also presented concerning the recording

and synchronization license between public broadcasting and the Harry Fox

Agency, Inc. It should be noted that public broadcasting claimed the Fox

I'nse was also relevant for determination of ASCAP fees, a point ASCAP

strongly contested, noting two different rights were involved..'The CRT u-I-
timately determined that ASCAP's view was correct.

99. Tr. 1-26-27.
100. Tr. I-53-54.

The First Proceeding Before the Copyright Royalty Tribunal

the amount public broadcasting would pay at SESAC's commercial
broadcasting license rates, less a 50% discount."'aving

heard descriptions of the voluntary agreements,'" and the
different meanings attached to the SESAC agreement, the CRT next
considered an appropriate license for performance of ASCAP music.

ASCAP's first witness was Bernard Korman, the Society's General
Counsel. Mr. Korman's testimony concerned the way musical perform-
ing rights were licensed throughout the world, the difficulties with the
public broadcasters'pproach, and the advantages of the blanket license
ASCAP proposed. He suggested the public broadcasters "per com-
position" approach had no precedent in music performing right licensing
and was unreasonable in its structure and in the total license fees it would
produce

"'he'second day of the hearings, March 8, 1978, included testimony
on behalf of ASCAP by Morton Gould and Joseph Raposo.

Mr. Gould, a member of the ASCAP Board of Directors and a
noted "serious music" composer arid conductor, explained to the
Tribunal what is entailed in composing music for televisionprograms."'r.

Raposo, the first musical director for "Sesame Street" and "The
Electric Company," explained the particular craft necessary for writing
music for the children's programs which, he stressed, were so important
to public

broadcasting."'estimony

on the third day of hearings, March 9, 1978, was
presented by four more ASCAP witnesses.

The first, Sam Pottle, was the current musical director for "Sesame
Street." Mr. Pottle explained the financial arrangements involved in
writing music for public broadcasting children's programs.'~

Next, Stuart Pope, a member of ASCAP's Board of Directors and
President and Managing Director of Boosey and Hawkes, Inc., a major
music publisher in the "serious music" field, gave the Tribunal some
facts about music publishing. He explained the problems inherent in try-
ing to value individual musical compositions.'~ Each of ASCAP's writer
and publisher witnesses was familiar with the public broadcasting
proposal and explained why he thought it unfair.

ASCAP next presented Dr. Paul Fagan, its Chief Economist and
Director of Special Projects. Dr. Fagan offered an economic analysis of

101. Tr. I-55.
102. No representative of BMI testified concerning the public broadcasting-BMI

agreement.
103. Tr. I-83-148,
104. Tr. II-33-73.
105. Tr. Il-73-121.
106. Tr. Ill-3-26.
107. Tt'. III-26-43.
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the public broadcasting industry and explained ASCAP's operations, in-
cluding both licensing and distribution of license fees to members. He
also analyzed the specifics of the public broadcasters'roposal and of
ASCAP's proposal.'"

Paul Marks, ASCAP's Managing Director, closed out the day'
testimony. Mr. Marks strongly attacked the public broadcasters'roposal,

calling it "offensive and demeaning"—"offensive" because it
misportrayed the nature of the BMI and SESAC agreements, and "de-
meaning" because the proposal bore little relation to.the value of music
to public broadcasting.'~

ASCAP's final witness testified on the fourth day of hearings,
March 13, 1978. He was Robert R. Nathan, President of Robert R.
Nathan Associates, Inc., consulting economists. Mr. Nathan offered a
further economic analysis of the public broadcasting industry and the
proposed licenses.'"

The hearings continued with the public broadcasting presentation.
To suit the convenience of their witnesses, the testimony of some public
broadcasting witnesses was interrupted to allow others to testify.

Public broadcasting's first witness was Eugene Aleinikoff, Director
of the Public Broadcasting Copyright Project. Mr. Aleinikoff's
testimony, which was interrupted several times, summarized the public
broadcasting proposal, and responded to some points made by ASCAP
witnesses '"

Public broadcasting also presented testimony by Betty Cope, Presi-
dent and General Manager of WVIZ-TV, the public television station in
Cleveland, Ohio. Ms. Cope explained the operations of an average public
broadcasting television station.'" She was followed by Kenneth Cox, a
member of the Board of Directors of NPR. Mr. Cox discussed the
operations and economic circumstances of public radio in the United
States '"

The fifth day of the Tribunal's proceedings, March 14, 1978, saw
further testimony from Mr. Aleinikoff.'" In addition, the public broad-
casters presented Dr. William Baumol, Professor qf, Economics at
Princeton University. Dr. Baumol offered an economic analysis of the
public broadcasters'roposal, and'rgued for the reasonableness of its
results. He said he was responsible for the "overall logic" of the
proposal. He was not prepared to discuss details."'I08.

Tr. Ill-46-131.
109. Tr. Ill-132-170.
110. Tr. IV-3-50.
111, Tr. IV-73-106, V-11-45, 102-124.
112. Tr. IV-111-132.
113. Tr. IV-132-162.
114, Tr. V-11-45, 102-124.
115. Tr. V-45-102,

Also testifymg was David Ives, President of the WGBH Educational
Foundation in Boston, which operates two public tele~ision stations andone public radio station, and Chairman of the Public Broadcasting Copy-right Project. Mr. Ives described the operations of a major public televi-
sion stauon.~

In the final day of the Tribunal's hearings, March 15, 1978, EricSmith, Associate General Counsel of the Public Broadcasting Serviceand Counsel for the Public Broadcasting Copyright Project, discussed-the public broadcasters'icense fee proposal in some detail. He also fur-
nished details Dr. Baumol had said he could not furnish.'" Thereafter, atthe request of members of the Tribunal, Mr. Korman was recalled and
additional questions put to him.'"

The presentation of the testimony of all witnesses generally followed
the same format. First, the witness would give direct testimony either
elicited by examination by counsel, in the case of the ASCAP witnesses,
or through the presentation of a prepared statement, in the case of most
public broadcasting witnesses. Members of the Tribunal would then ex-
amine the witnesses, followed by cross-examination by counsel for the
opposing party. Continued examination by Commissioners after cross-
examination was frequent, as was redirect examination.

During the hearings, the issues-for CRT resolution emerged and
were narrowed. They were:

1. The form of the license. ASCAP advocated a single blanket
license fee. Public broadcasting advocated its "per composition" license
fee: specific payments would be made only for first performances, and
only on national programs. This issue was tied to:

2. The scope of the license. ASCAP's proposal covered only music
in the ASCAP repertory. Public broadcasting's proposal was intended to
cover not just the ASCAP repertory, but also'any other copyrighted
music of copyright owners unaffiliated with any performing right licens-
ing organization. ASCAP elicited testimony that, with the exception of
one unaffiliated publisher which submitted a claim to the Tribunal byletter'" no unaffiliated owners were known.

3. The applicability of the voluntary license agreements. ASCAP
claimed that the BMI agreement was not helpful because it was only a
one year agreement on the fee. The fee for the next four years would turn
on the outcome of these proceedings. The SESAC agreement, ASCAP
116. Tr. V-125-195.
117. Tr. Vl-3-69, 94-141.
118. Tr. Vl-141-153. Representatives of the American Council on Education and theIntercollegiate Broadcasting System also testified on the sixth day of hearingsconcerning license rates and terms for non-NPR college radio stations. Tr. Vl-70-93. The CRT treated such stations on a different basis from NPR stations inits decision.
119. The Italian Book Corporation.
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contended, did not support the "per composition" approach; it did sup-

port the ASCAP concept of basing the fee on the commercial broad-

casters'ees and allowing a discount. The Fox license was simply irrele-

vant because it dealt with a very different right—the recording right.

Public broadcasting thought all three voluntary agreements were of great

value in determining rates and terms for ASCAP.
4. The licensing procedure. ASCAP asked that the license terms be

.expressly extended to, and license fees be separately paid by, each in-

dividual public broadcasting network or station. Public broadcasting

asked that one payment be made for all entities that are part of the PBS

and NPR systems.
5. The license rate formula. ASCAP believed a fce based on

revenues was appropriate, analogous to the license fce paid by commer-

cial broadcasters. The rate for the public broadcasting fee would be the

: same effective percentage of gross revenues as commercial broadcasters

paid, but with a discount for public broadcasting. Public broadcasting

stayed throughout the hearings with its "per composition" rate schedule.

6. The amount of license fees to be paid. ASCAP's formula would

result in a figure for 1978 of about $3.6 million (based on 1976 data, the

'latest then available)'which, when reduced by the discount of 50% which

had been suggested during the hearings, resulted in a fee of about $ 1.8

million. Public broadcasting sought payment to ASCAP limited to about

$400 thousand.

Post-Hearing Proceedings

After the conclusion of the hearings, ASCAP and the public broad-

casters met on March 29, 1978 in a final attempt to reach a voluntary

agreement, However, the parties were still too far apart, and it became

apparent that a Tribunal determination was inevitable.

Accordingly, the parties submitted post-hearing statements to the

Tribunal on April 10, 1978."'he public broadcasting statement made

no changes in the public broadcaster's proposal. ASCAP formally

modified its proposal by including a discount from the equivalent of its

',:::„::;;. commercial license rates which would be a 50% discount for 1978, The

.',,';,-'.:::...discount would be reduced each year, to 20% by the end of the license

.;" '" 'erm, 1982. The dollar figures, thus, remained the same—public broad-

casting would pay about $400,000 for 1978, while ASCAP proposed

:-'.:.': about $ 1.8 million for that year.
Under the rules of the proceeding, all evidentiary materials were to

120. Public Broadcasting Copyright Project Post-Hearing Statement on Music and

Supplementary Evidentiary Materials, April 10, 1978; Post-Hearing Statement

of the American Society of Composers, Authors and Publishers, April 10, 1978.

be submitted by April 10, 1978. Thereafter, the parties could submit
reply statements no later than April 14, 1978. These were not to include
any new evidentiary material. On April 14, 1978, the All-Industry Televi-
sion Station Music License Committee—the negotiating body for the
local (as distinguished from network) commercial television broadcast-
ing industry—submitted a statement to the CRT attacking ASCAP's
position and asserting that commercial broadcasters were not happy with
ASCAP's revenue-based licenses."'SCAP asked for permission to
reply to this statement,"'nd subsequently filed a reply which offered
proof that the commercial stations had been well satisfied with the
license when it was worked out in 1969 and again five years later when, in
1973, they chose not to exercise their right of termination; instead they
lct their agreements run for another four years, through 1977."'ost~hearingreply statements were submitted by both sides on April
14, 1978.'" Public broadcasting later objected to certain material in-
cluded in ASCAP's post-hearing reply statement as being new eviden-
tiary matter '"

On May 4, 1978, the Tribunal held a public hearing to discuss the
issues before it."'he Tribunal dealt with approximately 40 different
issues. which were raised during the course of the hearings and in the par-
ties* statements. The most significant conclusion reached was the rejec-
tion of the public broadcasters'roposal for fees based on "per com-
position" rates. The Commissioners agreed that a blanket license for the
ASCAP repertory, with a fee not related to actual performances, was the
better and proper approach.

The question of the formula to be adopted was unresolved. Com-
missioner Burg asked the parties for comments on a formula based on
market population. The parties filed comments on May 11, 1978."'SCAP

opposed that approach; public broadcasting thought it might be
"useful."

Commissioners Garcia and James had come out strongly at the
May 4th hearing for a revenue-based formula. One of public broadcast-
ing's objections to that approach was that a true, nonduplicated revenue
figure would be difficult to obtain. Commissioner Garcia, with ap-
propriate notice to all parties, met with representatives of public broad-

121. Letter of Leslie G. Arrles, Jr. to CRT, April 14, 1978.
'122. Letter of Bernard Korman to CRT, April 17, 1978.
123. Letter of Bernard Korman to CRT, April 25, 1978.
124. Pubgc Broadcasting Copyright Project, Supplementary Post-Hearing State-

rnent on Music, April 14, 1978; Post-Hearing Reply Statement of the American
Society of Composers, Authors and Publishers, April 14, 1978.

125. Letter of Alan Latman to CRT, April 20, 1978.
126. Transcript of Hearing, May 4, 1978.
127, Letter of Bernard Korman to CRT, May 11, 1S78; Letter of Eric Smith and

Ernest Sanchez to CRT, May 12, 1S78.
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casting to investigate public broadcasting's claim that there were signifi-

cant problems inherent in that approach.

The Tribunal held another hearing on May 31, 1978"'t which the

,Tribunal voted on whether to adopt a revenue-based approach. Three

Commissioners, Chairman Brennan, and Commissioners Garcia and

James, concluded that the revenue-based approach was appropriate;

Commissioners Burg and Coulter disagreed. Commissioner Garcia then

advanced a revenue-based approach that would have resulted in

a ments of approximately $ 1,380,000 for calendar year 1978. The par-
paymen s

ties were asked to comment on that approach and did so on June 2

1978."'n that same day, at the request of the Tribunal and on notice to

. public broadcasting, ASCAP representatives met with Commissioners

Garcia, Coulter and James to discuss technical aspects of a revenue-

"', based approach—e.g., how to exclude "duplicated revenues" in app ying

a percentage rate to the revenues of a station or networ .k.

The June 2 public broadcasting comments were a breakthrough: the

public broadcasters abandoned their "per composition" fee approach,

and instead suggested a flat blanket license fee of $750,000 per year.

The CRT discussion of issues at the May 4 and 31 hearings and the

parties'omments had, in the Commissioners'iew, settled most of the

m'ajor issues:
~ The fee would be one blanket fee, not the total of "per com-

position" fees;
~ The license for the ASCAP repertory would be separate from

any other;
~ The voluntary agreements with BMI and Fox were of no value

and the SESAC agreement of very limited value;

~ ASCAP had agreed to combined reporting and payment for all

PBS and NPR networks and stations.

What remained, then, were the issues of the license fee formula and

amount. as e. ASCAP asked for a revenue-based fee which would reflect both

growth and inflation, and result in payment of about $ 1.8 mi ion or

1978. Public broadcasting countered with a proposal of a'flat fee of

$750 000 that would not change over the five year license term to reflect

either growth or inflation. ."" The
On June 5, 1978 the Tribunal held its penultimate hearing."" T e

:-'„; 'earing included questioning of representatives of the parties concerning

the license fee question. Commissioner Garcia proposed a revenue-based

formula that would produce $ 1.283 million in calendar year 1978. Com-

128, Transcript of Hearing, y 2 1978 letter of BernardMa 31, 1978.

129. Letterof Eric Smith and ErnestSanchezto CRT, June,; e er

Korman to CRT, June 2, 1978.

130. Transcript of Hearing, June 5, 1978,

a First Proceeding Before the Copyright Royalty Tribunal

missioner Burg proposed a flat fee of $ 1.224 million annually for the five
years through 1982. Neither proposal commanded a majority of the
members of the Tribunal. Commissioner Coulter then proposed a flat an-
nual license fee, expressly derived from Commissioner Garcia's reveriue
formula, using the latest available figures (for fiscal year 1976), and sub-
ject to adjustment for inflation. That fee would have been the $ 1.283
million figure. This proposal carried the Tribunal, by a vote of three to
two, supported by the Chairman and Commissioners Coulter and Burg,
and opposed by Commissioners James and Garcia.

The Tribunal held its final hearing on June 6, 1978."'hairman
Brennan moved that Commissioner Coulter's proposal, adopted only the
day before, be reconsidered and amended. In place of the figure to be
determined by a revenue formula, the proposal inserted a flat fee of $ 1.25

million for"1978, with annual adjustments for inflation. This proposal
was adopted by a three to two vote, Chairman Brennan and Com-
missioner Coulter',and Burg in the majority, and Commissioners Garcia
and James dissenting in favor of an explicit revenue basis. The Tribunal
adopted the schedule of rates and terms which was then published in the
Federal Register on June 8, 1978,"'he statutory deadline for Tribunal
determination.

THE TRIBUNAL7S DECISION

A Summary:,of the Decision

The Tribunal's 'decision contains both the regulations embodying
the schedule of rates and terms for the use of ASCAP music by public
broadcasting entities and, in accordance with the mandate of the 1976

Copyright Act," an opinion expressing the reasons for the Tribunal's
determination."'ommissioners Garcia and James filed a minority

opinion."'he
CRT decision first noted that it found congressional committee

reports to be particularly helpful in making its determination."'t
quoted with approval the Senate Report which states that Section 118

"requires the payment of copyright royalties reflecting the fair value of
the materials used,""'nd the House Report language that Congress did

131. Transcript of Hearing, June 6, 1978.
132. 43. FR 25068 (1978).
133. 17 U.S.C. rf803 (b) (1976).
134. Supra, n. 132, at 25068-25070.
135. Id., at 25070.
136. 43 FR 25068 (1978).
137. S.Rep. No. 94-473, 94th Cong., 1st Sess. 101 (1975).
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"not intend that owners of copyrighted material be required to subsidize

public broadcasting.""'oting the requirement in the legislative history

that the Tribunal consider the "general public interest in encouraging the

growth and development of public broadcasting," the Tribunal con-

cluded that "the royalty payments required by the schedule will not have

any significant impact upon the ability of noncommercial broadcasting

to perform its function."'" In sum, the CRT was "impressed" by the

special contributions to American life by public broadcasting, but con-

cluded that both the Copyright Act and equity require that copyright

owners receive reasonable compensation for the use of their works by

public broadcasting."'urning

to the voluntary agreements, the CRT decided they were of

"limited guidance in the disposition of the more important issues

presented in [the public broadcasting] proceeding.""'he Tribunal

found the BMI agreement to be of no assistance in establishing a royalty

schedule for ASCAP, for the reasons advanced by ASCAP."'he

SESAC agreement was of assistance only "as a guide to the reasonable-

ness of the payment to be made to ASCAP under the CRT schedule.""'he

CRT decision next considered the question of an appropriate

royalty payment, and reviewed the various formulas considered during

the course of the hearings, including an annual flat payment, a fee based

on market population or size of audience, formulas related to use of

music, and formulas related to payments made by commercial broad-

casters. The Tribunal also considered the licensing of commercial broad-

casting in the United States and the licensing of foreign public broad-

casting systems, It concluded "there is no one formula that provides the

ideal solution, especially when the determination must be made within
&&144

the framework of a statutory compulsory license.

The CRT expressly rejected public broadcasting's "per com-

position" approach, even though it had been withdrawn. It held the

blanket license concept to be "the most suitable method for licensing

public broadcasting.""'he

Tribunal determined $ 1,250,000 to be a reasonable annual

license fee for the right to perform music in the ASCAP repertory. That

amount, the decision said, was not determined by the application of a

particular formula. Rather, "the amount of the payment is approxi-

138. H.Rep. No. 94-1476, 94th Cong., 1st Sess. 118 (1976).

139. Supra, n. 136.
140. Id.
141. Id.
142. Id., at 25068-25069.
143. Id., at 25069.
144. Id.
145. Id.

.ue First Proceeding Before the Copyright Royalty Tribunal

mately what would have been produced by the application of several for-
mulas explored by [the CRT] during its deliberations."'"

ASCAP had asked that the fee set by the CRT. be explicitly con-
sidered as nonprejudicial to future proceedings, given the total lack of ex-
perience in licensing public broadcasting through the compulsory license
or otherwise, and the, fact that this was the first experience for both the
parties and the CRT in this type of rate-making. The Tribunal agreed,
saying it "does not intend that the adoption of this schedule should
preclude active consideration of alternative approaches in a future
proceeding ""'he

decision then dealt with other matters, including license fees for
recording rights in music and for display rights in visual works."'t also
summarized the regulations to insure that public broadcasting would give
proper notice to copyright owners or their representatives of perfor-
mances."'SCAP and public broadcasting had no serious dispute over
this aspect of the decision.

The Tribunal then stated its belief "that it would be unfair to copy-
right owners if the schedule did not make some provision for.changes in
the cost of living." It concluded that annual cost of living adjustments,
based on the Consumer Price Index, were warranted."'inally,

the Tribunal noted that it would be appropriate, and
perhaps useful to Congress, if it presented to Congress on January 3,
1980"' report of its experience with the operation of Section 118."'s
the Chairman had observed during the hearings, such a report would ex-
amine the question whether any compulsory license was necessary for
public

broadcasting."'ommissioners

James and Garcia filed a brief, one-paragraph dis-
sent.'" They disagreed only with the basis for determining the license fee,
stating their view that a revenue method, not a flat rate, should be used.
"The most logical bench mark" for a public broadcasting fee, they wrote,
"was to compare it to the established industry practice of commercial
broadcasting." They then concluded that "[t]he arguments that the
revenue proposal would generate too much money for ASCAP is without
merit in face of the legislative history.""'ince the majority decision did
146. Id.
147. Id.
148. Id., at 25069-25070.
149. Id., at 25070.
150. Id.
151. The date on which the, Register of Copyrights is to report to Congress on the

volu'ntary licensing of nondramatic literary works to public broadcasting
stations. 17 U.S.C. )118 (e) (2) (1978).

152. Supra, n. 150.
153. Transcript of Hearing, May 4, 1978, 97-99.
154. Supra, n. 150.
155. Id.
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not mention this argument, the minority was either responding to points

made by public broadcasting or to issues raised in the CRT's

deliberations.
The schedule of rates and terms was embodied in a series of

'egulations"'ppended to the decision."'he

Impact of the Decision on the Parties

It seems safe to say that neither ASCAP nor the public broad-

casting industry was entirely happy with the CRT's decision.

From the public broadcasters'oint of view, the major point they

.. - won was the Tribunal's refusal to use a revenue-based formula as the sole

determinant of public broadcasting license fees. In all other significant

aspects, the public broadcasters'rguments failed:

~ The Tribunal rejected their "per composition" fee approach and

accepted ASCAP's arguments for the traditional blanket license ap-

proach.
~ The Tribunal also accepted ASCAP's proposal that a deter-

mination for the ASCAP repertory be made separate and apart from any

other repertory.
~ The Tribunal rejected an unchanging flat fee. While the Tribunal

did not agree with ASCAP that license fees should be tied to the public

broadcasting industry's growth as measured by its revenues, it did accept

ASCAP's argument that, at the very least; an inflation adjustment

should be made annually.
~ Perhaps most significant from public broadcasting's point of

I)

view, and in terms of long-term economic impact, was the Tribunal s re-

jection of the low range of license fees the public broadcasters sought.

They had repeatedly stressed to the Tribunal the importance they put on

the final dollar figure. At the outset of the proceedings, the public broad-

casters had offered ASCAP a "per composition" license proposal which

would have resulted, they said, in license fees of about $400,000 a year,

the same amount offered as a blanket fee in voluntary negotiations.

By the end of the proceedings, they had come up to a blanket fee of

$750,000. ASCAP had sought a figure of about $ 1.8 million and had

offered in voluntary negotiations to accept only $ 1 million for the first

year, as part of an experimental agreement to be made on a without-

156. 37 CFR g304.1-304.14 (1978). The sections of relevance to the ASCAP

schedule were i)304.3, dealing with performance of ASCAP works by PBS,

NPR and their stations, $304.10, dealing with the cost of living adjustment, and

)304.14, dealing with the report lo Congress.

157. 43 FR 25070-25073 (1978).

g i canes of the Decision for Future Proceedi

the
Procedurally, the public broadcasting proceedings may prove t bo e

e model for future proceedings to modify compulsory licensefees."'he

adversary type of hearing, allowing for cross-examination by the
parties and questioning by Commissioners, seems to have been a success
from the Tribunal's point of view, The CRT found it the best way of
eliciting the facts necessary to render a decision. Indeed, the Tribunal
use the same procedure in a subsequent proceeding dealing with the
jukebox compulsory license."'58.

CBS v. ASCAP, 400 F.Supp. 737 (S.D.N.Y. 1975), rev'd 562 F.2d 130 (2d Cir.
1977), cert. granted U.S. (October 3, 1978).

159. The CRT will modify the mechanlcai, cable, jukebox and public broadcasting

160. In the
compulsory license fees ai various intervals. 17 U.S.C. g118 ( ) 804 (1976).o,

(1978).
. In the matter of Access to Phonorecord Players (1978). See 43 FR 20513

p j ice asis The Tribunal s decision thus came much clos tc c oser o
CAP s valuation of its repertory than to the public broadcasters'.

From ASCAP's point of view, certain principles embodied in the
decision are important:

The CRT was unimpressed with public broadcasting's attempt to
use the $250,000 fee voluntarily negotiated by BMI as a bench mark for
determining a reasonable fee for ASCAP.

The Tribunal's rejection of. the public broadcasters'per com-
position" approach, and statement "that a blanket license is the most
suitable method for licensing public broadcasting to perform musical
works," is important to ASCAP (and BMI) in connection with a major
antitrust action pending in the Supreme Court.'" In that case the CBS
television network is seeking a so-called "per use" form of license from
ASCAP, similar to the "per composition" form of license proposed by

that A
the public broadcasters. CBS argued successfully. in the Second Ci 't

a SCAP s blanket licensing of its television network is price-fixing, a
per se violation of the antitrust laws. The CRT's determination that
b anket licensing is the best method for licensing public broadcasting,
an its rejection of the "per composition" approach, supports ASCAP's
(and BMI's) position in the Supreme Court. A contrary CRT decision
might have undermined to some extent ASCAP's position in the
Supreme Court.

Similarly, ASCAP has long maintained that license fees should
fairly reflect economic circumstances as they change. In most cases
license fees have reflected the user's growth. To some degree, the CRT
decision takes account of changing conditions by its CPI adjustment.

lib TJ/rwtnr 1070 Communications and the Laiv 43
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In addition, the Tribunal's procedural model may be used elsewhere

in the copyright world. The Copyright Office held a hearing on the com-

'l.'„pulsory license for mechanical reproductions of sound recordings, and

;." ':-..the rocedures for that hearing were very similar to the Tribunal's

&& .-"j:procedures during the public broadcasting proceedings. opyrig
'',," '.„=':;'fice hearings held prior to the Tribunal's public broadcasting proceed-

gs had been of the -legislative- type, with no cross-examination of

Substantively, the CRT's public broadcasting decision may have in-

"-'$: ", teresting implications for future Tribunal proceedings both in the public

'':.....: broadcasting area and in other areas.
In comments made two months after the conclusion of the

proceedings, Chairman Brennan revealed some of his thoughts on the

matter, as well as those of his colleagues.'~
The Chairman noted that the public broadcasting proceeding "was

dominated by the contest between PBS and ASCA'P," and "assumed

reater significance because issues were presented which were highly rele-
grea e
vant to current negotiations between commercia! b

'' broadcastin and the

performing right societies."'~
In the procedural area, the Chairman indicated the public broad-

casting proceeding "established a number of procedural precedents.""'he
Chairman continued that all Commissioners found the "adversary"

type of proceeding helpful:

Although it was d'escribed as rulemaking, the par-

ticipants were accorded the rights that they would have

enjoyed in an adjudication proceeding. The parties were

not only allowed to call witnesses, but were permitted to

cross-examine witnesses. All the Commissioners foun

this procedure to be helpful and informative, and it is

already apparent that the same format will be followed

in future proceedings.'"

Th Ch 'n restated the CRT's view that royalty determinations
e airm

should be made only on the basis of the record, and that neither e

m ulso License for Making and Distributing Phonorecords (Copyright Of-

3 FR 44511 (1978), Hearings of November 28-29, 1978,
fice Docket RM 77-3), 43

o ri ht Office Docket RM 77-... Com ulsory License for Cable Systems (Copyrig
and 13 1977; Recordation and Certification of Coin-

2), Hearings of April 12 an
Operated Phonorecord Players (Copyright Office Docket R - ),M 77-4) Hearing of

actin of the Section on Pat-
163. Remarks of Thomas C. Brennan to the Annual Mee ng o

ent, Trademar an opy
'

d C right Law of the American Bar Association, August

1978.
164. Id., at 4.
165. Id.
166. Id., at 4-5.
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nor the copyright system should subsidize the users of copyrightedmaterials for any "public interest" reasons.'"
Chairman Brennan then offered his personal view of the proceeding.He found as its main deficiency "the failure of the parties to develop agood record on the central issues," and blamed this in part on the CRT's

lack of subpoena power.'" How the parties could have improved therecord is not at all clear, given the limitations of time, the lack of formalpre-trial discovery and the absence of subpoena power. Certainly, bothsides made strenuous efforts to present a full record.
The Chairman thought the most difficult single issue was the ques-tion of a revenue-based formula for license fees."'e said he was "sym-pathetic" to the revenue approach, "in part because of its use inAmerican coqqnercial broadcasting and by foreign public broadcast-ing," but concluded its use was not "feasible.""'is reasons againseemed to go to the record:

In my view, the proponents of the revenue ap-
proach failed in the testimony to adequately provide the
necessary linkage between an increase in revenue and
the value to PBS of the ASCAP catalog. Furthermore,
no workable revenue formula was proposed."'gain,

it is not clear what more could have been done. The record
was replete with explanations of the revenue basis for license fees. As
Commissioners James and Garcia said iri their dissent—and as Chair-
man Brennan noted—the revenue approach was the licensing standard in
the marketplace. Although the CRT decision included an express dis-
claimer that any one formula was used, it is clear that the fee arrived at
by the CRT for 1978 was initially proposed on the.,basis of a revenue ap-
proach—it was the amount suggested for 1978 by Commissioner Gar-cia's revenue formula and the same amount suggested by Commissioner
Coulter's revenue formula.

In the long run the most significant result of this proceeding maywell be the evidence that the.Tribunal sees its mandate from Congress interms of the constitutional purpose behind copyright: the promotion ofthe arts. The Tribunal considered its mandate to stem from the language
in the legislative history which calls for "fair value" for the use of copy-righted works, without "subsidization" of the user of copyrightedmaterials. This attitude reflects the congressional intent in establishingthe Tribunal which, as the CRT noted in its decision, is reflected in the
167. Id., at 5.
168. Id.
169. Id.
170. Id„at 6.
171, Id.
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.::','»:;:.,legislative history. It also quiets some fears that copyright community

h h d concerning the posture the CRT would take: there is no

"I":,,doubt that it recognizes the importance of supporting creators y g

th ost important kind of encouragement, economic reward.

There is confusion in many minds about the underlying p p'n ur ose of-

i 'ht law. One finds users prone to quote from antitrust

'decisions of the Supreme Court adverse to corporate copy 'gri ht owners,

"-.':;":,t the effect that "The copyright law, like the patent statutes, makes

P~»-'. reward to the owner a secondary consideration. i gg'.""'his su ests that the

'd t' is the public's right of access to copyrighted material,

5:; i~;-::,which is often the result of a user's exploitation o copyrig e w

.,'!'-„'";:,th 'conomic benefit, and to the creator's detriment.

Anot er, an weAnother, and we submit, better statement of the purp
e users ec

ose of the

copyright law is found in cases in which copyright owners prevail. This

the effect that the public benefit is secured when the

creator s economic
~

t 'onomic interest is secured. Mr. Justice ee pu e i

cinctly:

The economic philosophy behind the clause em-

powering Congress to grant patents and copyrights is

the conviction that encouragement of individual effort

by personal gain is the best way to advance pub ic

we are t rouglf h h the talents of authors and inventors in

",Science and useful Arts," Sacrificial days evote o

such creative activities deserve rewards commensurate

with the services rendered."'ased

on the general approach taken by the CRT, that body seems

to share the view of Mr. Justice Reed.

CONCLUSION

The public broadcasting proceeding raises sharp y q1 the uestion of

the value of compulsory licensing generally.
adcastin

cted the compulsory license for public broa casting
Congress enacte e c

s ecial treat-
because t e na ure o" h t f public broadcasting does warrant sp

in the
ment in certain areas —suc ah as "the special nature of programming,

»17»
d of course limited financial resources.

re eated use of programs, an, o »

ht
Public broadcasting wan e

P
t d the compulsory license—the copyrig

e a arent
owners did not. During the course of the proceedings, it became apparen

that, from public broadcasting's point of view, one issue had overriding .importance: the amount of money to be paid in license fees. This, of
course, is what the copyright owners had argued before Congress in op-
posing the compulsory license—that the compulsory license was merelyan attempt to get a cheap license.

It is ironic that, at least for the first license term, the compulsory
license had the opposite result. The Tribunal's decision is less favorable
to public broadcasting than a voluntary license agreement would have
been. The initial fees are 25% higher than the fees ASCAP offered to the
public broadcasters under a voluntary arrangement.

Further, one of the reasons public broadcasting repeatedly cited to
Congress for a compulsory license was ease of recordkeeping. Yet the
reporting requirements'" of the CRT decision are more burdensome for
public broadcasting than voluntary licensing would have entailed,

Thus, there is a serious question as to the value and effectiveness to
public broadcasting of the compulsory license it fought so hard to get.The Tribunal has recognized that question and stated its intention to ex-
amine it and make recommendations to Congress, perhaps for the
elimination of the public broadcasting compulsory license.

Similar problems may be seen in the other compulsory licenses
enacted by the new law—the jukebox compulsory license and the cable
television compulsory license. In those areas, procedural problems have
arisen—the compulsory licenses which were thought to make acquisition
of necessary rights simple for users of copyrighted works have had ex-; actly the opposite effect. The recordkeeping, registration and filing re-
quirements under the compulsory licenses are far greater than would
have be'en required under voluntary license agreements..

In our society, the seizure of property without permission of the
owner is repugnant—even more so when, as in the case of compulsory
licensing, that seizure does not accomplish the end intended. The com-
pulsory rate-making procedures under the first copyright statute, the
Statute of Anne, were repealed twenty-nine years after enactment, for
they had not been effective.,'" It is not too late to learn from his-
tory—and there is no need to wait twenty-nine years to do so.

172. United States v. Paramount Pictures, 334 U.S. 131, 158 (1948).

173, Mazer v. Stein, 347 U.S. 201, 219 (1954).

174. H.Rep. No. 94-1476, 94th Cong., 2d Sess., 117 (1978).

4 7 (e)s 304.8 (d) and (e) (1978)
Rane

1O7, n. 13 (1g58)
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223. PERFORMING RIGHTS IN MUSIC AND PERFORMING
RIGHTS SOCIETIES

By BERNARD KQRMAN+ and I. FRED KoENIGsBER(i**

In 1952, ASCAP's Counsel, Herman Finkelstein, wrote an article
entitled "Public Performance Rights in Music and Performance Right
Societies" which, together with his revisions of 1956 and 1961, intro-
duced literally thousands of American lawyers and law students to this
area of the copyright law.'he purpose of this article is to bring Mr.
Finkelstein's earlier work up to date.

The widespread use of radio, television, and record and tape players
in the!atter half of this century has made music ubiquitous. One result
has been that the right of public performance has become the most
important legal right, providing the largest single source of income, for
most composers, lyricists and music publishers.'his income is derived,
in large part, from collective licensing by organizations termed "per-
forming rights societies." This article reviews the development of the
performing right in music and the operation of ASCAP, the oldest and
largest performing rights society in the United States,

I. INTRODUCTION

Copyright is a property right, protecting authors'reative efforts.'ecause

of the unique nature of the property involved—the author'
original, intangible expression of ideas—copyright law differs in some
ways from laws governing other types of property.

 1986 Bernard Korman and I. Fred Koenigsberg.
*Mr. Korman is the General Counsel, American Society of Composers, Authors
and Publishers.
**Mr. Koenigsberg is the Assistant General Counsel, American Society of Com-
posers, Authors and Publishers.

'inkelstein, Public Performance Rights in Music and Performance Right Societies,
7 COPYRIGHT PROBLEMS ANALYZED (1952).

'estimony of Stuart Pope before the Copyright Royalty Tribunal, 1978 Public
Broadcasting Rate Proceedings, Tr. III-28-29 (March 9, 1978).

'Author" is used here as synonymous with "creator". Professor John M. Ker-
nochan has suggested that the term "copyright" is outmoded because of its
reference to printed copies. He suggests the use of the continental European
term, "author's rights," as more apt. Kernochan, Music Performing Rights Or-
ganizationsin the United States of America: Special Characteristics; Restraints; and
Public Attitudes, CoPYRIGHT, 389 (Nov. 1985).
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Copyright laws are enacted by Congress pursuant to a specific Con-

stitutional authorization and for a stated Constitutional purpose, "to

promote the Progress of Science and useful Arts." This purpose is

realized by granting exclusive rights to authors, so they can earn money

for their creative efforts:

"The economic philosophy behind the clause empowering

Congress to grant patents and copyrights is the conviction that

encouragement of individual effort by personal gain is the best

way to advance public welfare through the talents of authors and

inventors in 'Science and useful

Arts'.'opyright

extends to all kinds of literary and artistic creations, in-

cluding music, novels, poems, dramas, '"audio-visual" works and graphic

arts, in a virtually endless list,'ach different type of work may be used

in many different ways, For example, a drama may be duplicated

(printed copies run off), performed (on the stage), or recorded (on film

or videotape).

Therefore, it is frequently said that copyright is a "bundle of rights,"

protecting these many different types of uses, singly or in combination,

That bundle is infinitely divisible: each right may be divided and sub-

divided, to allow for the appropriate economic gain from each different

type of use of the property.'ut another way, copyright enables the

author to control and be compensated for each protected use of his

property through appropriate licensing arrangements.

Copyright, of course, protects musical works." Certain uses of music

are more important commercially than others. Among the more signif-

icant rights in music are the rights to print sheet music, to make phon-

ograph records and audio tapes, to "synchronize" or record the music

'.S. CoNsT. Art. I, Sec. 1, cl. 8:
"Congress shall have the power... To promote the Progress of Science

and useful Arts, by securing for limited Times to Authors and Inventors
the exclusive Right to their respective Writings and Discoveries."

'azer v. Stein, 347 U.S. 201, 219 (1954).
" 17 U.S.C. $ 102(a).'7 U.S.C.' 201(cl).
" 17 U.S.C. $ 102(a)(2).
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in timed relation with visual images on a soundtrack of a film or video-
tape and, most importantly, the right to perform the musicpublicly.'I.

PERFORMING RIGHTS IN MUSIC
A. Nondramatic and dramatic performing rights.

The law and the licensing practices of the music industry distinguish
between nondramatic and dramatic performances." In some instances,
the musical ioorh itself may be categorized as "dramatic."" But excerpts
of those dramatic works may be performed nondramatically." Most pop-
ular songs are written as nondramatic works, but virtually any might be
performed in a dramatic fashion." In the music industry, therefore, the
categorization as dramatic or nondramatic is significant when applied
to the performance of the music, rather than to the musical work itself.

The extremes of dramatic and nondramatic performance are easy
to illustrate. The performance of a musical comedy, with scenery and
costumes, in a theater, is dramatic. Or, the performance of an opera or
an oratorio which tells its story solely through the music is dramatic,
even if no scenery or costumes are used."

'ee 17 V.S.C. $ 106. Each specific right derives from the five general rights
enumerated in that section:

"Subject to sections 107 through 118, the owner of copyright under this
title has the exclusive rights to do and to authorize any of the following:
(I) to reproduce the copyrighted work in copies or phonorecords;
(2) to prepare derivative works based upon the copyrighted work;
(3) to distribute copies or phonorecords of the copyrighted work to the

public by sale or other transfer ofownership, or by rental, lease, or lending;
(4) in the case of literary, musical, dramatic, and choreographic works,

pantomimes, and motion pictures and other audiovisual works, to perform
the copyrighted work publicly; and

(5) in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and pictorial, graphic, or sculptural works, including the
individual images of a motion picture or other audiovisual work, to display
the copyrighted work publicly."

" In Europe, and sometimes in the United States, the terms used are "small"
and "grand" rather than "nondramatic" and "dramatic."

" Examples of dramatic musical works would be entire operas or oratorios in
either their classical or modern form (such as "Aida" or "Jesus Christ Su-
perstar"), ballets or entire musical comedies.

" For example, a single song from a musical comedy sung in a nightclub.
" For example, including a previously written nondramatic song as part of the

score of a musical comedy.
" Robert Stigwood Group, Ltd. v. Sperber, 457 F.2d 50 (2d Cir. 1972); Rice v.

American Program Bur., 446 F.2d 685 (2d Cir. 1971); Robert Stigwood
Group, Ltd. v. O'Reilly, 346 F. Supp. 376 (D. Conn. 1972), rev'd on the issue
of damages, 530 F.2d 1096 (2d Cir.), cert. denied, 429 U.S. 848 (1976); Leeds
Music Ltd. v. Robin, 358 F. Supp. 650 (S.D. Ohio 1973).
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On the other hand, when a singer in a nightclub sings a song outside
of any dramatic context, the performance is nondramatic. This is true
even if the song is part of a larger dramatic work, such as a musical
comedy, for its performance in these circumstances is nondramatic.

The distinction is important. The law and music industry licensing
practices treat dramatic and nondramatic performances differently."
The number of dramatic performances of musical works—even the most
popular musical comedies—is much smaller, and the value of each is

generally much greater, than nondramatic performances. Licensing dra-
matic performances usually involves not only issues of money (how much
the producer will pay) but also of artistic control (the producer must not
put on a shoddy production which will degrade the work).

Dramatic performances are generally produced in theaters before
paying audiences. They are licensed by producers in individual trans-
actions with authors or their representatives. Their relative rarity makes
direct negotiation between author and producer practical. Policing un-
authorized performances is also much easier because dramatic perform-
ances are usually advertised and repeated.

However, nondramatic performances are quite another matter and,
therefore, business practices have developed quite differently. Nondra-
matic performances occur everywhere. Hundreds of thousands of com-
mercial users daily perform music nondramatically. They include owners
of bars, restaurants or nightclubs, radio and television broadcasters, ho-
tels, retail establishments, background music services and their subscri-
bers, colleges and universities—the list is virtually endless. Millions of
nondramatic performances of copyrighted music occur every day. It is

reasonable to estimate that radio stations alone broadcast over six
hundred million feature performances of music annually.

This massive use of'usic has created both a need and a demand
for a cheap method of licensing music in bulk, the "blanket" license. The
blanket license allows a music user to choose and perform copyrighted
music without the costly burden of obtaining licenses from each copy-
right owner, or keeping records of and accounting for each perform-
ance.

Before discussing the blanket license further, we turn to review the
development of the copyright law as it applies to nondramatic perform-
ing rights in music.

"The distinction was drawn in the 1909 Copyright Act, cf. 17 U.S.C. $ ) l(d)
and (e) (repealed 1976), and is embodied in a limited way in the present law,
see 17 U.S.C. 5 110(S).
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B. History of the nondramatic performing right until the 1976 Copyright Act

The first Congress enacted a copyright statute in 1790. That act
protected only books, maps and charts, and then only against unau-
thorized duplication by copying." Those works were of paramount im-
portance in the late eighteenth century. Later developments in American
cultural life gave economic value to other types of works, and other types
of uses. To ensure economic return to creators, those new types of works
and uses came under copyright protection. Thus, musical compositions,
as a type of work, were first protected in 1831." That protection was
limited to the duplication of the work in copies—it did not extend to
performances."

By the end of the nineteenth century, the musical stage had become
a major form of popular entertainment. Increasing economic value was
attached to dramatic performances of music, especially light opera and
operettas, the precursors of that uniquely American art form, the musical
comedy. As economic value increased, so too did unauthorized per-
formances, from which the copyright owner derived no financial return.

Congress'esponse was to extend the right of public performance
to musical works. The amendment to the Copyright Law of January 6,
1897 provided in part:

"Any person publicly performing or representing any dramatic
or musical composition for which a copyright has been obtained,
without the consent of the proprietor of said dramatic or musical
composition, or his heirs or assigns, shall be liable for damages
therefor, such damages in all cases to be assessed at such sum, not
less than one hundred dollars for the first and fifty dollars for
every subsequent performance, as to the court shall appear to be
just. If the unlawful performance and representation be willful
and for profit, such person or persons shall be guilty of a mis-
demeanor and upon conviction be imprisoned for a period not
exceeding one year.""

The 1897 Amendment protected both dramatic and nondramatic
public performances. However, no licensing of nondramatic perform-
ances resulted from the 1897 Amendment because there was no market

"Act of May 31, 1790, c.15, 1 Stat. 124, Sec. 1.
" Act of February 3, 1831, c.16, 4 Stat. 436, Sec. 1.
"Id. The first protection in the United States of any performing right for any

type of work did not occur until 1856, when dramatic literary works—stage
plays—were protected. Act of August 18, 1856, c.169, 11 Stat. 138.

" Act ofJan. 6, 1897, ch. 4, 29 Stat. 481 (the "1897 Amendment"). The amend-
ment also granted injunctive power to the courts.
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mechanism to bring creators and users together. Instead, the practice
at the turn of the century was for the performing right to be conveyed
with the purchase of sheet music." Sale of sheet music was then virtually
the only source of income from nondramatic musical works."

By the first decade of the twentieth century, the need for a general
revision of the Copyright Law had become apparent: President Theo-
dore Roosevelt urged such a revision in 1905." Congress continued the
right of nondramatic public performance in the general revision enacted
in 1909."'he

1909 Act placed three general limitations on the nondramatic
performing right. First, the rendition had to be a "performance." Next,
it had to be "public." And lastly, it had to be "for profit."'wo specific
and limited exemptions were granted. One was for renditions by coin-

operated machines—an exemption later applied to jukeboxes.'5 The sec-

ond was for certain educational and religious uses.'e

In 1909, and for some years thereafter, the nondramatic performing
right was insignificant among the bundle of rights conveyed to copyright
owners of musical works. But after enactment of the 1909 Act, as tech-

nology and forms of popular entertainment changed, this right grew
increasingly important and eventually, as we have seen, became the larg-
est source of economic return for creators. We shall now describe those
changes.

In the last half of the nineteenth century and in the first part of the
twentieth, the center of entertainment in private homes was the parlor
piano, and there was significant demand for sheet music. The invention
and popularization of the modern record player, motion pictures, and
radio radically changed entertainment habits. Sheet music sales declined
precipitously. And radio, from its beginnings in the 1920's, used music
as a principal attraction to build audiences for advertisers.

Radio (and, later, television) "performed" music, rather than "copy-
ing" or "duplicating" it. Radio particularly, therefore, provided a re-
placement source of income—license fees from broadcast performances
eventually supplanted the sale of sheet music as the principal source of
revenue for creators of music.

Radio and television broadcasting, the modern recording industry,

~ Korman, Perfonnance Rights in Music Under Section I IO and II8 of the I976
Copyright Act, 22 N.Y.L.S.L. REv. 521, 525 (1977).

e'EIST, AN INTRODUCTION TO POPULAR MUSIC PUBLISHING IN AMERICA, 55,
45-47 (1980).

n See H.R. REp. No. 2222, 60th Cong. 2d Sess. (1909).
" 17 U.S.C. Ilil 1 et seq. (repealed 1976) (the "1909 Act").
" 1909 Act, il 1(e).
n Id.
~ 1909 Act, Il 104.
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and sound movies all developed between the 1909 and 1976 general
revisions of the copyright law. Accordingly, it was left to the courts to
interpret the 1909 Act in the light of these changes in technology and
forms of popular entertainment.

Because the 1909 Act had granted the exclusive right of public
performance for profit, the cases dealt with the meaning of each of the
three elements of that right:

1) Was the musical rendition a "performance";
2) Was the performance "public"; and
3) Was the public performance "for profit"?

In a virtually unbroken line of cases from 1917 to 1968, the courts
applied the soon-outdated 1909 Act by answering these questions in a
way which imposed liability on music users.

The first decision came in 1917, and centered on the "for profit"
requirement. Victor Herbert sued Shanley's Restaurant for unauthor-
ized performances of songs from "Sweethearts". In a companion, and
ultimately consolidated, case, John Philip Sousa's publisher sued the
Vanderbilt Hotel for similar uses. These renditions were admittedly
public performances. The defense was that they were not "for profit,"
because no direct charge was made for the music.

The lower courts found for the users." In a landmark opinion, the
Supreme Court unanimously reversed. Justice Oliver Wendell Holmes
wrote that a direct charge for music was not necessary, because the
purpose of using music "is profit and that is enough":

"If the rights under the copyright are infringed only by a
performance where money is taken at the door they are very
imperfectly protected. Performances not different in kind from
those of the defendants could be given that might compete with
and even destroy the success of the monopoly that the law intends
the plaintiffs to have. It is enough to say that there is no need to
construe the statute so narrowly. The defendants'erformances
are not eleemosynary. They are part of a total for which the public
pays, and the fact that the price of the whole is attributed to a
particular item which those present are expected to order, is not
important. It is true that the music is not the sole object, but
neither is the food, which probably could be got cheaper else-

"John Church Co. r. Hllllerd Hotel Co., 221 Fed. 229 l2d Clr. 1919l; Herbert
v. Shanley Co., 222 Fed. 344 (S.D.N.Y. 1915), affd, 229 Fed. 340 (2d Cir.
1916).
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where. The object is a repast in surroundings that to people having
limited powers of conversation or disliking the rival noise give a
luxurious pleasure not to be had from eating a silent meal. If
music did not pay it would be given up. If it pays it pays out of
the public's pocket. Whether it pays or not the purpose of em-

ploying it is profit and that is enough."'ater

decisions applied the 1909 Law to new uses:
—Radio broadcasters were held to perform "for profit," even

though listeners were not charged'r the station was operated by a

nonprofit foundation." They performed "publicly" even though mem-
bers of the audience were separated geographically and could not com-

municate with each other."
—So-called "private" clubs were held to perform "publicly" when,

in fact, they were open to the public, even if they had minimal admission
standards."

—Background music services and their subscribers were jointly and
severally liable for unauthorized renditions of music."

—Performances rendered by mechanical means, rather than live

musicians, were no less public performances; examples were perform-
ances rendered by records or tapes'4 or radio-over-loudspeaker sys-

tems."
Users tried other defenses to escape liability. Some claimed that the

" Herbert v. Shanley Co., 242 U.S. 591, 594-95 (1917).
~ M. Witmark Sc Sons v. L. Bamberger 8c Co., 291 Fed. 776 (D.N.J. 1923). The

defendant's argument that it benefitted the copyright owners by promoting
the music broadcast was rejected. By granting the right of public performance,
Congress gave the copyright owner the right to control the method of pro-
motion through public performance.

~ Associated Music Publishers Inc. v. Debs Memorial Radio Fund, 141 F.2d 852
(2d Cir. 1944).

"Jerome H. Remick 8c Co. v. American Automobile Accessories Co., 5 F.2d
411 (6th Cir. 1925).

" Lerner v. Club Wander In, Inc., 174 F. Supp. 731 (D. Mass. 1959); M. Witmark
8c Sons v. Tremont Social Sc Athletic Club, 188 F. Supp. 787 (D. Mass. 1960);
6ui see Metro-Goldwyn-Mayer Distributing Corp. v. Wyatt, 21 C.O. But.t.. 205
(D. Md. 1952).

" Harms, Inc. v. Sansom House Enterprises, Inc., 162 F. Supp. 129 (E.D. Pa.
1958), affd. per curiam su6 nom., Leo Feist, Inc. v. Lew Tendler Tavern, Inc.,
267 F.2d 494 (3d Cir. 1959).

"Chappell 8c Co. v. Middletown Farmers Market and Auction Co., 534 F.2d
303 (3d Cir. 1964).

" Buck v. Jewell-LaSalle Realty Co., 283 U.S. 191 (1931). See the discussion of
radio-over-loudspeaker performances below.
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purchase of sheet music or records enabled the purchaser to perform
the music publicly. The courts disagreed.'~

Some argued that the musicians who performed were independent
contractors, and should bear the sole liability. Again, the courts dis-

agreed.'"
By the mid-1960's, then, the nondramatic performing right was well

established in every field where significant public performances for
profit occurred. The 1909 Act had served well, but the relentless march
of twentieth century technological developments increasingly strained
the courts'bilities to apply the 60-year old statute to modern conditions.
The breaking point came in three Supreme Court cases decided between
1968 and 1975. They turned on what constituted a "performance" under
the 1909 Act.

In 1931, the Supreme Court had unanimously decided that ren-
dition of music in a public establishment by means of reception of radio
broadcasts and further transmission of those broadcasts over a system
of loudspeakers constituted a "performance."" The following question
had been certified to the Supreme Court by the Court of Appeals for
the Eighth Circuit:

"Do the acts of a hotel proprietor, in making available to his

guests, through the instrumentality of a radio receiving set and
loud speakers installed in his hotel and under his control and for
the entertainment of his guests, the hearing of a copyrighted
musical composition which has been broadcast from a radio trans-
mitting station, constitute a performance of such composition
within the meaning of 17 U.S.C. ill(e)?"'he

Supreme Court answered, "yes."'n

the 1960's, when the question of copyright liability for cable
television operators'etransmissions of copyrighted programs came be-

" Interstate Hotel Co. of Nebraska v. Remick Music Corp., 157 F.2d 744 (8th
Cir.), cert. denied, 329 U.S. 809, petition for reh'g denied, 330 U.S. 854 (1946);
Irving Berlin, Inc. v. Daigle, 31 F.2d 832 (5th Cir. 1929); Harms v. Cohen,
229 Fed. 276 (E.D. Pa. 1922).

" Dreamland Ballroom v. Shapiro, Bernstein Co., 36 F.2d 354 (7th Cir. 1929).
In one case, the tavern owner went so far as to instruct the band not to play
certain music and put up signs to that effect in his tavern. He was nevertheless
liable. Shapiro, Bernstein 8c Co. v. Veltin, 47 F. Supp. 648 (W.D. La. 1942);
see also Keca Music, Inc. v. Dingus McGee's Co., '432 F. Supp. 72 (W.D. Mo.
1977); Chess Music, Inc. v. Sipe, 442 F. Supp. 1184 (D. Minn. 1977).

'" Buck v. Jewell-LaSalle Realty Co., 283 U.S. 191 (1931).
:" Id. ai. 195-96.
'" ld. at 200.
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fore the Supreme Court, the majority declined to analogize this use to
the radio-over-loudspeaker use inJewell-LaSalk." For the first time, the
Court held that no "performance" within the meaning of the 1909 Act
occurred in a situation of commercial use of copyrighted works. The
Court said: "Broadcasters perform. Viewers do not perform."'t found
that cable systems fell on the "viewers' side of that arbitrary line.4'
subsequent decision expanded the holding to encompass cable retrans-
missions of distant, as well as local, broadcasts.44

In 1975, faced with a radio-over-loudspeaker use practically iden-
tical to that in Jewell-LaSalle, the Court held that reception and retrans-
mission of radio broadcasts over loudspeakers in a commercial
establishment was not a "performance" under the 1909 Act." Jewell-
LaSalk was distinguished on the ground that the radio broadcast there
'was. by an unlicensed station, while in Aiken the station was licensed."
(Although, as we have seen, the license status of the originating station
was irrelevant to the question certified, and to the Court's analysis, in

jewell-LaSalk."')
In each of these decisions, the Court emphasized that the 1909 Act

" Fortnightly Corp. v. United Artists, Inc., 392 U.S. 390 (1968). The difficulty
of applying the 1909 Act to new uses was clearly stated by Justice Fortas, who
began his dissent as follows:

"This case calls not for the judgment of Solomon but for the dexterity
of Houdini. We are here asked to consider whether and how a technical,
complex, and specific Act of Congress, the Copyright Act, which was en-
acted in 1909, applies to one of the recent products of scientific and
promotional genius, CATV. The operations of CATV systems are based
upon the use of other people's property. The issue here is whether, for
this use, the owner of copyrighted material should be compensated. From
a technical standpoint the question—or at least one important question—is
whether the use constitutes a "performance" of the copyrighted material
within the meaning of 51(c) of the Copyright Act, 17 U.S.C. ill(c). But it
is an understatement to say that the Copyright Act, including the concept
of a 'performance,'as not created with the development of CATV in
mind. The novelty of the use, incident to the novelty of the new technology,
results in a baffling problem. Applying the normal jurisprudential
tools—the words of the Act, legislative history, and precedent—to the facts
of the case is like trying to repair a television set with a mallet."

Id. at 402-03.
"Id. at 398 (footnotes omitted).
'" Id. at 399.
"Columbia Broadcasting System, lnc. v. Teleprompter Corp., 415 U.S. 394

(1974)." Twentieth Century Music Corp. v. Aiken, 422 U.S. 151 (1975).
"Id. at 160-61.
"We discuss the aftermath of Aiken, and Congress'verturning of the Fort-

nightly, Teleprompter and Aihen decisions'egal theory, below.
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had become hopelessly outdated, and urged Congress to enact a new
statute." Congress, after much study, responded by enacting the 1976

Copyright Act.'s

C. The nondramatic performing right under the 1976 CoIsyright Act

The 1976 Copyright Act not only reaffirms the initial, pre-1968
interpretations of the 1909 Act, but also significantly expands the non-
dramatic performing right for music.~ It does so in four ways:

1. The 1976 Act adopts the pre-1968 definition of "performance".
Fortnightly, Teleprompter and Aihers could be read to mean that there was

only one "performance" when a broadcast rendition of music was used

by cable systems or users such as Aiken. Congress overruled those de-
Clslolls.

The legal theories behind Fortnightly, Teleprompter, and Aihen were
overturned. Every rendition of copyrighted music constitutes a separate
and distinct "performance." If "public," every such performance incurs
separate and distinct copyright liability, and requires a separate license,
unless specifically exempted." As the Congressional Reports on the 1976

Act said:

"Under the definitions of 'perform,'display,'publicly,'nd
'transmit'n section 101, the concepts of public performance and
public display cover not only the initial rendition or showing, but
also any further act by which that rendition or showing is trans-
mitted or communicated to the public. Thus, for example: a singer
is performing when he or she sings a song; a broadcasting network
is performing when it transmits his or her performance (whether
simultaneously or from records); a local broadcaster is performing
when it transmits the network broadcast; a cable television system
is performing when it retransmits the broadcast to its subscribers;
and any individual is performing whenever he or she plays a

" Fortnightly Corp. v. United Artists Television, Inc., 592 U.S. 590, 404, 408
(1968) (dissent); Teleprompter Corp. v. CBS, Inc., 415 U.S. 594, 414 (ma-

jority), 421-422 (dissent) (1974); Twentieth Century Music Corp. v. Aiken,
422 U.S. 151, 166 (concurrence), 167-168, 170 (dissent) (1975); see also Sony
Corp. v. Universal City Studios, Inc., 464 U.S. 417, 451 (1984).

" Pva. L. No. 94-555, codified as 17 U.S.C. Q 101 et seq.
~ BMI v. CBS, 441 U.S. I, 18-19 (1979); Koenigsberg, The 1976 Copyright Act:

Advancesfor the Creator, 26 Ci.Ev. ST. L. RKv. 515, 524, 528 (1977).
" The Aiken radio-over-loudspeaker situation was the subject of a specific and

limited exemption, described below.
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phonorecord embodying the performance or communicates the
performance by turning on a receiving set.""

2. The 1976 Act defines a "public" performance for the first time,
so as to exempt only truly private performances. The law provides:

"To perform or display a work 'publicly'eans—
(1) to perform or display it at a place open to the public or

at any place where a substantial number of persons outside of a
normal circle of a family and its social acquaintances is gathered;
or

(2) to transmit or otherwise communicate a performance or
display of the work to a place specified by clause (1) or to the
public, by means of any device or process, whether the members
of the public capable of receiving the performance or display
receive it in the same or in separate places and at the same time
or at different times."'he

explanation provided by the Congressional Committee Reports
is even more explicit. Performances at "semi-private" places like country
clubs, dancing schools and factories entail full copyright liability:

"Under clause (1) of the definition of 'publicly'n section 101,
a performance or display is 'public'f it takes place 'at a place
open to the public or at any place where a substantial number of
persons outside of a normal circle of a family and its social ac-
quaintances is gathered.'ne of the principal purposes of the
definition was to make clear that, contrary to the decision in Metro-
Goldioyn-Mayer Distribution Corp. v. Wyatt, 21 C.O. Bull. 203 (D.
Md. 1932), performances in 'semipublic'laces such as clubs,
lodges, factories, summer camps, and schools are 'public per-
formances'ubject to copyright control."4

3. The broad "for profit" limitation on the non-dramatic perform-
ing right was rejected. In its place, Congress substituted four specific
and limited exemptions in the 1976 Act."

The first two exemptions cover the various methods by which per-

"H. REi. No. 94-1476, 94th Cong., 2d Sess., 63 (1976) (hereinafter, "House
Report"); see also S. REp. No. 94-473, 94th Cong., 1st Sess., 59-60 (1975)
(hereinafter, "Senate Report")." 17 U.S.C. 5 101.

~ House Report, 64; see also Senate Report, 60.
" 17 U.S.C. $ 110(1)-(4).
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formances take place.~ Both are stringently limited in their scope. One
exempts performances in the course of face-to-face teaching activities
of a nonprofit educational institution.'" The second exempts certain
governmental and non-profit educational broadcasts where the purpose
is to further systematic instructional activities in a classroom or similar
place."

The third exemption covers performances in the course of religious
services at a place of worship or other religious assembly." It does not

Senate Report, 73-76; House Report, 81-84." 17 U.S.C. 5 110(1):
"Notwithstanding the provisions of section 106, the following are not

infringements of copyright:
(1) performance or display of a work by instructors or pupils in the

course of face-to-face teaching activities of a nonprofit educational in-
stitution, in a classroom or similar place devoted to instr'uction, unless,
in the case of a motion picture or other audio-visual work, the per-
formance, or the display of individual images, is given by means of a
copy that was not lawfully made under this title, and that the person
responsible for the performance knew or had reason to believe was not
lawfully made."

~ 17 U.S.C. $ 110(2):
"Notwithstanding the provisions of section 106, the following are not

infringements of copyright:

(2) performance of a nondramatic literary or musical work or display
of a work, by or in the course of a transmission, if—

(A) the performance or display is a regular part of the systematic
instructional activities of a governmental body or a nonprofit edu-
cational institution; and

(b) the performance or display is directly related and of material
assistance to the teaching content df the transmission; and

(C) the transmission is made primarily for-
(i) reception in classrooms or similar places normally devoted

to instruction, or
(ii) reception by persons to whom the transmission is directed

because their disabilities or other special circumstances prevent
their attendance in classrooms or similar places normally devoted
to instruction, or

(iii) reception by officers or employees of governmental bodies
as a part of their official duties or employment."

17 U.S.C. 5 110(3):
"Notwithstanding the provisions of section 106, the following are not

infringements of copyright:

(3) performance of a nondramatic literary or musical work or of a
dramatico-musical work of a religious nature, or display of a work, in
the course of services at a place of worship or other religious assembly."
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exempt performances in the course of broadcasts or other transmissions
to the public at large, even when they originate at a house of worship.~

The fourth exemption is a catch-all which generally exempts purely
noncommercial performances." To qualify, three conditions must be
met: there must be no direct or indirect commercial purpose; there must
be no payment to the performers, promoters or organizers; and there
must be no admission charge."

To these four exemptions, Congress added a fifth in 1982, for
certain performances by nonprofit fraternal and veterans organiza-
tions." To qualify, admission must be limited to members of the spon-
soring organization and their guests, and all proceeds must be used for
charitable purposes.~

~ Senate Report, 76; House Report, 84.
" 17 U.S.C. 5 110(4):

"Notwithstanding the provisions of section 106, the following are not
infringements of copyright:

(4) performance of a nondramatic literary or musical work otherwise
than in a transmission to the public, without any purpose of direct or
indirect commercial advantage and without payment ofany fep or other
compensation for the performance to any of its performers, promoters,
or organizers, if—

(A) there is no direct or indirect admission charge; or
(B) the proceeds, after deducting the reasonable costs of producing

the performance, are used exclusively for educational, religious, or
charitable purposes and not for private financial gain, except where
the copyright owner has served notice of objection to the perform-
ance under the following conditions:

(i) the notice shall be in writing and signed by the copyright
owner or such owner's duly authorized agent; and

(ii) the notice shall be served on the person responsible for the
performance at least seven days before the date of the perform-
ance, and shall state the reasons for the objection; and

(iii) the notice shall comply, in form, content, and manner of
service, with requirements that the Register of Copyrights shall
prescribe by regulation."

" There is an exception to the exemption. An admission charge may be imposed
if all proceeds, after deducting the production costs, are used exclusively for
educational, religious, or charitable purposes. 17 U.S.C. 5 110(4)(B). But even
then, the exemption is lost if the copyright owner objects in advance to the
use. Id.

~ Pus. L. No. 97-566, 96 Stat. 1759 (Oct. 25, 1982), codified as 17 U.S.C. 5

110(10).
~ 17 U.S.C. 5 110(10):

"notwithstanding paragraph [110(]4[)], above, the following is not an
infringement of copyright': performance of a nondramatic literary or mu-
sical work in the course of a social function which is organized and pro-
moted by a nonprofit veterans'rganization or a nonprofit fraternal
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4. Two kinds of performance which were exempt under the old law
by the express terms of the statute (performances by jukeboxes) or by
court decision (performances by cable television), and a third which the
particular users claimed were exempt (performances by public broad-
casting), are now subject to copyright liability, but are privileged to obtain
statutory compulsory licenses. 'o supervise the operation of the com-
pulsory licenses—by setting and adjusting license fees periodically and
distributing the fees to copyright owners or their representatives—Congress
established a new administrative agency, the Copyright Royalty Tri-
bunal.~

Finally, Congress established three new specific and limited exemp-
tions. Certain performances at state fairs, and in record stores where
record sales are promoted by having them performed, are exempted
from copyright liability." And, in a more significant provision, the ex-

organization to which the general public is not, invited, but not including
the invitees of the organizations, if the proceeds from the performance
are used exclusively for charitable purposes and not for financial gain. For
purposes of this section the social functions of any college or university
fraternity or sorority shall not be included unless the social function is
held solely to raise funds for a specific charitable purpose."

" 17 U.S.C. 5 111 (cable systems); 17 U.S.C. 5 116 (jukeboxes); and 17 U.S.C.
5 118 (public broadcasting).

~ 17 U.S.C. 55 801-810.
" 17 U.S.C, 8 110(6) and (7):

"Notwithstanding the provisions of Section 106, the following are not
infringements of copyright:

(6) performance of a nondramatic musical work by a governmental body
or a nonprofit agricultural or horticultural organization, in the course of
an annual agricultural or horticultural fair or exhibition conducted by
such body or organization; the exemption provided by this clause shall
extend to any liability for copyright infringement that would otherwise be
imposed on such body or organization, under doctrines ofvicarious liability
or related infringement for a performance by a concessionnaire, business
establishment, or other person at such fair or exhibition, but shall not
excuse any such person from liability for the performance;

(7) performance of a nondramatic musical work by a vending establish-
ment open to the public at large without any direct or indirect admission
charge, where the sole purpose of the performance is to promote the retail
sale of copies or phonorecords of the work, and the performance is not
transmitted beyond the place where the establishment is located and is
within the immediate area where the sale is occurring."

These exemptions, and arguably that for fraternal and veterans'rganizations
discussed above, are the only cases in which the 1976 Act limits the performing
right in music more than did the 1909 Act.
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emption created by the Aiken case for uses of broadcasts in public

places—especially important for uses of radio broadcasts over loud-

speakers—was severely limited. Such uses are made fully liable, save only

in very limited instances.~
This limited radio-over-loudspeaker exemption has been inter-

preted by the courts. In the leading case, The Gap, a nationwide chain

of over 400 clothing stores, employed a radio-over-loudspeaker system

in each of its stores." The Gap claimed exemption under 5 110(5) on

the ground that the electronic components it used were "of a type com-

monly used in private homes," and, since each store had only one room,

the broadcasts were not "further transmitted to the public."

The courts disagreed, relying on the legislative history. Congress

had set the Aiken fact situation, measured primarily by the physical size

of the establishment and the arrangement of the receiving apparatus,

as the "outer limit of the exemption."" The store in At'ken was only 620

square feet in public area and used four speakers within a narrow cir-

cumference from the radio receiver; The Gap store in question also used

four speakers, but they were installed in all four corners of the store,

which measured 2700 square feet. The courts found that The Gap thus

did not come within the "outer limit of the exemption," and was liable

for copyright infringement. Other courts have followed in similar cir-

cumstances."
Thus, under the 1976 Act, virtually every user who publicly per-

~ The general liability is imposed by 17 U.S.C. $ 106(4), discussed above. The
limited exemption is provided by 17 U.S.C. F110(5):

"Notwithstanding the provisions of section 106, the following are not
infringements of copyright:

(5) communication of a transmission embodying a performance or display
of a work by the public reception of the transmission on a single

receiving apparatus of a kind commonly used in private homes, un-

less—
(A) a direct charge is made to see or hear the transmission; or
(B) the transmission thus received is further transmitted to the public."

"Sailor Music v. The Cap Stores, Inc., 516 F. Supp. 923 (S.D.N.Y.), affd, 668

F.2d 84 (2d Cir. 1981), cert. denied, 456 U.S. 945 (1982).
"House Report, 87; see also H. REP. No. 94-1733, 94th Cong., 2d Sess., 74-75

(1976) (Conference Report).
" BMI v. U.S. Shoe Corp., 211 U.S.P.Q. 43 (C.D. Cal. 1980), aff'd, 678 F.2d

816 (9th Cir. 1982); Lammination Music v. P8cX Markets, Inc., Civ. Action

No. C84-6840 WWS (N.D. Cal. 1985); Hampshire House Publishing Corp.
v. Sal and Sam's Restaurant, Inc., Civ. Action No. 84-1296 (E.D. La. 1985);

Rodgers v. Eighty Four Lumber Co., 617 F. Supp. 1021 (W.D. Pa. 1985). But

see Springsteen v. Plaza Roller Dome, Inc., 602 F. Supp. 1113 (M.D.N.C.

1985).
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forms music must obtain a license from the copyright owner, or be liable
for infringement. And that obligation is the user's—the copyright pro-
prietor does not have to seek him out and offer a license. Rather, the
user must seek out the copyright proprietor and obtain a license."

But copyright owners clearly want to license users—they earn their
income from licensing, not from refusing a license or suing for copyright
infringement. This licensing is almost always done through collective
licensing organizations.

III. THE COLLECTIVE LICENSING ORGANIZATIONS

As we have noted, there are millions of licensable nondramatic pub-
lic performances of copyrighted music occurring in the United States
each day. Obviously, it would as a practical matter be impossible for a
single copyright owner to determine which of those millions were per-
formances of his music, and to take the necessary steps to license them
or protect his rights through lawsuits for infringement.

Similarly, most law-abiding users would find it a practical impossi-
bility to seek out individual copyright owners and negotiate individual
licenses with them. A bar, hotel, radio or television station, or any other
bulk user of music would find the administrative costs alone of individual
direct licensing prohibitive, apart from the license fees.

Collective licensing organizations, termed performing rights socie-
ties, were formed in many countries to solve these problems. The prin-
cipal goal of such a society is to enable its members—the writers and
publishers of music—to license all nondramatic public performances of
their works. Because the society is a national organization, it can effec-
tively license uses on both a nation-wide and an international basis, and
effectively police unauthorized uses.

A parallel goal of the performing rights society is to serve as a
clearing house for music users. By means of a blanket license, the user
is able, in one transaction, to obtain the right to perform all works of all
members of the domestic society, as well as works of affiliated foreign
societies, without burdensome administrative and recordkeeping re-
quirements. This right of access to a vast repertory of music, without
burdensome and expensive administrative and recordkeeping require-
ments, is extremely valuable to the user—indeed, it is more valuable
than the cumulative rights to perform individual compositions wouldbe."

The public is the ultimate beneficiary of a system ofmarketing music

" BMI v. CBS, 441 V.S. 1, 18 (1979)." BMI v. CBS, 441 U.S. 1, 21-22 (1979).
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rights which is efficient and cheap for users, and provides benefits which
encourage composers and lyricists to create, and publishers to take risks
in promoting music.

A. The writer-publisher relationshiP

Before describing the workings of the performing rights society, a
word is necessary about its individual members—the writers and pub-
lishers of music—and their relationship.

Initially, copyright vests in the creators of the musical work—those
who write the music ("composers") and those who write the words ("au-
thors" or "lyricists")."4 We shall term these creators, "writers",

Writers, however, must be free to write. Unless they have both time
and incentive to write, no new music will be created. Hence, writers
generally do not wish to take the time, and develop the skills, necessary
to tend to the many business relationships which must be exploited if
their works are to bring them the proper return.

The writer therefore relies on the music publisher. The publisher,
experienced in the music business, sees to the business interests necessary
for full exploitation of musical works." The publisher does far more
than merely "publish"—that is, print—sheet music. He sees to the licen-
sing of mechanical, synchronization, and dramatic rights, and attempts
to promote the writer's works to, and in conjunction with, record com-
panies and performing artists." In many cases, publishers advance
money to writers and guide their careers. Established writers often form
their own publishing companies and enter into administration agree-
ments, under which other publishers run their companies for an agreed
fee."

The writer usually assigns his copyright to the publisher in exchange
for specified royalties. In essence, the writer and publisher form a cre-
ative partnership—one creates copyrighted music and the other admin-
isters the rights in the music, for their common good."

B. The development ofPerforming rights societies

The first performing rights society for music was established in

'" 17 U,S.C. $ 201(a)." Statement of the National Music Publishers'ssociation on S.1980 Before the
Subcommittee on Patents, Copyrights and Trademarks, Committee on the
Judiciary, United States Senate (April 9, 1986), 4-9.

6 Id.; FEIST, AN INTRODUCTION TO POPULAR MUSIC PUBLISHING IN AMERICA,
7-10 (1980).

7'd." FEiS~, op cit., 15-16.
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France in 1851." Other European countries used the French society as
a model and, much later, established societies of their own.~

Obviously, there being no performing right in music in the United
States until 1897, there could be no American society before that year.
For whatever reasons, there was no licensing of nondramatic perform-
ances of music between the 1897 Amendment and the 1909 Act, and no
society was organized during that period.

Ironically, the initial impetus for founding an American society came
from the Italian opera composer, Puccini. On a visit to the United States
in 1910, he mentioned the valuable role played by the Italian performing
rights society to his American publisher, George Maxwell. 'axwell
discussed the idea with Raymond Hubbell, a popular songwriter of the
day, and with Maxwell's lawyer, Nathan Burkan. They agreed that an
American society would be valuable—indeed, necessary—but thought
a well-known American composer should be its leader. Burkan went to
another of his clients, Victor Herbert, who enthusiastically supported
the concept and called a meeting of all interested writers and publishers,
On a rainy evening in October 1913, eight writers and publishers„and
Burkan, met in Luchow's Restaurant, in New York City, and agreed to
form the American Society of Composers, Authors and
Publishers—

ASCAP.s'thers

joined ASCAP as soon as it was formed." Court battles to
establish the right to license public performances ensued.~ It was not
until 1921, seven years after its founding, that ASCAP's revenues finally
exceeded expenses sufficiently to allow a distribution of royalties to its
members."

Two other American performing right licensing organizations exist,
Broadcast Music, Inc. (BMI) and SESAC, Inc. BMI was created and is
still owned by the broadcasting industry. In 1939, ASCAP, which had
previously licensed broadcasting stations, but not broadcasting networks,
sought to increase the stations'icense fees, and also to license broad-
casting networks." The broadcasting industry responded in two ways.

MCFARLANE, COPYRIGHT: THE DEVELOPMENT ANO EXERCIEE OF THE PER-
FoRMING RIGHT, 56 (1980).

~ Id. at 98.
'ATERs, VIGTQR HERBERT, A LIFE IN MUstc (1955), 433-34. To compound

the irony further, Maxwell was a British subject, not an American citizen."Id.; HUBBELL, THE STORY OF ASCAP, I (Unpublished Memoir). ASCAP's
Articles of Association were formally adopted, and the organization came into
existence, on February 13, 1914. Id. at 4."'hese included Irving Berlin and John Philip Sousa." See Herbert v. Shanley, supra notes 27 and 28." HUBBELL, oP ciI., 64.
WARNER, RADIO AND TEI.EVISION RIGHTS 381 (1953).
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First, it instituted a boycott of ASCAP music." Second, broadcasters
formed their own performing rights organization, BMI.~ The fact that
BMI is owned and run by the broadcasting industry is a situation which
many see as fraught with obvious conflicts, because broadcasting is the
most important user industry in the United States." BMI's revenues in
fiscal 1984 were $ 136 million, compared to ASCAP's revenues for cal-

endar year 1985 of about $245 million.~
SESAC is a much smaller performing rights organization with many

fewer works in its repertory." It is a privately held corporation. Its
revenues in fiscal 1980, the last year for which public information is

available, were about $3.8 million.'.
The organization of a performing rights society

Of these three organizations, only ASCAP is a true performing
rights society as such societies exist throughout the world. Only ASCAP
is owned and managed exclusively by and for writers and publishers of
music. BMI is owned by the most important commercial user of music
in the United States, the broadcasting industry. SESAC, much the small-
est, is privately owned by one family. BMI and SESAC are performing
rights organizations, rather than societies. We shall use ASCAP as the model
for the performing rights society henceforth, with references to BMI
and SESAC where appropriate.

ASCAP is an unincorporated membership association, founded un-

"ld. at 382. The period is known as the era of "I Dream of Jeannie with the
Light Brown Hair" by broadcasters and ASCAP alike. By late 1941, a peace
of sorts had been restored between ASCAP and the broadcasters, with new
license arrangements worked out.

" 1d. at 381." See United States v. ASCAP, 586 F. Supp. 727, 732 (S.D.N.Y. 1984), in which
Judge William C. Conner wrote that he had "certain uneasiness over the
inherent conllict presented by broadcaster ownership of BMI"; BMI v. All-
Industry Television Station Music License Comm., No. 85 Ciy. 4507 (EW)
(S.D.N.Y. 1985), in which BMI's own management contended that some of
its broadcaster stockholders sought "to 'manipulate'he corporate machinery
of BMI for anticompetitive purposes, i.e., 'to force BMI to deal only through
the [defendant] committee, to prevent BMI from individual licensing of its
affiliates, and to fix the rates paid to B M I at an artificially low level.' (opinion,
2).

~ BMI Annual Report for the Year EndedJune 30, 1984; ASCAP 1985 Financial
Statement.

" It was originally known as the Society of European Stage Authors and Com-
posers, the source of its acronymic name.
In the Matter of 1979 Jukebox Royalty Distribution Proceedings, Copyright
Royalty Tribunal Docket No. 80-5, SESAC letter ofJune 17, 1981.
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der the laws of New York. It has two kinds of members—writers and
publishers." Membership is open to any writer or publisher who meets

minimal standards." As of October 1985, ASCAP had 26,908 writer
members and 10,107 publisher members."

ASCAP's affairs are overseen by a Board of Directors consisting of
twelve writer and twelve publisher members.~ Under ASCAP's Articles

of Association, three writers and three publishers on the Board must be
"standard" members—that is, they must write or publish "serious" or
"concert," as contrasted with "popular," music.g'he writer members
of the Board are elected by ASCAP's writer members only, and publisher
members of, the Board are elected by publisher members only. 'oting
is on a weighted basis, based upon the member's contributions to the
repertory, as determined by a scientific survey of performances.~

The Board meets once a month and actively controls ASCAP's op-
erations—no major decision is made by ASCAP's management without
Board approval. I~

Every ASCAP member—writer or publisher—signs the identical
membership agreement, which, in conjunction with the Articles of As-

sociation, deimes his relationship with ASCAP."'he membership
agreement includes three major points.

" BMI and SESAC have writer and publisher "affiliates". The difference be-

tween "members" of ASCAP and "affiliates" of BMI and SESAC is the dif-
ference between an owner of an organization and a seller to an organization.
The affiliate-seller, unlike the member-owner, has no voice in how the or-
ganization is run or how the rights he has assigned to the organization are
licensed. See Letter of'MI Board of Directors to BMI stockholders, July,
1984.

~ The ASCAP Articles of Association set forth the following eligibility standards
for membership: For music publishers, "Any person, partnership, firm or
corporation actively engaged in the music publishing business who assumes
the financial risk involved in the normal publication of musical works and/or
whose compositions are regularly performed by the Society's licensees" (Art.
III, Sec. l. A.(i)); for composers and authors (lyricists), "Any composer or
author of musical works who regularly practices the profession of writing
music or the text or lyrics of musical works, and who shall have had not less

than one work of his composition or writing regularly published" (Art. III,
Sec. 1. A.(ii)).

'eport at ASCAP October 1985 Membership Meeting.
~ ASCAP Articles of Association, Art. IV, Sec. l.
97 Id.
"'d., Art. IV, Sec. 4(g).
~ Id., Art. IV, Sec. 4(h). The survey is described below. There is a cap on the

weighting; no member may cast more than 100 votes.
'~ Id., Art. IV, Sec. 2; Art. V.
"'SCAP Membership Agreement; the text may be found in SFIEGEL AND

CQQPER, ENTERTAINMENT LAw INsTITUTE oF U.S.C., RECQRD AND Music
PUBLISHING FORMS OF AGREEMENT IN CURRENT USE, 461-463 (1971).
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First, the member grants ASCAP the nonexclusive right to license
nondramatic public performances of his works, reserving to himself the
nonexclusive right to license users.'~ Thus, members are free to license
users outside of ASCAP and, by virtue of this nonexclusive grant, ASCAP
is empowered to license users to perform all the works in its repertory.

Second, the member authorizes ASCAP to bring suit in his name
against infringers and appoints ASCAP attorney-in-fact to conduct and
resolve such suits.'" ASCAP thus may police infringing performances.

Third, the member agrees to accept and be bound by ASCAP's
distribution system, by which individual royalties are determined.'~

We shall discuss each of these three aspects of ASCAP's operations
in detail below.

Finally, ASCAP represents not only American writers and publish-
ers, but also hundreds of thousands of foreign writers and publishers.
There are many foreign performing rights societies, operating in vir-

tually every civilized country.'" ASCAP has affiliation agreements with
those societies, by which ASCAP licenses their repertories in the United
States, and the societies license the ASCAP repertory in their countries.'~

'~ Id. at Sec. I. If the member licenses directly, he receives no ASCAP payment
for the performances so licensed.

'"'d. at Sec. 5.
'~ Id. at Sec. 7; ASCAP Articles of Association, Art. XIV, Sec. 6.
«~ Some foreign performing rights societies license in more than one country.

For example, the British and French societies license in countries which were
formerly British and French colonies.

'~ The foreign societies with which ASCAP has agreements are: Sociedad Ar-
gentina de Autores y Compositores de Musica (SADAIC) (Argentina); Aus-
tralasian Performing Right Association, Ltd. (APRA) (Australia); Staatlich
Genehmigte Gesellschaft der Autoren, Komponisten und Musikverleger
(AKM) (Austria); Societe Beige des Auteurs, Compositeurs et Editeurs (SA-
BAM) (Belgium); Sociedad Boliviana de Autores y Compositores de Musica
(SOBODAYCOM) (Bolivia); Sociedade Independente de Compositores e
Autores Musicais (SICAM) (Brazil); Uniao Brasileira de Compositores (UBC)
(Brazil); Composers, Authors and Publishers Association of Canada, Ltd.
(CAPAC) (Canada); Departamento del Derecho de Autor (DAIC) (Chile);
Ochranny Svaz Autorsky (OSA) (Czechoslovakia); Slovensky Ochranny Zvaz
Autorsky (SOZA) (Czechoslovakia); Selskabet til Forvaltning af Internationale
Komponistrenigheder i Danmark (KODA) (Denmark); The Performir.&
Right Society Limited (PRS) (England); Saveltajain Tekijanoikeustoi-Misto
(TEOSTO) (Finland); Societe des Auteurs, Compositeurs et Editeurs de Mu-
sique (SACEM) (France); Gesellschaft fur Musikalische Auffuhrungs- und
Mechanische Vervielfaltigungsrechte (GEMA) (Federal Republic of Ger-
many); Anstalt zur Wahrung der Auffuhrungsrechte auf dern Gebiete der
Musik (AWA) (German Democratic Republic); Societe Hellenique pour la
Protection de la Propriete Intellectuelle (AEPI) (Greece); Vereniging BUMA
(Holland); Composers and Authors Society of Hong Kong Ltd. (CASH)
(Hong Kong); Bureau Hongrois pour la Protection des Droits d'Auteur (AR-
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Thus, an ASCAP license conveys not only the right to perform works

written and owned by ASCAP's American members, but also works writ-

ten and owned by members of affiliated foreign performing rights so-

cieties. The license is truly global in scope.

D. Antitrust asPects ofPerforming rights societies

There are obvious antitrust considerations when copyrights are li-

censed in bulk through an organization like ASCAP.' The public in-

terest, however, demands that such an organization exist: ASCAP's role

is vital because it is the only practical way to give effect to the right of
public performance which the Copyright Law intends creators to have.'"
To safeguard the public interest by ensuring the continued existence of
ASCAP, while protecting against possible antitrust abuses, ASCAP and
the government agreed on terms embodied in an antitrust consent de-

cree entered in 1941.'~ After ASCAP's methods of licensing motion

picture theaters were found to violate the antitrust laws," the 1941

decree was superseded by a new consent decree entered on March 14,

1950."'n that date, the Alden-Rochelle judgment was vacated.'"

TISJUS) (Hungary); Samband Tonskalda og Eigenda Flutningsrettar (STEF)

(Iceland); The Indian Performing Right Society Ltd. (IPRS) (India); Societe
d'Auteurs, Compositeurs et Editeurs de Musique en Israel (ACUM) (Israel);
Societa Italiana degli Autori ed Editori (SIAE) (Italy); Japanese Society for

Rights of Authors, Composers and Publishers (JASRAC) Japan); Sociedad

de Autores y Compositores de Musica (SACM) (Mexico); Norsk Komponist-

forenings Internasjonale Musikkbyra (TONO) (Norway); Autores Paraguayos
Asociados (APA) (Paraguay); Asociacion Peruana de Autores y Compositores
(APDAYC) (Peru); Filipino Society of Composers, Authors and Publishers

(FILSCAP) (Philippines); Stowarzyszenie Autorow (ZAIKS) (Poland); Socie-

dade Portuguesa de Autores (SPA) (Portugal); South African Music Rights
Organisation Limited (SAMRO) (South Africa); Socioedad General de Au-

tores de Espana (SGAE) (Spain); Svenska Tonsattares Internationella Musik-

byra (STIM) (Sweden); Societe Suisse pour les Droits des Auteurs d'Oeuvres
Musicales (SUISA) (Switzerland); Vsesojuznoje Agentstvo po Avtorskim Pra-

van (VAAP) (U.S.S.R.); Asociacion General de Autores del Uruguay (AGADU)

(Uruguay); Sociedad de Autores y Compositores de Venezuela (SACVEN)

(Venezuela); Savez Organizacija Kompozitora Jugoslavije (SOKOJ) (Yugo-

slavia). ASCAP Membership List (ASCAP publication).
'" Rifkind, Music Copyrights and Antitrust: A Turbulent Courtship, 4 CARnozo ARTs

& ENT L.J. I (1985).
'" BMI v. CBS, 441 U.S. I, 20-21; Rifkind, op cit., 1-2; Timberg, The Antitrust

AsPects of Merchandising Modern Music: The ASCAP Consent Judgment of f 950,

19 LAw & CQNTEMP. PRQB. 294 (1954).
'~ United States v. ASCAP, 1940-1945 Trade Cases iI56,104 (S.D.N.Y. 1941).
'" A!den-Rochelle, Inc. v. ASCAP, 80 F. Supp. 888 (S.D.N.Y. 1948).
"'nited States v. ASCAP, [1950-1951] Trade Cas. (CCH) 1[62,595 (S.D.N.Y,

1950) (hereinafter the "Amended Final Judgment").
'" Alden-Rochelle, suPra note 110, unreported order dated March 14, 1950.
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The curative powers of the Amended Final Judgment were suc-

cinctly stated by Judge Friendly'":

"The Amended Final Judgment of March 14, 1950, consid-
erably amplified an earlier consent judgment entered in the Gov-
ernment's antitrust suit against ASCAP nine years before. The
1941 judgment contained many negative injunctions with respect
to licensing, but had no provision specifically addressed to tele-
vision, which had not yet been developed commercially, and no
provision forjudicial fixing of license fees if a licensee and ASCAP
were unable to agree on terms. The 1950Judgment was designed,
in part, to fill these gaps, as well as to meet, the problems with
respect to motion picture licensing revealed by Alden-Rochelle,
Inc. v. ASCAP, 80 F. Supp. 888 (S.D.N.Y. 1948) and M. Witmark
Sc Sons v. Jensen, 80 F. Supp. 845 (D. Minn. 1948)."'"

The Amended Final Judgment contains six major points:
1. A guarantee that the rights granted to ASCAP shall be non-

exclusive." This point addressed and corrected the major flaw found
in Ahkn-Rochelk. In addition, it underlies the decisions in two major
antitrust cases, CBS and Buffalo Broadcasting."

2. A nondiscrimination guarantee for users. ASCAP may not "dis-

criminate in license rates, terms or conditions between similarly situated
users".'" Thus, all users in the same industry are offered the same forms
of license agreement. That is not to say that every licensee in the same
industry pays the same license fee. Clearly, rational distinctions must be
made—for example, all else being equal, a radio station which uses music
to produce gross revenues of $ 10 million dollars pays more than a station
using music which grosses only $ 1 million.

3. A guarantee of a license to users. Under the Amended Final
Judgment, a user desiring a license is automatically licensed from the
date of receipt of a written request to ASCAP for a license.'" The Judg-

'" United States v. ASCAP (Applications of Shenandoah Valley Broadcasting,
Inc.), 331 F.2d 117 (2d Cir.), cert. denied, 377 U.S. 997 (1964).

'" 331 F.2d 117, 121.
'" Amended Final Judgment, Sec. IV(A).

BMI v. CBS, 441 U.S. I (1979), affd on rnnand sub nom., CBS v. ASCAP, 620
F.2d 930 (2d Cir. 1980), cert. denied, 450 U.S. 970 (1981); Buffalo Broadcasting
Co., Inc. v. ASCAP, 744 F.2d 917 (2d Cir. 1984), cert. deaied, 53 U.S.I..W.
3587 (1985).'" Amended Final Judgment, Sec. IV(C).

'" Id., Secs. VI, IX(A). Sec. VI enjoins ASCAP from licensing specific works in
its repertory unless both the user and members-in-interest request it to do
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ment then provides for a mandatory 60-day negotiating period."" Of
course, the Amended Final Judgment does not obligate ASCAP to license
a user who has failed to pay license fees due under a previouslicense."'.

A guarantee that ASCAP's license fees are reasonable. The
United States District Court for the Southern District of New York,
where the Amended Final Judgment was entered, maintains continuing
jurisdiction."'ny user who believes the fee ASCAP quotes is unrea-
sonable may apply to the court for determination of a reasonable license
fee.'" The burden in such a proceeding is on ASCAP to prove the
reasonableness of the fee it seeks."'.

A guarantee to members of nondiscriminatory treatment."'.

A guarantee to members of objective determination of royalties.
The Amended Final Judgment mandates distribution of royalties to
members based on a survey of performances of their works.'"

BMI also operates under a consent decree, but its provisions are
very different from the ASCAP Amended Final Judgment.'" For ex-
ample, there is no rate-determining mechanism for BMI and no re-
quirement that all writers and publishers be treated alike.

Consent decrees, of course, do not immunize anyone from antitrust
attack. The blanket license has been attacked, unsuccessfully, by local
radio broadcasters, "' television network,"" local televisionbroadcasters"'nd

tavern owners.'"

"" Id., Sec. IX(A).
"'hose fees may be due under a previous license agreement or pursuant to

an Interim Fee Order in a proceeding for determination of reasonable license
fees, described below. Many Final Orders of the Court in such proceedings
have withheld licenses from petitioners who were in default under such In-
terim Fee Orders. E.g., Final Order in United States v. ASCAP—Applications
of Muzak, Inc. et al., Civ. Action No. 13-95 (S.D.N.Y.), dated October 23,
1982.

"'mended Final Judgment, Sec. XVII.
'" Id., Sec. IX.
'" Id, There have been over forty such proceedings in the more than thirty-five

years the Amended Final Judgment has been in effect, but none has been
tried. Rather, users have employed the proceedings as a context for negoti-
ations which, often with the aid of the court, have resulted in agreements.

'" Id., Secs. XI, XIII.
'" Id., Sec. XI.
'" United States v. BMI, 1966 Trade Cases tl 71,941 (S.D.N.Y.).
"" K-91 Inc. v. Gershwin Publishing Corp., 372 F.2d I (9th Cir. 1967), cert. denied,

389 U.S. 1045 (1968).'" BMI v. CBS, 441 U.S. I (1979), affd on remand sub nom., CBS v. ASCAP, 620
F.2d 930 (2d Cir. 1980), cert. denied, 450 U.S. 970 (1981).

'~ Buffalo Broadcasting Co., Inc. v. ASCAP, 744 F.2d 917 (2d Cir. 1984), cert.
denied, 53 U.S.L.W. 3587 (1985).

'" BMI v. Moor-Law, Inc., 527 F. Supp. 758 (D. Del. 1981), affd mern., 691 F.2d
490 (3d Cir. 1982).
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More recently, the local television broadcasters, a major user group,
have attempted to gain by legislation what they could not gain by liti-
gation. They have procured the introduction of two bills in Congress
which would outlaw the blanket license and limit the licensing market-
place to but one form of so-called "source" licensing."'ne of the ar-
guments the broadcasters use in advocating this legislation is that the
performing right societies do not negotiate but instead offer terms on
a "take-it-or-leave-it basis." That argument is refuted by the recital and
first paragraph of the Final Order entered on consent in the last con-
cluded proceeding for determination of reasonable license fees brought
by the local television broadcasters:

"... petitioners [local television broadcasters] and respond-
ent [ASCAP] having agreed, after numerous hearings and con-
ferences with the Court and lengthy negotiations between the
parties and with the aid of the Court, upon forms of [blanket and
per program] license agreement... and the petitioners and re-
spondent having agreed that such forms of license agreement
conform with the provisions of the Amended Final Judgment
herein and that such forms of license agreement may be entered
into lawfully by each party to this proceeding, and the entry of
this order to carry out and consummate the negotiated agreement
they have reached having been consented to...

"It is hereby ordered, adjudged and decreed:
"I. The following are reasonable and nondiscriminatory fees

for the Local Station Blanket Television License Agreement for
the period indicated, and comply with the terms of the Amended
Final Judgment herein...."'"

That the court and the parties cited the "lengthy negotiations" for
a blanket license underlines the fact that the blanket license was nego-
tiated in arms-length bargaining. Indeed, that license was negotiated

"'.R. 8521, 99th Cong., 2d Sess. (1985); S. 1980, 99th Cong., 2d Sess. (1985).
"Source" licensing is the system under which a program producer obtains
performing rights from the creator and copyright owner in a one-time buy-
out, before any performances occur, and then passes those rights on to the
broadcasting stations which give the performances of the music when the
program is broadcast.

'" United States v. ASCAP—Application of Shendandoah Valley Broadcasting,
Inc., Civ. Action No. 13-95 (S.D.N.Y.), Final Order entered July 28, 1969.
The license terms approved in 1969 are still the terms in effect in 1986,
except that fees are being paid on the basis of 1980 revenues rather than
current revenues, and are subject to retroactive adjustment in pending court
pl oceed ill gs.



358 Journal, Copyright Society ofthe U.S.A.

line by line and approved by the stations before it was submitted to the
court.

The blanket license is, dearly, the most efficient way to license music
in bulk. It has been used by ASCAP for more than 70 years and is the
only form of license in general use by societies around the world. It was
no surprise, therefore, when the United States Supreme Court described
the blanket license as being "more than the sum of its parts" and pointed
out that it creates a new product for the market:

"[The] substantial lowering of costs, which is of course po-
tentially beneficial to both sellers and buyers, differentiates the
blanket license from individual use licenses. The blanket license
is composed of the individual compositions plus the aggregating
service. Here, the whole is truly greater than the sum of its parts;
it is, to some extent, a different product. The blanket license has
certain unique characteristics: It allows the licensee immediate use
of covered compositions, without the delay of prior individual
negotiations, and great flexibilit in the choice of musical material.
Many consumers clearly prefer the characteristics and cost ad-
vantages of this marketable package....""

E. Licensing perfmming rights

1. The license agreements

Many ASCAP license agreements are negotiated by ASCAP with
committees representing user industries. Thus, for example, licenses for
local radio stations are negotiated with the All-Industry Radio Music
Licensing Committee, appointed by the National Association of Broad-
casters, with roots going back to the 1980's. Hotel and motel license
agreements have been worked out with a committee of the American
Hotel and Motel Association for decades. College and university license
agreements result from discussions with an Educational Task Force rep-
resenting many organizations, including the American Council on Ed-
ucation.

Each agreement is tailored for the industry being licensed. The
license fees for each user industry are based on the judgment of the
parties as to the value of music to that industry, and are structured to
accord with the workings of the industry. For example:

Bars, grills, taverns, restaurants, nightclubs and similar users have
a license fee based on objective factors such as seating capacity, number
of nights per week music is used, the form of musical rendition ("me-

'" BMI v. CBS, 441 U.S. 1, 21-22 (1979).
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chanical music," such as record or tape player or radio-over-speakers,
or "live music," rendered by a single instrumentalist or by a band),
whether admission is charged, and whether there is dancing, a show or
acts 154

Hotels and motels pay a fee based primarily on expenditures for
live entertainment, with an additional charge for the use of mechanical
music."

Colleges and universities.pay a fee based primarily on the number
of full-time equivalent students.'I

Radio and television broadcasters pay fees based upon a percentage
of net revenues. They have a choice between a "blanket" license, at a fee
which is a low percentage of net revenues from sponsors of all programs,
or a "per program" license, at a fee which is a higher percentage, but
of revenues only from those "programs" on which ASCAP music is
performed '"

Certain provisions are common to all licenses. The license grants
the right to perform all works in the ASCAP repertory written or pub-
lished by ASCAP members, as well as works which they may write or
publish during the term of the license, and works of foreign origin which
ASCAP has the right to license. The license is limited to nondramatic
public performances. In cases where the license fee is dependent on
information solely in the user's possession (such as broadcasters'evenues
or hotels'xpenditures for live entertainment), ASCAP has a right to
audit. And, in the event of breach or default under the license agree-
ment, such as failure to submit the agreed-on reports or payments or
to allow an audit, ASCAP may terminate the license, leaving the user
unlicensed and subject to infringement claims if unauthorized perform-
ances occur.

2. Licensing users and users'iability for infringement

For licensing purposes, ASCAP divides users into two

'" ASCAP General License Agreement—Restaurants, Taverns, Nightclubs, and
Similar Establishments. There is no industry-wide committee representing
these users.

'~ ASCAP License Agreement—Hotels and Motels.'I ASCAP License Agreement—Colleges and Universities (One-Tier). "Full-time
equivalent student" is the term used to measure college enrollment; part-time
students are considered fractions of a "full-time equivalent student."'" ASCAP Local Station Blanket Radio License; ASCAP Local Station Per Pro-
gram Radio License. Both the "blanket" and "per-program" licenses are blan-
ket in the sense that they provide access to the entire ASCAP repertory for
a term of years. Television broadcasters similarly have a choice between "blan-
ket" and "per-program" licenses.
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categories—broadcasters and "general" users. Virtually all broadcasters
perform music, and so require licenses." ASCAP licenses broadcasters
from its main office in New York. Since all broadcasters require a license
from the Federal Communications Commission, their ownership is a
matter of public record, and it is simple to locate and contact them.

That is not the case with other users. There is no public record to
direct anyone to those bars, grills, taverns, restaurants, nightclubs or
stores which provide music for their patrons. Licensing of these "gen-
eral" establishments is carried on by 28 District Offices throughout the
country." Each District Office has a staffof field representatives, whose
job is to locate and license music users.

ASCAP learns of such uses through three principal sources. First,
field representatives visit establishments within their assigned territories
and locate music users. Second, "general" establishments using live music
usually advertise that fact in local newspapers and magazines. Clipping
services keep ASCAP informed of such advertisements. Third, ASCAP
licensees sometimes advise ASCAP of competitors who start using music.

ASCAP licenses establishment owners, rather than musicians. Co-
pyright infringement is a tort, and all who participate are jointly and
severally liable." It is a basic principle of tort law that the aggrieved
party may select the joint tort feasor he wishes to sue—or, in this case,
to license."'ere,

the establishment owner, not the musician, is deriving the
ultimate benefit from the performance of music. In a sense, the band
may be likened to the bartender, employed by the establishment owner.
Just as the bartender, who is paid a salary for his services, merely dis-
penses drinks, and would not be expected to pay for the liquor served,

"" See, e.g., the Copyright Royalty Tribunal's Final Determination in the 1979
Cable Royalty Distribution Proceeding, 49 Fed. Reg. 20048, 20051 (May 1 I,
1984) ("the vast bulk of [commercial radio] programming is music"); Final
Determination in the 1980 Cable Royalty Distribution Proceeding, 49 Fed.
Reg. 28090, 28091 guiy 10, 1984).'" THE ASCAP LicENsE—How I r WoRits FoR You (ASCAP publication).

"" Shapiro, Bernstein & Co. y. H.L. Green Co., 316 F.2d 804 (2d Cir. 1963);
Gershwin Publishing Corporation v. Columbia Artists Management, Inc., 448
F.2d 1159 (2d Cir. 1971); Warner Bros.-Seven Arts, Inc. v. Kalantzakis, 826
F. Supp. 80 (S.D. Tex. 1971); Famous Music Corp. v. Bay State Harness
Horse Racing and Breeding Association, 423 F. Supp. 341 (D. Mass. 1976),
affd, 554 F.2d 1218 (1st Cir. 1977); Warner Bros., Inc. v. O'Keefe, 202
U.S.P.Q. 735 (S.D. Iowa 1978); Rodgers v. Quests, Inc., 213 U.S.P.Q. 212
(N.D. Ohio 1981); Warner Bros., Inc. v. Lobster Pot, Inc., 582 F. Supp. 478
(N.D. Ohio 1984) ~'" LATMAN, THE ( QPYRIGHT LAW 280 (5th ed. 1979).
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so too the musicians, although paid a fee for their services, are merely

the instrumentalities through which the music is "dispensed," and should

not be expected to pay for the performing right. Further, it would be

a practical impossibility for ASCAP to locate and license musicians, who

are often itinerant. Indeed, a By-Law of the American Federation of
Musicians prohibits its members from paying performing rights license

fees.'"
To be sure, for more than seventy years infringers have sought and

continue to seek to avoid liability in many ways. That search has been,
and continues to be, unsuccessful. Thus, principals or officers of cor-

porate defendants have been found personally liable for infringement.'"
Proprietors of establishments where copyrighted music is performed
have been found liable for infringement even if musicians were in-

structed not to play copyrighted musici44; even if the musicians were
"independent contractors"'"; or even if the musician has not been paid
to perform." Courts have held that unauthorized performances at es-

tablishments whose owners have refused an ASCAP license are not "in-

nocent infringements"'"'nd that ASCAP's failure to comply with state
statutes (e.g. imposing taxes or regulating trade) was not a defense to

a federal infringement, action.'" Thus, ASCAP infringement cases are
"open-and-shut*' for all practical purposes there is no defense to them.

When "general" users are first located, ASCAP explains the need

'" Hearings Before the Buhromm. on Courts, Cir. Lihs., and the Bdmin, of
Justice of the House Judiciary Comm. on H.R. 2223, Copyright Law Revision,
Ser. No. 36, Pt. I, 94th Cong., 1st Sess„584 (1975), quoting American Fed-

eration of Musicians By-Laws, Art. 25, Sec. 16 (1973):
"Leaders and members of'he Federation are prohibited from assuming

any responsibility for the payment of license fees for any composition they
play and from assuming or auempting to assume any liability whatsoever
for royalties, fees, damage suits, or any other claims arising out, of the
playing of copyrighted compositions."

'" See cases cited in note 440, supra. Such individua! !iability was approved by
the Supreme Court in Sony Corp. v. Universal City Studios, Inc., 464 U.S.

417, 437, 488 (1984), See also House Report, 159-160.
'" See cases cited in note 37, supra.
'" Dreamland Ball Room, Inc. v. Shapiro, Bernstein 8c Co., 36 F.2d 354 (7th

Cir. 1929); Famous Music Corp. v. Bay State Harness Horse Racing and
Breeding Association, 425 F. Supp. 541 (D. Mass. 1976), aff'd, 554 F.2d 1215

(1st Cir. 1977).
'" Cass County Music Co, v. Vineyard Country Golf Corp., 605 F. Supp. 1556

(D. Mass, 1985).
'" Milene Music, Inc. v. Gotauco, 551 F. Supp. 128S (D.R.I. 1982); Leigh v.

Sakkaris, 215 U.S.P.Q. 115 (N.D. Cal 1982).
'" Leo Feist, Inc. v. Young, 13S F.2d 972 (7th Cir. 1945); Interstate Hotel Co.

of Nebraska v. Remick Music Corp., 157 F.2d 744 (8th Cir,), cert. denied, 529
U,S. 809, petition for reh'g denied, 530 U.S. 854 (1946).
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of a license and the terms on which one can be obtained. When, as often
happens, the offer of a license is not accepted, ASCAP tries, by means
of letters and personal visits, to explain further why a license is needed
and persuade the user not to infringe. Such an educational effort is

required because many users have never heard of copyright, and resist
paying for the use of intangible property. On the whole, these licensing
efforts are successful.

F. ASCAP's procedures in lawsuits for copyright infringement

Unlicensed users who may be sued for infringement include users
who refuse to enter into a license agreement and users whose licenses
have been terminated for a breach or default, such as failure to pay
license fees or to produce books and records for examination to verify
that license fees have been paid properly. In either instance, the unli-
censed user who persists in rendering unauthorized public performances
is subject to a lawsuit for copyright infringement.

When a decision has been made to sue a particular user, ASCAP
obtains irrefutable evidence of infringement. For broadcasters, the evi-
dence consists of tape recordings of radio or television broadcasts. For
"general" establishments, the evidence is usually obtained by two local
people, knowledgeable in music, whose testimony is likely to be per-
suasive—musicians, professors or students at music schools,,church or-
ganists or choir directors. They enter the establishment and, independently,
make notes, from which they prepare a full written report promptly
thereafter, listing each song performed and the time of each perform-
ance, and describing the physical surroundings, the band members, and
other facts which show that they were in fact present and which will

support their testimony should they give evidence.
ASCAP then identifies the songs mfringed which are in its repertory,

and prepares a complaint alleging copyright infringemerit; the plaintiffs
are the ASCAP members whose works were infringed.'" The complaint
seeks relief which is basically equitable in nature—an injunction, statu-
tory damages ranging from $250 to $ 10,000 per cause of action, and
attorneys'ees and costs.'" ASCAP retains local counsel in every state,

'" ASCAP is not a "copyright owner" under the Copyright Law, and so may not
sue solely in its own name. 17 U.S.C. 5 501(b).

'~ 17 U.S.C. 55 502, 504(c), 505. Most jurisdictions hold that, as such a suit is

equitable in nature, there is no right to a jury trial. Chappell 8c Co., Inc. v.

Palermo Cafe Co., 249 F.2d 77 (1st Cir. 1977); PGP Music v. Davric Maine
Corp., 228 U.S.P.Q. 703 (D. Me. 1985); Oboler v. Goldin, 220 U.S.P.Q. 166
(2d Cir. 1983); Twentieth Century Music Corp. v. Frith, 645 F.2d 6 (5th Cir.
1981); Sid lk Marty Krofft Television v. McDonald's Corp., 562 F.2d 1157
(9th Cir. 1977); BMI v. Club 30, Inc., 1983 CCH Copyright Law Decisions
$25,496 (N.D. Ind. 1983); Rodgers v. Brickenridge Hotels Corp., 1981 CCH
Copyright Law Decisions '1115,280 (E.D. Mo. 1981); BMI v. Lion's Den, Inc.,
217 U.S.P.Q. 864 (D. Okla. 1982). But sec Gnossos Music v. Mitken, Inc., 653
F.2d 117 (4th Cir. 1981).
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who work with staff attorneys in New York and with ASCAP's District
Office Managers.

Over the years, many thousands of lawsuits have been brought.
Nearly all are settled. Less than 1% are tried, Many default and many
summary judgments are obtained. Infringers generally pay more than
they would have paid in license fees, so that the law-abiding music user
is not in a worse situation than the infringer. In addition to resolving
past claims of infringement, settlements almost invariably include license
agreements for the future.

Similarly, in obtaining default or summary judgment, ASCAP seeks
a comparable sum in damages."'ourts consistently award more than
minimum statutory damages in such cases,'" as well as attorneys'ees
and costs.'"

The thrust and underlying purposes of these lawsuits are to put an
end to infringement and to assure law-abiding licensees that those who
flout the law do not benefit. There is also a prophylactic purpose: those
tempted to infringe are often deterred when they see others being sued.
ASCAP does not seek to obtain the maximum damage awards possible
under the law. Instead, ASCAP seeks amounts high enough to discour-
age recidivism and to make infringers aware that obeying the law is

cheaper than breaking it.

G. Distribution of royalties

ASCAP is a nonprofit organization in the sense that all revenues
received are distributed to the members, after deducting only operating
expenses. In recent years, ASCAP's operating expenses have run about
18-19% of total revenues."" The remaining funds are distributed to the
members and to affiliated foreign societies. We turn now to discuss the
survey and distribution systems.

1. The ASCAP Survey

ASCAP surveys performances as the basis for distributions to mem-
bers. The purpose of the survey is to distribute ASCAP's revenues sci-

entifically, equitably and economically. A 1960 Order further amending

"'.g., Rodgers v. Eighty Four Lumber Co., 623 F. Supp. 889 (W.D. Pa. 1985).
'" E.g., Boz Scaggs Music v. KND Corp., 491 F. Supp. 908 (D. Conn. 1980);

Rodgers v. Eighty Four Lumber Co., 623 F. Supp. 889 (W.D. Pa. 1985).
us ld.
'~ E.g., ASCAP 1984 Financial Statement.
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the Amended Final Judgment sets out in detail the survey and distri-
bution rules and provides the general guidelines for the survey.'"

The survey includes a complete census of all network television
performances. But were ASCAP to attempt to log and identify every
performance by every licensee, the cost would far exceed ASCAP's rev-
enues. Therefore, it is necessary to employ sampling techniques, partic-
ularly for performances by local television and local radio stations. In
media other than commercial broadcasting, ASCAP surveys public
broadcasting, cable, pay TV, symphony and concert performances, ed-
ucational (college and university) licensees, background music services
(e.g., "Muzak"), airlines, circuses and ice shows. Licensed symphony and
concert hall performances are included on a census basis; performances
in the other areas are

sampled."'ndependent

survey experts are responsible for the design of the
survey, auditing the mechanics of the survey to be sure it does what it
is designed to do, determining the radio and television stations to be
included in the sample by computer selection and assigning and sched-
uling the number of sampling units for each station."'pecial

Distribution Advisors appointed by the court under the 1960
Order review the survey and distribution system, and report to the court
semiannually.'"

Music performance information is obtained in accordance with the
sample design and instructions from the outside survey experts in two
ways: I) The three television networks, symphony and concert licenses,
educational licensees, background music service licenses, airlines, cir-
cuses and the like supply logs or programs listing every musical work
performed. 2) Local radio and television stations are taped or otherwise
surveyed.'" The outside consultants send the taping schedules directly
to people in the field all over the country, so that neither the stations
nor ASCAP's office staff know in advance which stations are to be taped
or when '~

Sixty thousand hours of local radio tapes are made each year (each
taping unit is six hours). The sampling is done on a scientifically random
basis. The radio tapes are analyzed by listeners. Should they not be able
to identify a musical composition, a solfeggist (a person trained in taking

"'nited States v. ASCAP, 52 C.O. Bull. 601 (S.D.N.Y. 1960) (hereinafter "1960
Order").'" THE ASCAP SvRvEv ANo YouR RQYALTIEs (ASCAP publication).'" Id.

'" 1960 Order, Sec. 11(C).'" ASCAP Statement Before the National Commission on New Technological
Uses of Copyrighted Works (CONTU) (March 31, 1977), 15-14.

l60 fd
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musical dictation) writes the musical notes and searches special solfeggio
files for the composition. If the work is not then identified, a card is

added to the solfeggio file for later identification.'s'ocal

television station performances are sampled by means ofaudio
tapes, TV Guide listings, and cue sheets, which are detailed listings of all

music on a program, usually furnished by the program producer. Thirty
thousand hours of local television programs are surveyed each year. As

in the case of the radio survey, listeners analyze local television tapes.'
Background music services such as Muzak, circuses and ice shows,

are also surveyed. But, because of the fact that music use information
is not readily available, and a survey would therefore entail prohibitive
cost, no survey is made of performances by the tens of thousands of
other "general" licensees. The survey experts have concluded that fea-
ture broadcast uses are an appropriate "proxy" for performances in this
area, and the license fees from this area are distributed on the basis of
those performances.'s'.

The Distribution Formulas

After deducting operating expenses and sums due foreign societies,
the remaining amount of ASCAP's revenues is equally divided between
writer members as a group and publisher members as a group.

Music uses vary and the 1960 Order specifies the kinds and degrees
of distinctions ASCAP may make in valuing different uses.'~ These rules
are applied uniformly to all performances for all members. There are
no special "deals" for favored writers or publishers.

Different performances have different values. For example, in
broadcasting, a feature performance, such as a visual-instrumental or
vocal performance, is valued at 1009o of an abstract unit called a "use
credit"; other types of performances, such as theme, background or
jingle, are valued at lesser percentages of a use credit.'"

After the credit values of each performance are determined, they
are multiplied by certain statistical and economic multipliers, to produce
the total "performance credits" allocated to a given performance. Ac-

cordingly, the performance credits earned for the same type of use of
the same work may vary depending on various survey factors. For ex-

ample, a certain type of performance of a work on network television

"'d., 14-15.
'"'d., 15-16.
'"'d., 16.
"" 1960 Order, Art. C.
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will produce more credits than the same type of performance on only
one local television station.'~

In addition to the use credit values described above for different
performances, other factors are accounted for as well: different credit
is awarded to repeated uses of the same work on the same program and
different credit may be awarded to non-feature uses of works depending
on the prior history of performances. The time-ofday and day-of-week
of network television performances affect the value of those perform-
ances. In the symphonic and concert area, factors such as length of
performance and size of performing group affect the value of a per-
formance '"

The guidelines for crediting performances to writers and publishers
are set forth in the "Weighting Rules" which are part of the 1960 Or-
der.'~ These general rules are made more specific in the "Weighting
Formula."'~ The Weighting Rules may only be changed by Court Order
on notice to the membership. Members may appear and show cause why
a change proposed by the Board of Directors would not further the
purposes of the government's suit. The Weighting Formula may be
changed on thirty days'otice to the government. Both the Weighting
Rules and the Weighting Formula have been amended many times to
meet changing conditions.

Each calendar quarter, total performance credits for writers as a

group, and for publishers as a group, are divided into the respective
dollars ofdistributable revenue to yield the dollar value ofa performance
credit for each group."

The writers in ASCAP have determined two bases for distributing
writer royalties, both of which have been agreed to by the government
and approved by the court."'nder the 1960 Order, newly-elected
ASCAP writer members receive distributions on a "current perform-
ance" basis and subsequently may elect to receive distributions on the
"four fund" basis.'"

The "current performance" plan distributes money to a writer based
only on the writer's performances over four calendar quarters. Perform-
ance credits, multiplied by the quarterly value of a credit, determine the
amount of the member's distribution.'"

188 Id
187 Id
168 Id
168 fd
188 rd
"'d., Atts. A and B.
'" Id., Sec. II I(A).'" ld., Att. A, Part II.
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Members on the "four fund" basis participate in ASCAP's current
distributions in part based on current performances {i.e., performances
over the four most recent quarters) and, for the larger part, on the basis
of an average of performances over a period of five or ten years, with
added factors—such as length of membership—also taken into ac-
count."4

The publishers'istribution is a "current performance" plan in
which the first three quarterly payments are made on an "on account"
basis, with the account being adjusted by the fourth quarterly payment.'"

ASCAP makes quarterly distributions of domestic revenues, and
semiannual distributions of foreign revenues, Each member receives a
detailed statement showing the title of the work surveyed, performance
credits of the member's works for that distribution and the media in
which the performances occurred.

In addition, writers may receive special awards for works havittg
unique prestige value or works which are performed substantially in
media not surveyed by ASCAP. These awards are made by independent
panels.'"

IV. CONCLUSION

Public performances have supplanted other uses as the principal
source of income for copyrighted music."" For musical works, the pur-
pose of the Copyright Law can only be carried out by licensing the
nondramatic public performing right in bulk. Today's forms of mass
entertainment require performing rights societies.'" They serve as in-
dispensable clearing houses, for both creators and users of music, for
the ultimate benefit of the public. Thus do they fulfill the Constitutional
purpose of copyright: "to promote the Progress of Science and useful
Arts."

'" Id., Att. A. Part I.
'" Id., Sec. III(c) and Att. B.
'" Id., Writers'istribution Formula, Sec. VI.
'" Senate Report, 59; House Report, 63: "... it is worth noting that perform-

ances and displays are continuing to supplant markets for printed copies...."
'" BMI v. CBS, 441 U.S. I, 20-21 (1979),
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UNITED STATES of America, Plaintiff,

AMERICAN SOCIETY OF COMPOS-

ERS, AUTHORS AND PUBLISH-
ERS, et al„Defendants.

In the Matter of the Applications
of CAPITAL CITIES/ABC, INC.

and CBS, Inc„Applicants,

For the Determination of Reasonable
License Fees for Their Television

Networks.

U.S. v. AMERICAN SOC. OF COMPOSERS, AUTHORS 4 PUB.
Cite as 831 F.supp. 137 (S.D.N.V. 1993)

hereby are enjoined and restrained, pc71;

drate litr. from:

(1) using the trade dress represented in
V.

Exhibit 8 to the complaint in this action, or

any other trade dress so similar to plain-

tiff s trade dress represented in Exhibit 4

to the complaint as to create a likelihood of

confusion, mistake or deception, on or in

connection with the advertising, promoting,

offering for sale, or sale of any food prod-

uct; and
(2) using the mark "Raging BuQ," the

bull's head logo, or any term or design

confusingly similar to plaintiffs federally

registered BULL'-EYE trademarks, on

or in connection with the advertising, pro-

moting, offering for sale, or sale of any

food product. No. Civ. 18-95 (WCC).

Vl. SECURITY

[19] Pursuant to Rule 65(c) of the Feder-

al Rules of Civil Procedure, the Court must

determine the amount of security that the

applicant must post The amount should re-

Qect "the payment of such costs and damages

as may be incurred or suffered by any party
who is found to have been wrongfully en-

joined or restrained." Fed.R.Civ.P. 65(c).

Under the circumstances of the instant case,

the Court orders that plaintiff post bond in

the amount of $100,000 by June 17, 1998.

CONCLUSION

For the foregoing reasons, the Court finds

that plaintiff Kraft General Foods, Inc. has

demonstrated irreparable harm and a likeli-

hood of success on the merits of its claims for

trademark and trade dress infringement,
false designation of origin, dilution, and un-

fair competition. Accordingly, plaintiffs mo-

tion for a preliminary injunction pursuant to
Rule 65 of the Federal Rules of Civil Proce-

dure, in the form specified above, hereby is

granted. The parties are directed to appear
for a pretrial status conference on Friday,
August 6, 1998, at 10:80 in the forenoon, in

Courtroom 86, United States Courthouse, 40

Foley Square, New York, New York.

SO ORDERED.

W

Q
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Ktt NUttatR SYSlttt
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United States District Court,
S.D. New York

Aug. 11, 1998.

Television networks filed applications for

determination of "reasonable fee" to be paid

to licensor of public performing rights in

copyrighted musical compositions, pursuant
to terms of consent decree entered in anti-

trust litigation against licensor. The District

Court, William C. Conner, J., calculated rea-

sonable fees by taking fee paid in base year
and adjusting it for change in networks'eve-
nues and music use.

Judgment accordingly.

1. Federal Civil Procedure ~28975

It would be appropriate to consider pre-

vious voluntary agreements between net-

works and licensor of public performing

rights in copyrighted musical compositions,

or between those similarly situated, as start-

ing point of analysis to determine "reason-

able fee" for blanket license under terms of

consent decree entered in antitrust litigation

against licensor; prices negotiated voluntari-

ly in arm's length transaction offered only

palpable point from which to proceed toward
estimation of fair value for later periods.
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Federal Civil Procedure c 23973

Court using previous voluntary agree-

ments as starting point for determining "rea-

sonable fee" for blanket license of public

performing rights in copyrighted musical

compositions does not merely endorse as ap-

propriate for today compromises concluded

yesterday, but, instead must faithfully ad-

dress both challenges to validity of negotiat-

ed payments as reliable benchmarks of rea-

sonable rates at time entered, as well as

changed circumstances that may make prior
benchmarks outdated measures of fair value;

court will consider distinctive conditions af-

fecting prior agreements, and evaluate claims

that agreements were product of disparity in

bargaining leverage, account for alterations
in economic conditions, and appraise varia-

tions in nature and value of rights at issue.

3. Federal Civil Procedure ~2397.6
Licensor of public performing rights in

copyrighted musical compositions had burden
to demonstrate that blanket license fee was
reasonable under terms of consent degree
entered in antitrust litigation against li-

censor.

4. Federal Civil Procedure C 2397.6

Licensor of public performing rights in

copyrighted musical compositions failed to
meet its burden of demonstrating that terms
of blanket licensing agreement with one tele-
vision network vm probative of "reasonable
fees" for blanket licenses to be paid by two
other networks under terms of consent de-
cree entered in antitrust litigation against
licensor, in view of evidence that it was high-

ly probable that fees obtained from first net-
work were result of unique circumstances
involving compromise of past fees and inter-
est.

5. Federal Civil Procedure ~2397.6
Networks'revious voluntary blanket li-

cense fee agreements with licensor of public
performing rights in copyrighted musical
compositions wer'e reliable as benchmarks of
reasonable royalties at time they were en-
tered into, for purposes of determining sub-
sequent, reasonable fee to be paid by net-
works for blanket license under terms of
consent decree entered in antitrust litigation
against licensor, absent proof that agree-

ments were involuntarily on part of networks
due to lack of success in another antitrust
suit, alleged unfeasibility of alternative li-

censing arrangements, or all-or-nothing na-

ture of blanket licensing agreement.

6. Federal Civil Procedure ~2397.6

Surveying fluctuations in amount of mu-

sic used by television network over time pro-
vided adequate proxy by which to gauge
whether significance of music to network
programming changed relative to prior
years, for purposes of determining "reason-
able fee" to be paid by network for blanket
license under terms of consent decree en-
tered in antitrust litigation against licensor of
public performing rights in copyrighted mu-

sical compositions; assuming all other factors
remained constant, direction in which net-
work's music use has headed should chart
course for music licensing fees owed to li-

censor.

7. Federal Civil Procedure 4 2397.6

Percentage-of-revenue formula was not
acceptable method of arriving at "reasonable
fee" to be paid by'elevision networks for
blanket license under terms of consent de-

cree entered in antitrust litigation against
licensor of public performing rights in copy-
righted musical compositions, because formu-
la took no account of changes in music use;
however, considerable advantages could be
gained by relying on change in networks'ross

revenue overtime as one key variable
in calculation of musie perfonnance licensing
fee.

S. Federal Civil Procedure 4 2397.6

Television networks'rofitability was
not appropriate consideration, in lieu of their
gross revenue, in determining "reasonable
fee" paid by networks for blanket license
under terms of consent decree entered in
antitrust litigation against licensor of public
performing rights in copyrighted musical
compositions; profitabiTity was inherently
difficult to measure meaningfully and was
easily susceptible to manipulation, and it was
function of many variables that had nothing
to do with use of licensed music.
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that caused data from one year to appear
bunched with data in another.

13. Federal Civil Procedure e 2397.6

Multiyear averages, rather than raw

data, would be used to compare changes in

television networks'evenue and musie use,
in determining "reasonable fee" to be paid by
networks for blanket license under terms of
consent decree entered in antitrust litigation
against licensor of public performing rights
in copyrighted musical compositions; use of
averages was necessary to provide meaning-
ful comparison, in view of sizable year-to-
year variances in raw data that could poten-
tially skew computation.

10. Federal Civil Procedure e 2397.6

Base fees used in calculating "reasonable
fees" to be paid by networks for blanket

public perfonnance license, under terms of
consent decree entered in antitrust litigation

against licensor of public performance rights
in cop&Tighted musical compositions, would

be adjusted based upon changes in television
networks'ross revenues, to account for in-

flation, and based upon changes in network's
actual use of musie.

14. Federal Civil Procedure 4 2397.6

In determining "reaenable fee" to be
paid by television network as 1991 royalty to
licensor of public performing rights in copy-
righted musical compositions, under terms of
consent decree entered in antitrust litigation
against licensor, district court started with
1985 fee and a@usted for percentage changes
in average revenues and in average music
use from 1981-1985 to 1986-1991.

U.S. v. AMERICAN SOC. OF CO
Cltc ss 83 I supp.

9. Federal Civil Procedure c 2397.6

Base fee to be used in calculating "rea-

sonable fee" to be paid by television net-

works for blanket license, under terms of

consent, decree entered in antitrust litigation

against licensor of public performing rights

in copyrighted musical compositions, would

be set at level paid in year when latest fees

were finalized by one network and before

substantial changes in circumstances made

prices fixed by other network outdated, and

it would be sent pursuant to esadating pay-

ment schedule paid by one network rather
than uniform payment schedule paid by other
network.

11. Federal Civil Procedure ~2397.6
In measuring changes in amounts of mu-

sic used by tele~~on networks, for purposes
of determining "reasonable fee" to be paid
for blanket license under terms of consent
decree entered in antitrust litigation agaiiist
licensor of public performing rights in copy-
righted musical compositions, music use data
for musie used in commercials and netmork
promotional and pubhc service announce-
ments would be excluded, because such data
from earlier years was of questionable de-
pendability and would distort any analysis of
trends in network use.

12. Federal Civil Procedure 4 2397.6

Music use data for television network
that appeared out of line with prior years
would not be excluded from calculations in
determining "reasonable fee" to be paid by
television network for blanket license, under
terms of consent decree entered in antitrust
litigation against licensor of public perform-
ing rights in copyrighted musical composi-
tions, in view of evidence of timing problems
caused by lags in reporting music use data

15. Federal Civil Procedure ~2397.6
"Reilonable fee" to be paid by television

networks in one year to licensor of public
performing rights in copyrighted musical
compositions, for blanket license under terms
of consent decree entered in antitrust litiga-
tion against licensor, mould also be ordered
paid in two succeeding years for which net-
works'usie use and revenue data was yet
unavailable, rather than allowing parties to
calculate fees based on prescribed formula
once that data became available, in view of
desiraMity of achieving finality, disputes
that would arise in using data to be produced
in future, and likelihood that prices deter-
mined in present analysis approximated roy-
alties reasonably due over those two succeed-

ing years.

16. Federal Civil Procedure e 2397.6

Award of interest was appropriate, upon
calculating "reasonable fee" to be paid by
tele~~ion networks to licensor of public per-
forming rights in copyrighted musical compo-
sitions, under terms of consent decree en-



140 881 FEDERAL SUPPLEMENT

tered in antitrust litigation against licensor,

for period covered by each interim payment

made by networks, provided that„since one

network's interim payments exceeded

amount of final fees assessed, licensor would

pay interest to network.

Paul, Weiss, Rifkind, Wharton & Garrison,

New York City (Jay Topkis, Allan Blumstein,

Robert N. Kravitz, John F. O'ullivan, Nicole

L. Felton, of c'ounsel), and Bernard Korman,

New York City (Richard Reimer, of counsel),

for ASCAP.

Weil, Gotshal & Manges by IL Bruce Rich,

New York City (Evie C. Goldstein, Beth K.

Neelman, Martha Applebaum, and Charles

Stanford, Capital Cities/ABC, Susanna M.

Lotto'., CBS, Inc., of counsel), for applicants.

OPINION AND ORDER

WILLIAM C. CONNER, District Judge.

These applications, progeny of the consum-

mation of an historic shotgun union, are
made to this Court in its enduring capacity
as the ~led "ra~urt" under Section

IX of the Amended Consent Judgement
("Consent Decree") entered in llnited States
tt ASCAP, 1950-51 Trade Cases (CCH)
%62,595 (S.D.N.Y.1950). The Consent De-

cree, originally entered in 1941 and subse-

quently amended in 1950, settled the United
States'ntitrust suit against the American

Society of Composers, Authors and Publish-

ers ("ASCAP"). Today, the terms of the
Consent Decree continue to regulate the
manner in which ASCAP hcenses its music

inventory. This Court's jurisdiction, an arti-
fact of the Consent Decree, Section XVII, is
retained to oversee the ongoing implementa-
tion of these provisions.

As amended, the Consent Decree requires
ASCAP to offer to users of music a "blanket

l. Applicants initially also sought a separate fee
determination for a per-program license, permit-
ting the non-exclusive right to perform, in unlim-
ited fashion, any music contained in the ASCAP
repertory on the particular program for which
the license is issued. Prior to trial, however,
applicants withdrew their application for deter-
mination of per-program license fees, without
prejudice to their right to secure such licenses on
reasonable terms for succeeding license periods.

license," permitting the non-exclusive right
to perform, in unlimited fashion, any music
contained in the ASCAP repertory. Section

IX(A) of the Consent Decree provides that
ASCAP and the users of its music are to

attempt, in the first instance, to negotiate a
license fee; failing to reach agreement after
60 days, the prospective licensee may then
apply to this Court "for the determination of

a reasonable fee."

Applicants in the instant proceeding are
two television networks owned, respectively,

by Capital Cities/ABC, Inc. ("ABC"), and
CBS Inc. ("CBS"). Both seek a judicial de-

termination of the reasonable fee to be paid
to ASCAP for blanket licenses that authorize
the performance of ASCAP music in the
programming transmitted by each network'BC

seeks determination of a fee for the
period January 1, 1986 to December 31, 1998;

CBS seeks determination of a fee for the
period January 1, 1991 to December 31, 1998.

BACKGROUND

ASCAP is an unincorporated membership
association that licenses public performing
rights to the copyrighted musical composi-
tions of its members. ASCAP's members
include over 50,000 music composers, lyric
writers, and publishers who own the copy-

rights to a vast number of musical composi-

tions, and who have granted ASCAP a non-

exclusive right to license the performing
rights to these compositions. SF 0 l.z The
society serves both as the hcensing agent and
as the collector and distributor of royalties
for licensed performances ASCAP u Show-

time/The Mmne Channel, Inc„912 F2d 563,

573 (2d Cir.1990). ASCAP also endeavors to
monitor the public performances of its mem-
bers'usic to assure that such performances
are licensed. See Broadcast Must'c, Inc. v.

CBS, 441 US. 1, 20-28, 99 S.Ct. 1551, 1562-

64, 60 L.EcL2d 1 (1979); Tr. at 678-80. AS-

CAPs repertory contains over three million

compositions. The performing rights for

2. The designation "SF" refers to Stipulated
Facts. Hereinafter, "AX'iH be used to refer to
Applicants'xhibits, "DX" for ASCAP exhibits,
"ZC'or joint exhibits, and "Tr." for the trial
transcript. Applicants'rief will bc referred to
as "App. Br.", and their reply brief as "hpp. Rep.
Br." ASCAP's brief will be referred to as "ASCAP
Br.", and its reply brief as "ASCAP Rep. Br."
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these compositions are licensed by ASCAP to

a wide variety of users, including television

and radio networks and stations, cable pro-

gtam senrices, restaurants, clubs, bars, and

other establishments that publicly perform
music. SF 0 2.

Because ASCAP represents a pooling by
members of their copyrights which, among
other advantages, enhances their commercial

posture in negotiating with music users, the
society became subject to an antitrust suit
filed by the United States Department of
Justice. The suit was settled in 1941 when
the parties entered into a Consent Decree
that imposed certain limitations on ASCAP.
See, United States v. ASCAP, 1940-43 Trade
Cases (CCH) %56,104 (S.D.N.Y.1941). In
btvad terms, the Consent Decree, as amend-
ed in 1950, permits ASCAP to obtain from its
members only a non-exclusive agency to is-
sue performance licenses. The members re-
tain the right to negotiate directly the perfor-
mance licenses for their own compositions, or
to assign that role to another entity, and
ASCAP is prohibited from interfering with a
member's prerogative to pursue these alter-
natives. The Decree addresses the manner
in tvhich ASCAP is to issue perfonnance
licenses and requires, inter alia, that ASCAP
"use its best efforts to avoid any discrimina-
tion among the respective fees Qxed for the
various types of licenses which would deprive
the licensees or prospective licensees of a
genuine choice from among such various
types of licenses." Consent Decree, Sec.
VIII.s

As previously noted, the Consent Decree,
Section VI, requires ASCAP to offer a blan-
ket license covering all of the compositions in
its repertory' substantially similar blan-
ket license is offered by Broadcast Music,
Inc. ("BMI"), the other major music perform-
ing rights licensing organization. Stunetime,
912 F2d at 565. BMI's repertory also con-
tains a vast number of musical compositions,
though fewer than the number in the ASCAP

MPOSERS, AUTHORS 4, PUB. ]4]
37 {S.D.N.Y. l993)

repertotp. SF 0 7. The background and
nature of the blanket license has been dis-
cussed in several opinions considering anti-
trust challenges to its validity. See Broad-
cast Music, Inc. v. CBS, 441 U.S. 1, 99 S.Ct.
1551, 60 L.Edged 1 (1979); Buffalo Broad-
casting Co. v. ASCAP, 744 F2d 917 (2d
Cir.1984), cert denied, 469 U.S. 1211, 105
S.Ct. 1181, 84 L.EdM 329 (1985); Columbia
Broadcasting System, Inc, v. ASCAP, 620
FZd 930 (2d Cir.1980), cert. denied, 450 U.S.
970, 101 S.Ct. 1491, 67 L.Edged 621 (1981).

Applicant ABC operates the ABC Televi-
sion Network, which transmits programs,
commercial, promotional and public service
announcements (collectively "broadcast mate-
rial") broadcast by more than 200 affiliated
local stations, including eight stations that
are owned and operated by ABC. SF %3.

Applicant CBS operates the CBS Television
Network, which transmits broadcast material
aired by more than 200 affiliated local sta-
tions, including ten that are owned and oper-
ated by CBS. SF %4. Similar broadcast
material is aired by the NBC Television Net-
work operated by the National Broadcasting
Company ("NBC"), with over 200 affiliated
stations, including seven that are owned and
operated by NBC. SF %6.

ABC and CBS acquire, produce and dis-
tnbute broadcast material to affiliated sta-
tions who then broadcast such programs to
the viewerswithin their area. SF%8. Typi-
cally, a majority of the programs transmitted
by networks to affiliates are supplied to the
networks by independent producers; the bal-
ance are produced by the networks them-
selves. SF %10. While progrants may be
sourced from a multitude of producers or
packagers, each network customarily deals
with only a limited number of such suppliers.
SF %11. Under the network-afKiate rela-
tionship, the networks generate revenues pri-
marily through the sale of commercial an-
nouncements that are aired by affiliates in
conjunction with the programs furnished by
the networks.d SF 0 9.

For a brief history of the evolution of the Con-
sent Decree see. United States v. ttSCAP, 782
F.Supp. 778, 782-85 {S,D.N.Y.199)).

4 Thc Consent Dccrec, Section Vll{B), also re-
quires ASCAP to make a pcr-program license
available to users.

5. The affiliates earn revenues primarily through
the sale of commercial announcements in and
around locally-originated programs, syndicated
programs and network programs. They also re-
ceive payments from the networks as compensa-
tion for airing network programming. SF 'l9.
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While the uses of music in broadcast mate-

rial aired by the networks vary, they may

generally be classified as either feature,

theme, or background music. Feature music

is the principal focus of audience attention,

such as a song sung on a variety show.

Theme music is played at the start or conclu-

sion of a program and serves to enhance the

identification of the program. Music in a

program that is neither feature nor theme is

generally considered background music. SF
I 13.

The music contained in programs supplied

to the networks by independent producers is

typically selected for those programs by the
producers.s SF 0 14. The producers obtain

from the copyright owners of the music se-

lected the right to record the music on the
soundtrack of the program's film or video-

tape in synchronization with the action. Ac-

quisition of this ~led "synch" right does

not carry with it the separate right to per-
form the music. SF 014. By longstanding
ptectice, the right to perform music is li-

censed to the networks by ASCAP and BMI.
SF 114.

During trial, applicants presented consid-

erable testimony concerning the current li-

censing regime under which, in order to
broadcast the programs acquired from pro-
ducers, the networks must acquire music
performing rights for music which is already
fully integrated into the programs. Tr. at
373-75, 660-70. The frequently mentioned
alternatives to acquiring a music performing
license from ASCAP and BMI are "source"

or "direct" hcensing. Source licensing en-

6. For programs produced by the networks them-
selves, music selection is made by the individual
networks and may include prewxisting composi-
tions, works obtained from music libraries or
production companies, or music composed spe-
ciAcally for the program. SF 115.

7. For the period 1970-1980, CBS had heretofore
paid interim fees in the amount $4.32 million pcr
year. JX 21.

8. The 1981 CBS agreement prescribed fees for
each of the years 1970-1980. In 1985, however,
CBS received a most-favored-nations rebate of

tails the program producer procuring per-
forming rights to the music used in the pro-
gram from the copyright proprietors, and
conveying those rights to the network in

conjunction with the performing rights to all
other components of'he program. Direct
licensing entails the network obtaining music
performing rights directly from individual
copyright proprietors. As noted, however,
the networks typically have not secured
source or direct licenses, but rather custom-
arily obtained from ASCAP and BMI blanket
licenses permitting television performance of
all the music in,the repertories of these
societieL SF 0 14; see, Bugs Broadcast-
ing, 744 FZd at 920-22.

Since 1949, the networks have entered into
various blanket license agreements with AS-
CAP. SF 0 20. Of particular relevance to
this proceeding are the four most recent
agreements reached between ASCAP and
the networks. In June, 1981, CBS entered
an agreement ("1981 CBS Agreement"),
which retroactively finalized license fees for
the 1970-,1980 period,t and prospectively es-
tablished fees for the 1981-1985 period. JX
21. The agreement called for total payments
to ASCAP of OSLO million, $62 million of
which was allocated to the 1970-1980 period,'nd

the balance, $44.8 million, used to estab-
lish final fees for the 1981-85 period. The
1981-1985 fees were not apportioned evenly,
but rather began at $8.0 million in 1981 and
escalated to $93 million in 1985.'n

November, 1985, ABC concluded an
agreement with ASCAP, ("1985 ABC Agree-
ment") retroactively finalizing fees for the
1977-1985 period. JX 12. For the period
1977-1980, ABC fees were finalized at $18.84

million, allocated over the entire period rath-
er than on a per-year basis.'or the period

$3.64 million, attributable to the 1977-1980 peri-
od. This amount was not allocated to specific
years, leaving the total Anal fees paid for the
1977-1980 period at $ 18.84'million (an average
of $4.71 million per year). See SF 21.

9. The CBS 1981-1985 fees ran as follows: $8.0
million for 1981; $8.5 million for 1982; $9.0
million For 1983; $9.5 million for 1984; $9.8
million for 1985. JX 21.

10. It was this agreement that triggered the most-
favored-nations rebate of $3.64 million io CBS,
thus resulting in equal fees for CBS and ABC for
the 1977-1980 period.
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Both applicants seek to finalize fees for the
years they respectively remain open.

DISCUSSION

As noted, the Consent Decree establishes a
procedure by which the fees payable for an
ASCAP license are to be determined. Upon
receipt of a written application for a license,
Section IX requires ASCAP to "advise the
applicant in writing of the fee which it deems
reasonable for the license requested." If the
parties are unable to agree upon a reason-
able fee within 60 days, the applicant may
apply to the Court for the determination of a
reasonable fee. In such a proceeding, the
burden of proof falls upon ASCAP to estab-
hsh the reasonableness of its fee proposal.
Consent Decree, Section IX.

The Consent Decree does not provide fur-
ther direction as to how the Court should
arrive at a license fee, nor does it specify any
criteria by which to gauge what constitutes a
reasonable royalty. In ASCAP v. Showtime,
912 F2d at 569, the Second Circuit indicated
that the task of assessing such a fee necessi-
tates an appraisal of "fair market value"—an
appraisal based essentially on an estimation
of "the price that a willing buyer and a
willing seller would agree to in an arms-
length transaction." And in the lower court
opinion in Shottrtime, affirmed on appeal,
Magistrate Judge Dolinger noted that a
proper analysis should seek to "define a rate
or range of rates that approximates the rates
that would be set in a competitive market."
See ASCAP v. Stunvtints, 912 F.2d at 576
(opinion of trial court)."

Yet the very need for such an approxima-
tion reveals the problematic nature of the
analysis envisioned and the enigmatic task
thrust upon a court that must undertake this

In December, 19%, CBS negotiated an
agreement ("19% CBS Agreement"), which

prospectively established fees for the 1986-

1990 period. JX22. The fees began at 493
million in 1986, and escalated to $113 million

in 1990."

In April, 1992, NBC consummated an
agreement with ASCAP ("1992 NBC Agree-
ment"), retroactively finalizing fees for the
period 1976-1991, and prospectively finaliz-

ing fees for the period 1992-1998.tz JX 82.

The agreement called for an additional pay-
ment by NBC of $17.5 million to finalize fees
for the period 1976-1990. For 1991, NBCs
fees to ASCAP were finalized at $113 mil-

lion. For 1992, NBC agreed to pay an
amount equal to 0.44 percent of NBC's aver-
age gross network revenue ts for the years
1991 and 1998.tt For 1998, NBC agreed to
pay an amount equal to 0.44 percent of the
gross network revenues earned in 1998. JX
82

Applicant CBS remains "open" with regard
to final fees for the period 1991-1998. Dur-
ing this period, CBS has paid interim fees to
ASCAP in the amount of $9.8 million per
year for the years 1991 and 1992. SF 1 21.
Applicant ABC remains open with regard to
final fees for the period 1986-1998. During
this period, ABC has also paid interim fees to
ASCAP in the amount of $9.8 million per
year for the years 1986-1992. SF 121.

US. v. AMERICAN SOC. OF CO
Cite as S3 I F.supp.

1981-1985, ABC's final fees totaled $44.8 mil-

lion, the same amount as paid by CBS for

that period. But where the CBS payment
schedule called for escalating fees, ABC allo-

cated a fee of $8.96 million to each year. JX
12.

11. The CBS 1986-1990 fees ran as follows: $9.8
million for 1986; $ 10.2 million for 1987; $ 10.7
million for 1988; $ 11.0 million for 1989; $ 11.3
million for 1990. JX 22

12. Until this agreement, NBC had riot paid final
license fees to ASCAP since the third quarter of
1976. The interim fees NBC had paid ASCAP
between 1976-1990 totalled roughly $ 15 million
less than the sums paid as final fees by CBS for
that period. Tr. at 126, 257.

13. Gross network revenue was defined as the
total amount payable to NBC for the broadcast of
commercial announcements, net of agency com-
missions. JX 32.

14. NBC broadcast the Olympic games in 1992,
earning extraordinary revenues for that year, but
also facing expenses from the games that poten-
tially exceeded the revenues derived. Conse-
quently, in order to avoid saddling NBC with
ASCAP fees calculated from an excessively high
gross revenue base, it was agreed that 1992 reve-
nues would be ignored entirely, and instead an
average of 1991 and 1993 revenues would be
substituted as the appropriate revenue base from
which to derive 1992 fees. Tr. 99-102.

15. The trial court's opinion in Shorvtinre is pub-
lished in the Federal Reporter as an appendix to
the Second Circuit's opinion. ASCAP v. Shorv-
time, 912 F.2d at 572-98.
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evaluation. For underlying such an analysis

is the recognition that the market for blanket

licenses does not typify the model of a com-

petitive market, in the sense that it is not

characterized by multiple sellers, each pos-

sessing negligible market power. Rather,

ASCAP and BMI are in the position of being

the sellers of a unique product to their licen-

sees, and the providers of a unique service to

their constituent members. See BMI tt.

CBS. 441 US. at 20, 99 S.Ct. at 1562. Inas-

much as applicants in this proceeding, and

others similarly situated in like proceedings,

may prefer to depict the product offered by

ASCAP as the composite of individual musi-

cal compositions, the blanket license is "truly

greater than the sum of its parts." BMI ti

CBS, 441 U.S. at 21, 99 S.Ct. at 1563. Be-

yond the performing rights to the music ac-

tually used, the license offers the flexibility of

immediate and unlimited access to a vast

repertory of compositions, without the cost

and delay of consummating individual agree-

ments, and without the concern of exposure

to liability for copy~ight infringement. %ith

regard to ASCAP members, the blanket li-

cense achieves efficiencies in the monitoring

and enforcement of individual copyrights; its

absence would significantly raise the cost of

licensing, and undoubtedly alter the supply

and cost of using the desired compositions.

The efficiencies obtained from an aggregate
license explain the genesis of this atypical

market: "a bulk license of some type is a

necessary consequence of the integration

necessary to achieve these efficiencies, and a

necessary consequence of an aggregate h-

cense is that its price must be established."

BMI n CBS, 441 U.S. at 21, 99 S.Ct. at 1563.

In short, the market for blanket licenses

appears to be one whose natural consequence

is the lack of broad-based competition. To

postulate what prices would prevail were

such a market "competitive" is perplexing in

16. See BMI v. CBS, 441 U.S. at 19, n. 32, 99 S.Ct.
at 1562. n. 32 "It takes an organization of
rather large size to monitor most or all uses and
to deal with users on behalf of the composers.
Moreover, it is inefficient to have too many such
organizations duplicating each other's monitor-
ing of usc." (citing Twentieth Century Music
Corp. r. Aiken, 422 U.S. 151. 162, 95 S.Ct. 2040,
2047, 45 L.Ed.2d S4 (1975)).

theory, impractical in practice, and dubious

in outcome given the efficiencies obtained

due to the aggregating nature of the service

rendered. Little can be adduced as to the

expected behavior of such a market were it

populated by multiple sellers. It is question-

able whether such a market could sustain

many sellers; whether the market would

function efficiently and the price levels at

which its supply and demand would converge

are even more uncertain.ts In addition, lim-

ited evidence is discernible as to the incre-

mental costs facing ASCAP.t7 Consequently,

any rate-setting standard that calls, in the

abstract, for a theoretic construct of a com-

petitive market in blanket licensing must

confront the reality that there exists minimal

evidence as to what that market would look

like, much less the prices it would yield.

[1] Lacking the instruments with which

to construct from start a model to price fairly

the rights at issue, it becomes necessary to

establish a tangible foundation from vrhich to

commence this inquiry. Thus, as in prior

proceedings, the Court finds it appropriate to

consider previous agreements voluntarily en-

tered between the parties, or those similarly

situated, as the starting point of its analysis.

See Stunvtime, 912 F2d at 577 (opinion of

trial court) ("we must look to very imperfect

surrogates, particularly agreements reached

either by these parties or by others for the

purchase of comparable rights"). Such an

approach offers a workable means by which

to advance the analysis in a manner conso-

nant with the stated aims of the Consent

Decree. See Showtime, 912 FZd at 576-77

(opinion of trial court) (deliberating the coun-

tervaiTing considerations relevant to a rate-

setting inquiry, beyond policy of encouraging

price restraint upon ASCAP). The Decree

demands the determination of a "reasonable"

fee; as ASCAP remarks, it does not require
the Court to create the "platonic ideal" of a

competitive market. ASCAP Br. at 4.

Rather than speak in terms of competitive

market pricing, when such a term carries

17. The striking feature of the blanket license is

that it lowers ASCAP's monitoring cost and

therefore may be cheaper to offer than an alter-

native performing license that grants the user

something less than blanket immunity.
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on the basis of the fees ASCAP had suc-

cessfully obtained from other users.

Shotphme, 912 F2d at 570. Where prior
agreements form the starting point of a rate-
setting inquiry, the Court will consider the
distinctive conditions impacting those agree-
ments, and evaluate claims that the agree-
ments were the product of a disparity in
bargaining leverage. With regard to
changed circumstances, the Court must ac-

count for alterations in the economic condi-
tions confronting the parties, as well as ap-
praise variations in the nature and value of
the rights at issue.

[3] With these general principles in mind,
we examine the divergent proposals submit-
ted by the parties as measures of reasonable
blanket license fees. Since ASCAP bears the
burden of establishing the reasonableness of
its approach, its proposal will be evaluated
first.

A. ASCAP's Fee Proposal
ASCAP seeks to discharge its burden by

relying primarily on the terms of an agree-
ment recently entered into between ASCAP
and NBC. The 1992 NBC agreement retro-
actively finalized fees for the period 1976-
1991, and prospectively finalized fees for the
period 1992-1998. ASCAP's fee proposal
suggests for ABC and CBS terms identical to
as those agreed to by NBC for the particular
period for which each applicant seeks to fi-

nalize its feea Thus ASCAP proposes for
ABC the same terms agreed to by NBC for
the years 1986 to 1998, and for CBS the
terms agreed to by NBC for the years 1991

to 1998. The fees assented to by NBC for
these years are as follows:

1986 [redacted]
1987 [redacted]
1988 [redacted]
1989 [redacted]
1990 [redacted]
1991 $11,800,000
1992 0.44% of 1991/1998

average gross revenue'9980.44% of gross revenue

'2]Of course, we do not merely endorse
as appropriate for today the terms of com-

promises concluded yesterday. Rather, this
inquiry must faithfully address both chal-
lenges to the validity of negotiated agree-
ments as reliable benchmarks of reasonable
rates at the time entered, as well as changed
circumstances that may make prior bench-
marks outdated measures of fair value. The
very existence of a rate court necessitates
the initial inquiry:

Though the rate court's existence does not
mean that ASCAP has violated the anti-
trust law, the court need not conduct itself
without regard to the context in which it
was created. The opportunity of users of
music rights to resort to the rate court
whenever they apprehend that ASCAPs
market power may subject them to unrea-
sonably high fees would have little mean-
ing if that court were obliged to set a
"reasonable" fee solely or even primarily

U&. v. AMERICAN SOC. OF COMPOSERS, AUTHORS gt PUB.
Cite as 831 P.supp. l37 tS.D.N.Y. l993)

vague significance within the context uf the

blanket license market, we believe it more

instructive to view the Court's role as a

. moderating influence on ASCAP that serves
"to minimize the likelihood that ASCAP's

evident market leverage may be exerted to

obtain unacceptably inflated price levels for

its licensees." Showtime, 912 F.2d at 576

(opinion of trial court) (citing cases). Per-

forming this function does not require the
Court to ignore the history of the parties'referencesas expressed in their prior
agreements; on the contrary, prices negoti-

ated voluntarily in an arms-length transac-
tion offer the only palpable point from which

to proceed towards an estimation of fair val-

ue for later periods. See Showtime, 912 F2d
at 569; see also, United States u ASCAP;
Application of Home Box Ofhce, Slip Op. at
ll (S.D.N.Y. July ll, 1986) (interim fee opin-

ion) ("invocation of a previously negotiated
agreement as a guide to interim fees is based
on the premise that both parties'ncoerced
acquiescence to the terms of the contract
reflects their conclusion that those terms are
reasonable under then-current conditions").

1S. Consistent with the provisions of the 1992
NBC agreement, ASCAP's proposal calculates
1992 fees for each of the networks as a pcrcent-
agc of thc average network gross rcvcnuc for
1991 and 1993. Of course, the purported ratio-
nale behind that provision of thc NBC contract,
the surge in NBC revenues and costs in 1992 duc

to the Olympic Games, does not apply to ABC
and CBS. See note 14, supra.

19. Consistent with the NBC agreement, gross
revenue is taken to mean broadcast revenue, net
of agency commissions.
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SF 121. According to applicants'rojec-
tions, ASCAV's percentage-of-revenue pro-

posal for lid~'nd 1993 would yield the fol-

lowing fees:

ABC CBS
1992 (redacted) [redacted)
1998 [redactedJ [redacted)

AX 127, 152. ASCAP's proposal also seeks

from the applicants interest on the amounts

by which the recommended fees exceed pre-

vious interim fee payments; interest is to be

computed from April 80, 1992, the date of the
NBC agreement. Tr. at 87; ASCAP Br. at
6-7.

The principal argument advanced by AS-

CAP in support of its proposal rests on the
theory that there is no better measure of a

reasonable fee than the price recently agreed

to voluntarily, in an arms-length transaction,

by a network situated similarly to the two

applicants. Indeed, the Consent Decree it-

self adjures ASCAP to treat users even-

handedly; Section IV(C) enjoins discrmina-
tion in license fees between licensees similar-

ly situated. In broad terms, ABC and CBS
do appear to be situated similarly to NBC.
All three networks ate approximately the
same size,~ operate in the same mannerst
earn roughly equivalent revenues,~ and use
ASCAP music in a similar fashion and in

approximately the same amounts. Tr. at 79-
80; DX Q.

Additionally, ASCAFs proposal professes
to respect the experience of applicants'wn
history; the fees resulting from the present
proposal are "in line," ASCAP maintains,
with fees generated by prior agreements en-

tered into by ABC and CBS. ASCAP Br. at
7-9; Tr. at 50-51 (testimony of ASCAP chief
economist Dr. Peter Boyle that ASCAP's

proposal is "status-quo type deal"). With

regard to CBS, the proposed 1991 fee of

$113 million is the same as the fee paid by
CBS in 1990; a/usted for infiation, the fee
would be lower than the prices CBS had
previously agreed to for each of the last ten
years. Tr. at 55-56; DX N.~ Using appli-
cants'rojections, ASCAFs percentage-of-
revenue proposal for 1992 and 1993 yields, in
absolute dollar terms, fees equal to or lower
than the amounts paid by CBS in 1989 and
1990. AX 127, 152; SF 0 21. As a percent-
age of gross revenue, the 0.44% rate sought
for 1992 and 1998 is lower than the average
rate reflected in the fixed fees paid by CBS
during the years 1981 to 1990 (an average of
[redacted] of gross network revenue).~ DX
D. With regard to ABC, while the proposed
fees are higher in absolute dollar terms than
the final fees ABC has paid in prior years,
adjusted for inflation, the average of the fees
proposed for the years 1986 through 1991 is
lower than the average of the fees paid by
ABC during the years 1981 through 1985.

See DX M.~ As a percentage of gross reve-
nue, the 0.44% rate for 1992 and 1993 is close
to the average rate yielded by the fixed fees
paid by ABC during. 1981 to 1985 (an average

20. SF 13. 4. 6.

21. SF ~ 8-1 1.

22. JX4, 5; AX 7.

23. Using the consumer price index as a measure
of inflation, with the average of CPI for 1982
through 1984 as the base.

24. CBS's fixed fees, when expressed as a per-
centage of revenue, yielded a lower rate in each
of the years 1990 to 1981 than the 0.44% rate
prcscntly proposed. with the exception of one
year, 1983, where the fee amounted to [redacted]
of gross revenue. DX D.

25. The Court calculated, from ASCAP exhibit M,
the average of thc proposed fees for 1986

through 1991, as expressed in real dollars, and
compared it to the average of the fees, as ex-

pressed in real dollars, paid during the years
19&1 through 1985. ASCAP preferred a compar-
ison that used 1981 as the base year to show that
the proposed fee for each of the years 1986
through 1991 is lower than the 1981 fee in real
dollar terms. However, the same docs not hold
true when comparing the fees ASCAP proposes
to the fees paid in the years 1983 through 1985.
See DX M. The difference may be explained by
the fact that ABC's total fees for 1981 through
1985 were apportioned evenly across each of
those years, rather than on an escalating scale,
and thus the 1981 fees are bound to appear
higher in real dollar terms. In short, taking an
average over the two periods provides a more
instructive comparison.
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able to the 1976-1990 period, the network

apparently viewed ASCAFs interest claim

seriously. Tr. 255-60, 266-68. The trial rec-

ord reveals assessments of NBC's interest
exposure, ranging from NBC's appraisal of

@5 to $45 million,~ to ASCAFs estimate of

$15 to $17 million.~ Tr. at 257, 128. The
parties appear to have agreed, in their fee

discussions, to settle the 1976-1990 open pe-

riod in conjunction with the determination of

fees for the period 1991 to 19S3. Tr. at 260-

62, 26&68, AX 4. The 1992 NBC agreement
ostensibly represents the compromise struck
to settle the "whole ball of wax;" the means

by which to set fees on a forward basis
through 1993, as well as to arrive at a final

disposition for the previous period, including
a resolution of the interest issue. Tr. at 266-
278. NBC asserts that it viewed the deal as
an exphcit exchange: ASCAP bartering its
claim to a payment designated as interest in
return for .both premium fees during the
1991 to 1993 period and ASCAFs preferred
percentage of revenue format for 1992 and
1993.~ Tr. 271-79, 282-83. Based on this
testhnony, applicants urge that the agree-
ment entered into by NBC was induced by
concerns particular to NBC and cannot be
considered as the benchmark of reasonable
fees for ABC and CBS&pp.Br. at 22-27.

1. Prior Benehmarks

[4] Applicants vigorously contest the va-

lidity of reliance on the prior agreements
between the networks and ASCAP. With

respect to replicating the 1992 NBC agree-

ment on the assumption that it is probative

of reasonable fees for ABC and CBS, appli-

cants maintain that they are not situated in a
position similar to that of NBC at the time

that network negotiated its contract. Testi-

mony from the NBC executive who directed

the negotiations culminating in the 1S92

agreement profiles the circumstances unique

to NBC that formed the basis for this agree-
ment. Tr. at 249-87 (testimony of Richard
Cotton, NBC Executive Vice-President and
General Counse1). Prior to 1992, NBC re-
mained open with respect to finalizing its
ASCAP fees for a prolonged period dating
from the last quarter of 1976. Tr. at 250.

NBCs interim payments to ASCAP for the
1976-1990 period totalled approximately $15

million less than the amounts paid as final
fees by CBS. Tr. at 126, 257; Applier. at 23.

In its fee discussions with NBC, ASCAP
appears to have asserted that the network
should make-up the $15 million shortfall as
well as pay interest for the substantial period
it had use of this money. Tr. 126-28, ~7,
266-68; DX A. While NBC repeatedly re-
sisted the notion of paying interest attribut-

ASCAP disputes NBC's characterization of
the 1992 agreement. Initially, ASCAP notes

U.S. v. AMERICAN SOC. OF CO
Cue asB3l F~FP. l3

of [redactedl of network revenue).'"'X
000; Bee Tr. at 51-60.

26. ASCAP points out ABC's revenue figures
through 1984 include "other" revenue—revenue
not derived from the sale of broadcast time—
while the figures for 1985 to 1991 do not. If the
"other" revenue were excluded from the pre-
1985 figures for consistent comparison. the reve-
nue figures would be lower and thus the percent-
age of revenue rate yielded by the fixed fees for
the 1981 to 1985 period would bc: higher.

27. This range reflects two internal computations
performed at NBC. One was based on the rate
used by the Court in Shoivtime—prime plus three
percent—resulting in interest in the order of $37
to $45 million, depending on the compounding
method employed. The other was based on the
flat prime rate, resulting in interest in the order
of $25 to $29 million. Tr. at 257. That a base
amount of $ 15 million could generate interest
levels in the magnitude of $45 million seems, at a
glance, to be the product of fairly generous inter-
est rates applied on a compound rather than
simple interest basis. Were the matter to be
litigated, the prospects of interest exposure of
these magnitudes may have affected NBC's view

of its total liability; however, from the perspec-
tive of negotiating the 1992 agreement, the claim
that NBC considered itself offsetting a $45 mil-
lion dollar exposure must bc: viewed with skepti-
cism when the facts reveal that ASCAP's signifi-
cantly lower estimates were communicated to
NBC. Tr. at 255, 267.

28. Mr. Cotton's testimony reveals that the lowest
amount ASCAP was willing to accept as interest
was $9 million. Tr. at 267.

29. The percentage-of-revenue approach repre-
sents a departure from the practice of the prior
20 years. Tr. at 216. During fee negotiations,
NBC appears to'have expressed its willingness to
discuss a percentage of revenue format, as "an
additional carrot to try to get sc:ttlement discus-
sions going." Tr. at 271-72. NBC maintains it
deemed the revenue-based approach undesirable
and inappropriate, but offered to acquiesce in the
hopes of reaching a resolution acceptable to the
network in terms of its exposure from the open
period. Tr. 271-75.
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that it was far from a foregone conclusion

that NBC would match the fees CBS had

paid for the 1976 to 1990 period, much less

pay a sizable sum of interest on the short-

fall.» ASCAP's interest claim rested largely

on the award of interest in Showtime, Slip

Op. at 3, (October 13, 1989); generally, prior
agreements between the parties did not pro-
vide for interest payments. ASCAP Br. at
15. ASCAP also argues that the fees pre-
scribed by the NBC agreement "are consis-

tent with" the fees that CBS accepted in its
most recent agreement, undermining the
contention that the NBC deal was distinctive

due to NBC's peculiar position and thus inap-

propriate for ABC and CBS. Finally, AS-

CAP suggests that the claim that NBC would

agree to pay a premium in fees to ASCAP
during any period between 1986 to 1993 im-

putes a significant degree of imprudence on

the network's part with regard to its fee
obligations to BMI; NBC's contracts with
BMI required the network to pay final fees
equalling 85% of NBC's final fees to ASCAP
for the period 1986 to 1990, and 100% of the
final fees NBC paid to ASCAP for the years
1991 and 1992, Tr. 2Fi-301; ASCAP Br. at
16-18; JX 94-97. Consequently, it would be
reckless for NBC to agree to pay substantial
excesses to ASCAP for the 1986 to 1992

period, when the premiums reflected in those
fees would have to be duplicated in large part
in the fees paid to BMI.

Despite the explications offered by AS-

CAP, we think applicants have raised suffi-

cient questions as to the similarity in circum-
stance between themselves and NBC to cast
doubts on the validity of replicating the
terms of the NBC agreement for ABC and
CBS. Even if it remained uncertain that
NBC would ultimately have to match CBS's

30. ASCAP explains that NBC made it clear that it
would seek to pay less than CBS if the matter
were litigated. ASCAP Br. at 14; AX 6.

31. That ASCAP's interest claim "rested almost
entirely" on the Shou~time decision does not alter
thc reality that this Opinion was the only litigat-
ed final fee decision to date; NBC did not have
the benefit of a judicial precedent on the issue to
thc contrary. ASCAP apparently requested an
interest award in that proceeding, as it does in
the present proceeding.

payments to ASCAP for the 1976—1990 peri-
od, as well as pay interest on the shortfall, it
is readily apparent that ASCAP pressed its
interest claims and that NBC took these
claims seriously. The magnitude of the in-

terest calculations arrived at by NBC, the
network's awareness of the Sttolttme " deci-

sion and the interest levels assessed in that
case, the repeated references in fee discus-

sions to ASCAP's interest claims and NBC's

view that an unfavorable resolution of the
question was a "dealbreaker," all support the
conclusion that NBCs interest exposure in-

fluenced the terms to which it acquiesced.
The fact that the fees dictated by the NBC
agreement are roughly "consistent with" the
amounts under the 1985 CBS agreement~
does not address squarely the claim that in
1992, NBC deemed a lower fee to be reason-
able and may have struck a more favorable
bargain if unencumbered by its peculiar cir-
cumstances. With regard to the reference to
NBC's BMI obligations, we agree that the
magnitude of the premium that applicants, in

their post-trial briefs, claim is reflected in the
NBC fees does not indicate an entirely sound
or balanced approach by NBC towards its
total cost for purchasing music performance
licenses: it seems imprudent to pay premi-
ums of $8 to $4 million a year to ASCAP to
offset an interest exposure that ASCAP itself
estimated to be in the range of $15 to $17

million, and for which ASCAP had indicated
it would accept a $9 million payment in set-
tlement, if those premiums were to be dupli-

cated, dollar for dollar, in the fees paid to
BMI for 1991 and 1992.~ See App.Br. at 24-
27, ASCAP Rep.Br. at 5-6; Tr. at 128, 255-
56, 267. However, the fact that music users
are apt to make exaggerated estimates of the
amounts paid in excess to ASCAP does not

32. Specifically, the NBC agreement prescribed
fees in amount of approximately $2.2 million
more than what CBS paid for the period 1976 to
1990, a 1991 fee that matched CBS's 1991 pay-
ment, and a percentage of revenue formula for
1991 and 1992. SF 121.

33. A premium of $4 milIion a year to ASCAP for
1991 and 1992, would result in a total premium
of $ 16 million in music licensing expense, ii't is
assumed that an equivalent payment to BMI also
constitutes a $4 million premium to that society.
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Consequently, we do not find ourselves

obliged to prescribe fees for applicants on

the basis of what ASCAP was able to obtain

from another user when the facts indicate a

high order of probability that the fees ob-

tained were through circumstances particular

to that party. See Showtime, 912 F2d at
570. We thus agree with applicants that
ASCAP has failed to meet its burden of

demonstrating that the 1992 NBC agreement

is probative of reasonable fees for ABC and

CBS.

U.S. v. AMERlCAN SOC. OF COM
Ctteas83I F.supp. 13

invalidate entirely the claim that there was

some degree of premium reflected in the fees

agreed to by NBC to compensate ASCAP for

interest due over the considerable period

that NBC had failed to finalize its fees. If

the premiums are appraised at a lower order

of magnitude, the NBC agreement appears

more sound with respect to the additional

royalties due BMI. Indeed, if we take Mr.

Cotton's testimony at face value, it would

appear that NBC was "so focused on avoid-

ing the payment of any interest fee in the

ASCAP arrangement," that the network did

not consider the consequences as to BMI.~

Tr. at 292. Even if we were to discount Mr.

Cotton's testimony as ASCAP would prefer,

it is simply inconceivable that the 1992 NBC

agreement would not reflect the duration of

the open period and the interest claims accu-

mulated therefrom. To accept this position

would compel us to ignore the reality of

NBC's open period dating to 1976, ASCAP's

repeated demands for interest and NBC's

steady resistance, the network's insistence

that a resolution of these questions be part of

any agreement reached between the parties,
ASCAP's ability to obtain its preferred per-

centage-of-revenue format„which was a sub-

stantial departure from prior practiceP and

NBC's success in avoiding a lump sum pay-

ment to ASCAP designated as interest—all

facts with which ASCAP does not take issue,

and all facts that strongly suggest a compro-

mise. Even if the agreement may not have

been as explicit a "horse trade" as applicants

claim, the record reveals that it was at least

implicitly influenced, if not entirely induced

by the unique conditions confronting NBC.

Applicants'heory is untenable. First, the

CBS 1981 agreement finalized fees retroac-

tively for the 1970 to 1980 period, as well as

prospectively for the 1981 to 1985 period.

That the same agreement established the
fees for both periods quickly undermines the
hypothesis that the pendency of the antitrust
litigation was the reason for the difference in

[5) Applicants also take issue with the
validity of relying on any of the other three
prior agreements between ASCAP and the
networks as benchmarks of reasonable royal-

ties. With regard to the 1981 CBS agree-

ment, applicants contend that the loss of
CBS's antitrust suit in 1981 eliminated a

meaningful constraint on ASCAP's market

power, the subsequent agreement reached

between CBS and ASCAP reflects the per-

formance society's unbridled abiTity to price

the blanket license at levels reflecting the
limited alternatives available to CBS. App.

, Br. at 32-34, Tr. at 706-07, 710-13 (testimo-

ny of applicants'xpert economist, Professor

George Benston). Nothing else, applicants

contend, can account for the precipitous in-

crease in fees between 1980 and 1981.

It hardly appears a bargain for NBC to agree to
these sums, when the estimate that ASCAP itself
brought to the table to initiate negotiations was a
demand for $ 15 to $ 17 million in interest, and
when ASCAP indicated it may accept $9 million
lump sum to settle the interest issue. Of course,
if NBC realistically believed it faced exposure in
the order of $37 to $45 million were the matter
litigated, then the numbers proffered by appli-
cants in their post-trial submissions may appear
more plausible.

34. Questions as to the impact of the 1992 agree-
ment on NBC's fees to BMI arose during cross-
examination of Mr. Cotton. Tr. at 287-302. The
testimony docs not offer a full picture as to how

NBC viewed its BMI exposure relative to the
considerable weight it placed on avoiding an
ASCAP agreement authorizing a lump sum pay-
ment to ASCAP designated as interest.

3S. ASCAP submits that NBC willingly pursued
the percentage-of-revenue approach, while the
network maintains it consistently preferred the

flat fee arrangements of previous years, but of-

fered to relent to resolve the interest question.
Irrespective of the degree to which NBC may
have been amenable to the revenue based meth-

od, it is apparent that ASCAP favored the formu-

la and endorsed its application for NBC, as it

does here for ABC and CBS.
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fee levels between 1980 and 1981.~ Second,

CBS cannot adequately explain why it did

not seek rate-court adjudication of its 1981 to

1985 fees, if it truly believed the "precipitous
increase" reflected, in large part, a premium
over the reasonable sums due. Third, the
fact that the 1985 ABC agreement estab-
lished the same total amount as that paid by
CBS for the 1981 to 1985 period, while simul-

taneously setting lower fees than CBS's pay-
ments for 1977 to 1980, supports the conten-
tion that the 1981 to 1985 fees were deemed
reasonable. Finally, ASCAP offers an as-
sortment of factors—the growth enjoyed by
the networks in the 1970's, the surge in
inflation during the period at issue, and the
dynamics of ASCAP-network relations in the
1970's—that offer more viable explanations
for the increase in ASCAP fees during the
early 1980's than the one posited by appli-
cants.

With respect to the 1985 ABC agreement
that finalized fees for the 1977 to 1985 peri-
od, applicants appear to advance the same
argument as that raised against the 1981

CBS agreement. Appar. at 43-45. Appli-
cants seem to suggest that the failure of the
CBS antitrust suit, which resulted in CBS
agreeing to inflated fees for the 1980 to 1985

period, also saw ABC inevitably faced in 1985
with no viable alternative than to agree to
the rates acquiesced in by CBS in 1981. As
noted above, we find little merit in this theo-
ry. In fact, ABC's position is even less
tenable than that of CBS: ABC's fees were
established retroactively—thus the network
had the perspective of CBS's experience as
well as the benefit of hindsight.

In their post-trial brief, applicants also al-
lude to their difficulties in obtaining viable
per-program licenses from ASCAP, despite a
persistent five-year effort beginning in 1981.

App.Br. at 44-45. The networks appear to
imply that the lack of viable per-program
alternatives may have influence'd ABC to ac-

36. Applicants attempt to explain away this glar-
ing fact by'attributing the difference in pre- and
post-1981 fees to the allocation or distribution
constraints facing ASCAP. Tr. at 712-14. How-
ever, applicants'xpert failed to explain to any
degree of satisfaction why an agreement that

cept reluctantly the terms ASCAP offered
for blanket licenses in 1985. The record
provides sparse support for this proposition.
Moreover, the rate-court alternative re-
mained ever-present; applicants do not ex-

plain why ABC failed to pursue its objective
further through acgudication, if the network
had in fact favored per-program licenses.
See Consent Decree, Sec. VIII (enjoining
ASCAP from discritninating among fees for
various types of licenses so as to deprive
users of genuine choice); sot also, United
States tt ASCAP, 586 FSupp. 727, 729
(S.D.N.Y.1984) ("mandatory per-program op-
tion remains an integral part of the injunc-
tive relief provided for by the decree, neces-
sary to provide users with a viable alterna-
tive to the blanket license"). In any event,
there is meager evidence in the record that
ABC's frustration in accessing the per-pro-
gram route induced it to enter the 1985
agreement. Because applicants did not vig-
orously press this claim, we do not discuss it
at greater length.

Applicants make two claims with respect to
the unsuitability of the 1985 CBS agreement
as a benchmark of reasonable royalties.
First, applicants claim that the agreement
was the outcome of an overly optimistic out-
look on the network's part as to its future
prospects. Based on "rosy" projections con-
tained in a series of reports entitled The
Road to 1990, prepared under the direction
of David Poltrack, CBS Senior Vice Presi-
dent of Planning and Research, the network
submits that it anticipated robust economic
health into the 1990's; the fees CBS agreed
to pay ASCAP refiect that mistaken opti-
mism. App.Br. at 40-43.

The record contains few if any facts that
support this claim. There is scant evidence
that CBS relied on the Poltrack forecasts in
arriving at a fee for ASCAP. While the
testimony of CBS's able negotiator George
Vradenburg suggests that the forecasts were
the source of "general corporate optimism,"
there is no indication that these reports influ-

spans an extended period and spawns artificially
inflated fees would then see the premiums pro-
duced allocated to one particular interval of the
entire period, at the expense of another interval.
See Tr. 712-14.
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that a sophisticated and seasoned market

participant such as CBS was moved to gener-

osity in the music licensing fees it was willing

to pay by pie-in-the-sky forecasts of the na-

ture contained in The Road to 1990.

Second, applicants also claim that the 1985

CBS agreement was the reluctant result of

the network's failure to achieve alternative

source and direct licensing for music per-

forming rights. George Vradenburg, CBS's

former general counsel, testified to a four-

year effort by the network to obtain agree-

ments with composers, publishers and pro-

gram packagers to convey their music per-

forming rights to CBS, in the event CBS

chose at some future date not to operate
under a blanket license. Tr. 408-06. The

testimony suggests that despite fairly "seri-

ous and intense" . efforts, CBS's venture

proved fruitless: while the network vs able

to obtain cooperation from the composers it
hh"ed for programs produced in-house, it was

able to obtain agreement from only a handful

of program packagers. Tr. 416-24. Even if

CBS had been successful in overcoming the
reluctance of many to grant the options it

sought, the network estimated the total cost

would have,exceeded the cost of a blanket

license due to two factorsi first, the incentive

for individual suppliers to hold-out and

charge premium prices for musie rights
knowing the network was obliged to obtain

all licenses at the source; ~ second, the "in-

flated royalties"" ASCAP furnishes to mem-

bers whose works have been performed on

networks.'he result of these failures, ar-

U.s. v. AMERICAN SOC. OF CO
Cite as 83 t F.Supp.

enced, much less formed the basis for the

fees negotiated iath ASCAP.~ Tr. 425-26,

435-87. Absent from the record is any credi-

ble connection between the Poltrack predic-

tions and the claim that CBS was amenable

to increased outlays in its programming

costs. Nor do The Road to 1990 reports

appear to be in the nature of a financial

planning guide to which CBS may have re-

ferred in assessing the expenses it was will-

ing to incur. The forecasts are silent with

regard to the changing cost structure con-

fronting the networks and thus, by them-

selves, are an inappropriate basis for finan-

cial decision-making of any sort. Tr. at 348-

50. Moreover, the reports do not aspire to a

careful appraisal of CBS's individual econom-

ic prospects, but rather speak broadly in

terms of cumulative network grew&, thret.

network share, and collective network perfor-

mance. It appears that in the face of gloomy

forecasts for network decline ~, The Road to

1990 reports were offered as assuring esti-

mates of the promising performance of net-

work television in an environment sporting
nevi competitive challenge~taments to

the enduring viabiTity of the network "dino-

saurs" in the evolving climate envisioned

ahead. See Tr. at 808, 850-%, 486. The

Poltrack predictions thus seem to be more in

the nature of reports prepared for public

relations or for designing marketing and

sales strategies, than as reliable guides for

financial planning, or as the basis of decisions

respecting the costs of production or opera-

tion. Tr. at 308. In any event„ the record is

barren of facts that can persuade the Court

37. Notably. Mr. Vradenburg never testified that
he had Mr. Poltrack's projections in mind, much
less relied on them in arriving at the fee levels to
which he tvas willing to accede for music perfor-
mance licensing. Nor did he suggest that favor-
able forecasts fostered a generous disposition at
CBS towards the operating costs the network
was willing to bear into 1990.

38. Both Mr. Poltrack and Mr. Vradenburg testi-
fied that they were aware that other predictions
were considerably more pessimistic those con-
tained in The Road ro 1990. Tr..436,.35-53.

39. One of the advantages of the blanket license is
that it obviates the need for individual negotia-
tions and thus eliminates the difficulties of deal-
ing with hold-outs.

40. The reference is to an ASCAP distribution
practice known as the "spot adjustment factor."

SF 17; Tr. 155-57. Since 1967, a percentage of

the license fees collected by ASCAP from local

television stations has been allocated, for distri-

bution purposes, to ASCAP members whose

works have been performed by the networks.

This percentage represents an estimation by AS-

CAP's independent survey experts of the percent-

age of local station license fees derived from the

revenue generated by commercials in or adjacent
to network programs. The practice is permitted

by Court Order, see JX 2 at 2, and is not chal-

lenged here. Nor is it really clear what effect the

practice would have,.on the cost of source and
direct licensing were specific terms and prices to

be precisely negotiated (Mr. Vradenburg's testi-

mony indicates that CBS's negotiations were

only over options to obtain source and direct
licenses, with prices to be determined later,
when CBS chose to exercise its options).
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gue applicants, was that CBS had no alterna-
tive but to agree to the terms ASCAP de-

manded for a blanket license.

The evidence submitted provides an inade-
quate basis to find that the 1985 agreement
saw a frustrated CBS resigned to paying an
unreasonable price for a blanket license after
the failure of exhaustive efforts to secure
alternative forms of licensing. Evidence re-
garding the source and direct licensing initia-
tives pursued by CBS remains insufficient
for the Court to assess the intensity or pur-
posefulness of the efforts undertaken.s'or
are we able to determine the posture under
which these initiatives arose; whether they
were exploratory—in the nature of attempts
to obtain leverage against ASCAP or to pro-
cure a competitive yardstick for the blanket
license—or whether they were serious efforts
to establish a system of alternative licensing
capable of prompt and practical implementa-
tion. In any event, the diriculties CBS faced
in opening the source and direct licensing
routes—including any hurdles erected by
hold-outs and by ASCAP's distribution meth-
ods—are relevant here only insofar as they
affect the prices CBS agreed to pay in the
1985 agreement. On this score, the record is
conspicuously silent. There was no testimo-
ny indicating either the prices CBS suggest-
ed as reasonable, or the premiums it believed
it paid due to its failure to secure source and
direct licenses. While CBS declares that it
saw no alternative but to come to terms with
ASCAP on blanket license fees, there is
nothing in the record to indicate the amount
of excess fees, if any, that ASCAP was able
to extract as a result.ss On the contrary, the
record suggests that fees agreed upon were
acceptable to CBS:

41. ASCAP goes to great lengths to reveal the
"curiouslv incomplete" nature of the evidence
presented. Applicants failed to call as a witness
the individual who primarily conducted the
source and direct licensing efforts. Instead, the
testimony offered, and the documents submitted,
largely provide second-hand accounts of the re-
sults reached. Missing from these accounts is an
explication of the types of resistance encountered
or of thc nature of the concerns expressed by the
publishers and program packagers. Moreover,
much of the correspondence submitted as exhib-
its postulates the 1985 CBS agreement and
therefore is not pertinent as to the impact of
thcsc efforts on the terms of the 1985 contract.

[T]he absence of a competitive measure of
the value of the ASCAP/BMI licensed
rights is a real, business issue; as a prac-
tical matter, however, if a license is avail-
able to CBS at current rates in years after
1984, there probably won't be an "issue"
which will require people to focus on trying
to find alternatives to current practices.

AX 27 (Vradenburg memorandum describing
discussion with ASCAP general counsel Ber-
nard Korman in December 1984 regarding
CBS's source licensing efforts). The prices
agreed upon were in fact consistent with
then-current rates: the 1986 fee was identi-
cal to that of 1985, while subsequent years
showed moderate increases in line with those
of the prior period ($15 million over five

years).

Related to the claims concerning CBS's
experiences at seeking source and direct li-

censing, apphcants also attempt to character-
ize each of the prior agreements between the
parties as products of the substantial market
power that the blanket license affords AS-

CAP. Given the nature of music use in
network television, a licensing system com-

bining direct and source licenses could func-
tion efficiently, argue applicants, were it not
for the restraints imposed by the blanket
license regime. Most network programming
is pre-recorded, and most of the music con-
tained therein is composed specifically for
the program pursuant to composer-for-hire
agreements..SF f 10. Tr. 373-74, 584-84.
In these transactions, the producers select
composers and negotiate the prices for the
services performed, as well as the fees for
the licensing of synchronization rights; music
performing rights, however, are reserved for

42. Even Mr. Vradenburg's testimony does not
manifest that the fees agreed upon were unrea-
sonable:

"We were looking for a two-to-three-year li-
cense so that we could continue our efforts,
and ASCAP quoted us a blanket license fee
which at least in our estimation was unwar-
ranted.... It had significant jumps in the
fees. We went back to ASCAP and sought
lower fees. They would agree to lower fees
only if we extended the license five years. So
we ended up agreeing to a five year license
from 'gb to '90.

Tr. at 425.
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whether ASCAP has discharged its burden of
establishing that its fees are reasonable; the
inquiry raised by applicants'laims concerns
whether the blanket license empowers AS-

CAP to extract excessive fees from the net-
works, so as to undermine reliance on the
prior agreements entered between the par-
ties. See SItotatime, 912 F28 at 570 (failure
of antitrust plaintiffs to prove an antitrust
violation does not mean that Magistrate
lacked evidence sufficient to support a find-

ing that ASCAP enjoys more market power
than it would in a freely competitive market
for music rights). Inasmuch as the Court
was not eager to retry, in this limited rate
proceeding, issues raised and resolved in pri-
or antitrust cases, we permitted applicants to
proceed with their inquiry, confined to the
specific purpose of demonstrating the conse-
quences of blanket licensing on the prices the
networks ultimately consented to in their
agreements with ASCAP.~

The cornerstone of applicants'laim is that
the "all-or-nothing" aspect of the blanket li-

cense makes other licensing alternatives vir-
tually impossible. Yet as the Second Circuit
found, and as applicants themselves seem to
recognize,~ the availabihty of per-program
licenses substantially undermines this claim.
See Buffalo Bmadcasting tt ASCAP, 744
F2d at 926-29 ("the availability of the pro-
gram license enables [the stations] to forgo
the blanket license and still obtain music
rights for any program for which direct li-

censing proves infeasible"). While applicants
assert that ASCAP has consistently resisted
offering per-program licenses, they are un-
able to explain why the networks did not
resort to the Court if ASCAP's fee demands
deprived them of a "genuine choice" among
licenses. Indeed the path remained ever-
open; in 1984, this Court denied ASCAP's
motion to amend the Consent Decree to per-
mit ASCAP the prerogative to deny per-

U.S. v. AMERICAN SOC. OF CO
Cite ss 83t F.Supp.

licensing by the composer's chosen music

pel lt)rming rights society. Applicants main-

tain that absent the blanket licensing system,

there would be no reason why the producer

could not also acquire from the composer

music performing rights on the networks'ehalf.

The "all-or-nothing" aspect of the
blanket license, however, makes it prohibi-

tively costly for parties to pursue this
course 3 in order to benefit from accessing
licenses at the source, the network would

have to be prepared to forgo the blanket
license entirely. Thus, before crossing such

a rubicon, the network would have to succeed

in obtaining performing rights to all the mu-

sic in its programs, a daunting task both in

theory and practice.

The issues raised by these claims sound
strikingly similar to issues deliberated at
great length in the antitrust cases brought
against the performing rights societies. See,

e.g.. CBS tt ASCAP, 400 F.Supp. 737

(S.D.N.Y.1975), mt&'d, 562 FZd 130 (2d Cir.
1977), rct''d, BMI n CBS, 441 U.S. 1, 99 S.Ct.
1551, 60 L.Ed.2d 1 (1979), on remand, 620
F.2d 930 (2d Cir.1980), cert. denied, 450 US.
970, 101 S.Ct. 1491, 67 L.Edged 621 (1981);
Buffalo Broadcasting Ca n ASCAP, 546

F.Supp. 274 (S.D.N.Y.1982), re'd, 744 F2d
917 (2d Cir.1984), cert. denied, 469 U.S. 1211,

105 S.Ct. 1181, 84 L.Edged 329 (1985). The
final result of those cases was a rejection of
the claim that the blanket license prevents
music users from licensing performing rights
through alternative means so as to function
as a restraint of trade. Applicants urge that
the context in which their theories are raised
in this proceeding distinguishes the conclu-
sions reached in those cases. The focus of
the antitrust cases was on whether the blan-
ket license operates an unlawful restraint of
trade; the inquiry centered on plaintiffs sus-
taining their burden of establishing that they
lacked realistic alternatives to the blanket
license. The focus in the instant case is on

43. The blanket license agreements between AS-
CAP and the networks do not contain carve-out
features under which the network would receive
credit against its blanket license fees for the
compositions it was able to access through
source or direct licensing.

44. Despite the assault applicants make on all
agreements entered into with ASCAP, the fee

proposal applicants advance also admits the ne-
cessity of finding a prior agreement from which
to commence analysis.

4S. See App.Br. at 16, n. lo: "A fairly priced per-
program license would facilitate resort to source
and direct licensing."
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pn.gi"am licenses to broadcasters that held

blanket licenses with BMI. See United

State~ n ASCAP, 586 F.Supp. 727 (S.D.N.Y.

19M). While ABC did pursue per-program
license negotiations with ASCAP that ulti-

mately faltered, none of the networks availed

themselves of the rate-court alternative.
They should not be heard now 'to complain
that high fee levels precluded resort to per-
program licenses:

The availability of a judicially enforceable
requirement of a 'reasonable'ee preciudes
any claim that the program license rate is
too high, especially in the context of televi-

sion stations regularly represented by a
vigorous committee with the demonstrated
resources, skill, and willingness to invoke

the rate-adjustment process.'

Bnffalo Broadcasting v. ASCAP, 744 F2d at
927. Consequently, it is difficult for the
Court to accept that the nature of the blan-
ket license forecloses access to other licens-

ing options when the vital path bridging
these alternatives does not appear to have
been vigorously pursued by any of the inter-
ested paries. Cf. id. at 926-33 (characteriz-
ing per-program license as bridge to source
and direct licensing).

ASCAP, of course, submits that the blan-
ket license has always been the license of
choice due to the efficiencies it provides.
Indeed, this claim finds much support in the
language of the antitrust cases ASCAP has
survived. See, e.g., Buffalo Bmadcasting,
744 FZd at 934 (Winter, J., concurring) ("the
lack of use of alternatives does not signal a
restraint on competition but merely reflects
the competitive superiority of the blanket
license"). Applicants, however, maintain that
irrespective of the efficiencies the blanket
license may generally afford, within the con-
text of network music use, source licensing
can offer an equally efficient alternative. Tr.
668-85 (testimony of Professor George Ben-
ston). Accepting applicants'heory at face
value, the prospect that networks may be
able to access performing licenses at the
source irithout incurring prohibitive transac-
tion costs could appear as a viable alternative
from the networks'erspective; however,
any theory extolling the feasibility of such
alternatives must address the efficiencies lost

from the perspective of composers and pub-

lishers. In the absence of licensing through
ASCAP, alternative mechanisms for monitor-

ing music use and enforcing copyrights must
be engaged. Applicants'heory does not ap-

pear to account fully for the time and capaci-

ty required to fulfill these functions in situa-
tions where a license conferring blanket im-

munity upon a user is no longer available.
Indeed, it is not surprising that producers
would be reluctant to fly to the undiscovered
country of source and direct licensing, when
the blanket license has been known over the

years to be an efficient manner by which to

license music as well as faciTitate the protec-
tion of copyrights. In short, we remain high-

ly skeptical of the claim that source or direct
licensing alternatives would be able to match
the overall efficiencies afforded by the blan-

ket license. More pertinent from the per-
spective of this proceeding, we are unper-
suaded that the blanket license has obstruct-
ed the networks'ssiduous efforts to develop
a system of source or direct licensing and

that, as a result, ASCAP has been persistent-
ly able to obtain inflated royalties for its
license from the networks.

The networks'heory fails to overcome one
inescapable fact: the availability of the rate-
court in instances where the fees demanded
by ASCAP appeared unreasonable. Given

the tenacity with which applicants present
their case in this proceeding, one would ex-

pect that the networks, faced with intransi-
gent demand by ASCAP, would fly to the
Court for relief. Applicants blame their pre-
vious reluctance on the fact that invocation of

the, Court's jurisdiction is risky, costly, and
time consuming, the availabiTity of the rate-
court mechaiiism is therefore a feeble con-

straint, they argue, on ASCAP's ability to
exert its market power and extract excessive
fees from the networks. The risks and costs
of litigation, however, must be borne by both
parties. If anything, these burdens would
appear to weigh more onerously on ASCAP:
the networks are likely to have the greater
wherewithal with which to wage litigation;
moreover ASCAP, in each proceeding, must
bear the burden of proving that its proposals
are reasonable. Consequently, it is difficult

to accept that parties in the position of appli-
cants, represented by skillful negotiators and
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"aversion" to invoke this alternative. 912

F2d at 585. No similar testimony is avail-

able to applicants here to justify the absence

of attempts to invoke the rate-court's juris-

diction in the face of unreasonable fee de-

mands.sv Third, Judge Dolinger noted that

per-program licenses were essentially un-

available to cable supphers due to ASCAPs

position that the Consent Decree did not

require these to be offered to cable sta-

tions; ~ applicants cannot chim here that

the per program alternative is similarly de-

nied the networks. 912 F2d at 585.

Fourth, Showtimtt placed substantial weight

on the hct that the ASCAP fee rates for

HBO and Disney were far higher than the

rates BMI was able to obtain from these

users. 912 F28 at 587-88. No such dispari-

ty edsts between the fees ASCAP and BMI

are able to generate from the networkL'9

Finally, the SAowtistss opinion itself contrasts

the cable suppliers with the television net-

works and stations in terms of the latter
entities'ubstantially enhanced capacities to

negotiate fairly with ASCAP. 912 F2d at

584. For all these reasons, the clamis suc-

cessf'uiiy presented in SkottCime will not sus-

tain applicants'heories in this proceeding.

Thus, our evaluation of the prior agree-

ments between the networks and ASCAP

leads to the following conclusions. We agree

with applicants insofar as rejecting the 1992

NBC agreement as probative of reasonable

fees for ABC and CBS. With regard to each

of the other three contracts, we do not be-

heve there exist.valid grounds to doubt their

The theories advanced by applicants are

similar to those successfully advanced

against ASCAP at the lower Court level in

the SItowhme proceeding. See, 912 F28 5N,

57$-98. Indeed, applicants repeatedly re-

mind the Court of the standards enunciated

and the findings made in Showtima In that

proceeding, Magistrate Judge Dolinger de-

clined to use ASCAP agreements with two

competing cable services, HBO and Disney,

'as benchmarks of reasonable fees for Show-

time. The decision in SIto&ehmrt, however,

cannot support applicants disdainiers'n the

present proceeding against the prior agree-

ments which ABC and CBS themselves en-

tered into with ASCAP. Several facts distin-

guish this case from Shotetime. First, in

Shotrrtime, ASCAP sought to set fees for one

user based on fees agreed to by another; the

Court here has already rejected the NBC

agreement as a reliable benchmark of fees

for ABC and CBS, and now seeks only to

rely on prices to which the two applicants

themselves agreed.~ Second, in Shottrtime,

Judge Dolinger specifically credited the testi-

mony of cable company executives who stat-

ed they viewed the ra~ourt as "ASCAP-

friendly," thus accepting the cable

companies'S.

v. AMERICAN SOC. OF CO
Citeas331 FUFF. i

able counsel, would be incapable of wielding

the leverage afforded by the rate-court alter-

native. Nor can we give cadence to the

claim that the television networks were re-

peatedly uilling to succumb to ASCAP's de-

mand for substantially inflated fees rather

than taking the matter to the Court to deter-

mine a reasonable fee.

46. Cf. Slnnvtime, 912 F.2d at 570 (opportunity to

resort to rate court would have liule meaning if

. that court were "obliged to set a 'reasonable'ee
solely or even primarily on the basis of fees

ASCAP had successfully obtained from other
users"). (emphasis added).

The Second Circuit also noted that the Disney

rate was rejected as a benchmark for fees due

from Showtime "because this rate was agreed to

at an early stage of the Disney Channel's exis-

tence and thus reflecte considerations not perti-

nent to arms-length bargaining between ASCAP

and an established cable service like SMC."

ShoNrime, 912 F.2d at 567. No such compari-

son can bc made in the instant case; as ASCAP

points out, ABC and CBS have been giants in thc
television industry for nearly half a century.

47. While Mr. Vradcnburg testified that CBS

viewed the Court to bc in an -impossible posi-

tion," in rate-setting in having to either ratify

prior agreements or undertake a "rather diffi-

cult" analysis. neither he nor other network ex-

ecutives testi6ed to any. previous aversion on the
networks'art toward thh Court based on fears

of bias. Tr. at 424.

4L The issue was ultimately litigated and decided

in the cable suppliers'avor. See United Stares v.

ASCAP (Application of Trrrner Broadcasting Sys-

tem, Inc., 782 F.Supp. 778 (S.D.N.Y.1991), aft d,

956 F2d 21 (2d Cir.), cert. denied, — U.S. —,
112 S.Ct. 1950, 118 L.Ed.2d 554 (1992).

49. CBS's fee to BMI in 1981 was 75% of the fee

paid to ASCAP; the 1985 BMI fee was 85% of

the ASCAP fee. For 1992, CBS agreed to pay

BMl 100% of the final fee the network pays
ASCAP. 3X 84, 87; SF 12L
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reliability as benehmarks of reasonable royal-
ties at the time they were entered into.

2. Changed Circumstances

[6, 7I ASCAP contends that the fee levels
it proposes are modest in comparison to the
general upward trend in network program-
ming costs. The rise in total broadcast ex-
penses, however, does not appear to be due
to across-the-board increases in all aspects of
network programming cost. Rather, it ap-
pears that certain costs—notably license fees
for sports and for popular prime-time pro-
gr'amming. and salaries for sought-after
scriptwriters, producers and actors—have
risen, on some occasions dramaticaHy, and
have largely accounted for the increase in
overall broadcast expense, despite rigorous
cost-cutting measures implemented else-
where by the networks. Tr. at 540-49 (testi-
mony of Jay Gold, CBS Vice President of
Finance); 628-38 (testimony of John Wol-
ters, ABC Senior Vice President of Finance).
Senior executives at CBS and ABC testified
credibly as to the concerted cost containment
efforts embraced by both networks; efforts
entailing a range of administrative cuts, in-
cluding reductions in staff, sahries, station
compensation and the closing of news bu-
reaus around the world, as well as changes in
programming mix to introduce lower cost
shows such as news and reality-based broad-
casting. Tr. at 54~, 628-38. Thus the
argument that ASCAP's fees should increa~
or at least should not be singled out for
reduction, when alI other network costs are
generally rising, does not find support in the
record. Rather, if reference must be made
to other programniing costs, it seems more
precise, though admittedly more difficult, to
determine whether music performing rights
represent the sort of programming factor
that should be deemed to fall within the
category of factors subject to the networks'ost-cuttingmeasures, or whether they rep-
resent an element of programming whose
value would likely command fees consistent
with or above prior levels.

In this regard, both parties sought at trial
to illustrate the relative value of music to
network programming. Applicants present-
ed testimony to the effect that music does

not play a substantial role in attracting or
retaining viewers, and therefore does not fall
within the category of the "make-or-break"
elements of programming whose costs have
historically escalated. Tr. at 584-90, 599-600
(testimony of producer Robert Berger). Ap-
plicants also suggested that the recent rise in
news and reality-based programnnng has
seen a marked diminution in the use and
significance of music to network broadcast-
ing. ASCAP, for its part, entertained the
Court with two plays of one episode from the
popular television drama series "Dallas"—
onee with musie as would it normally be
aired to a television audience, and once with-
out musie, in order to highlight 'the essential
contribution music makes to a dramatic pre-
sentation.

Despite such inventive efforts, the Court
must admit that it remains incapable of
quantifying the value of music to any particu-
lar television program. Nor do we believe
that the rate-setting function requires us to
venture any such assessment. Surveying the
fluctuations in the amount of music used by a
network over time provides an adequate
proxy by wluch to gauge whether the signifi-
cance of music to network programming has
changed relative to prior years; assuming all
other factors remain constant, the direction
in which a network's music use has headed
should chart the course for the music licens-
ing fees owed to ASCAP. See, United States
v. ASCAP; Application of Turner Broad-
casting, Inc., Slip Op. at 18-21, 1989 WL
222%4 20-25 (S.D.N.Y. October 12, 1989).
With reference to the above-mentioned ef-
forts undertaken to trim costs at ABC and
CBS, if the networks'onsumption of music
has remained fairly constant, or has in-
creased over the years, the networks should
not be heard to complain that their music
licensing fees should be reduced in accor-
dance with cuts implemented elsewhere. If,
on the other hand, musie use has steadily
decreased, this would provide support for the
position that music performing licenses have
been relatively less valuable to network pro-
gramming in recent years than in the past.
In the absence of any other yardstick by
which to measure the varying value of music
to network programming over time, the ne-
cessity of incorporating changes in music use
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into the calculation of music licensing fees

becomes apparent. Because ASCAP's per-

centage-of-revenue formula takes no account

of changes in music use, it is not an accept-

able method of arriving at a reasonable fee.

In defense of its proposal, ASCAP strenu-

ously contests the claim that the networks'se

of ASCAP music has declined. markedly.

Given that the most comprehensive source of

data measuring musie use on network pro-

gramming comes from ASCAP, the debate

over the direction in which musie use has

changed is ultimately a debate over the inter-

pretation of ASCAP data. See Tr. at 137-

155; 823-42. The dispute centers around

the reliability of ASCAP data on musie use in

the so-called "other" category ~—a question

that will be deliberated in due course. At

this stage, it is not so relevant whether music

50. See JX Q. The "other" category comprises
music in commercial announcements, pro-
motional announcements and public service an-

nouncements. Tr. 138.

OMPOSERS, AUTHORS k PUB.
137 (S.D.N.Y. 1993)
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use actually increased, decreased or re-

mained constant for purposes of evaluating

the reasonableness of a rate-setting formula

from a methodological point of view. What

is relevant is the fact that no formula which

fails to account for the changes in the level of

network musie use can be a fair method of

assessing a reasonable fee.st

In addition to emphasiring that the net-

works'ross revenues bear little relationship

to applicants'se of ASCAP music+ appli-

cants also challenge the other justifications
ofiered for ASCAP's percentage-of-revenue
proposal. Vfith respect to the rationale that
revenue-based licenses are common in the
field of intellectual property, applicants point
out that in these eases, the licensing agree-
ments have generally been "product and
user-specifi." ~ Tr. at 218-19. Conse-

relied little on ASCAP music and which turned
little profit for the network, would distort the
fees due ASCAP—serves as an acknowledgement
of this reality. Tr; at 274-76.

51. ASCAP also maintains that gauging the fluctu-

ations in the amount of music used by a network
does not provide a full measure of the value of a

blanket license: beyond the music actually used.
the license offers thc additional rights of unlimit-
ed access to the entire ASCAP repertory and
blanket indemnification against infringement ac-

tions. The degree to which reliance on changes
in the amounts of music used by thc networks
provides an adequate measure of the full value of
a blanket license is also a matter to be addressed
later in this opinion. The fact that there may be
other valuable components to the blanket license
does not diminish the reality that actual music
use remains an indispensable factor in evaluating
the overall worth of the license to the network.

52. Applicants note that while music may en-

hance the dramatic presentation of any program,
it can hardly be said to be the essential element
behind the success of most programs and thus
the driving force behind a network's revenues.
See Tr. at 580-592; see also, Tr. at 238, 275-6,
540-48, 560-62. The networks'ecisions as to
the types of programming likely to attract view-

ers and, in turn, to attract advertising revenues
are generally unaffected by the musical content
of the programs..Tr. at 588-90. Moreover the
testimony of network finance executives suggests
that the sizable sources of revenue in the recent
past have come from types of programming that
depend little on music, such as sports, news and
reality-based programming. Tr. at 540-55, 612-
31, 274-76. Indeed, the very fact that ASCAP

agreed to structure NBC's 1992 fees based on an
average of 1991 and 1993 revenues—in recogni-
tion of the fact that the surge in revenues due to
the broadcast of the 1992 Olympic Games, which

53. Such arrangements bear a marked distinc-
tion, applicants argue, from the regime instituted
under an ASCAP blanket license. In other intel-

lectual property cases, creators receive payment
based on the success of the creation to which
they have personally contributed. Where a pat-
ent licensee generates revenues from the use of
the patented product or process, it may be appro-
priate to index the fees owed to the creator to the
revenues generated by the specific use of that
product. Similarly, where an author receives
royalties based on sales, such royalties reflect a
percentage of the publisher's gross from the sale
of that author's book. not a percentage share of

the publisher' 'total receipts from all publishing
endeavors. App.Rep.Br. at 29, n. 26. The same
is true for scriptwriters and directors; residuals
are paid as a percentage of the revenues result-

ing from the exhibition of the shows on which
they worked, not as a share of the revenues
collected in connection with the distribution of
all other films. In each of these cases, a percent-
agemf-revenue formula occasions compensation
based on the success of the creations to which
the licensor has directly contributed. In con-

trast, the percentage-of-revenue formula for the
blanket license gives ASCAP a share oF the net-
work's revenue from all programs, including
those programs that contain no ASCAP music.
Because the formula takes no account of music
use, it would provide a windfall for ASCAP in
situations where large revenues are generated
from programs that use no music. Cf. Consent
Decree, Sec. VII(A) (enjoining ASCAP from de-

manding fee based on a percentage of income
from programs that contain no ASCAP music).
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quently, the comparison to other intellectual
property situations is inapt.~ With respect
to fees the networks pay for other creative
elements of teleimion programming, the per-
centa~f-revenue approach represents an
anomaly; ASCAP can point to no other ele-
ment of network programming for which the
price is determined solely as a percentage of
gross revenues. Tr. at 105, 629. ASCAP's
reliance on the 1992 NBC agreement as vin-
dicating the suitability of a revenue-based
formula does not support its application to
ABC and CBS; as discussed already, it ap-
pears likely that the NBC deal was driven by
considerations specific to NBC. As to the
contention that flat fee arrangements engen-
der spiraling disputes between ASCAP and
the networks and occasion long "open" peri-
ods, ASCAP fails to present any convincing
rationale as to why a formula based on reve-
nues promises a panacea~ We remain con-
vinced that an approach based solely on cal-
culating some percentage of a networks'ross

revenue cannot serve as a reasonable
measure of the value of a music performance
license.

On the other hand, considerable advan-
tages may be gained by relying on the
change in a networks'ross revenue over
time as on,e of the key variables involved in
the calculation of a music performance licens-
ing fee. As ASCAP points out, a formula

54. ASCAP's allusion to its experience with radio
stations. which have historically acquiesced to
revenue-based agreements, also seems inappo-
site. Tr. at 40-42. As applicants note, the radio
broadcasters'raditionally extensive dependence
on feature music raises considerations as to the
propriety of revenue-based licenses not applica-
ble to the television networks'ircumstance. As
to ASCAP's reference to the experience of local
stations. (Tr. at 42), we are aware that it can
hardly be claimed to offer an enthusiastic en-
dorsement of the revenue-based approach. See,
United States v. ASCAP; Application of Buffalo
Broadcasting Co., Inc., et al., Slip. Op. at 18-20,
(S.D.N.Y. February, 17, 1987) (interim fee opin-
ion).

55. It appears to the Court that fee disputes and
the resultant open periods occur when the net-
works refuse to assent to ASCAP's proposed fee
levels; irrespective of whether those levels were
generated by a percentage of revenue formula or
by a flat fee arrangement, it seems the networks'esistancewould remain equally resolved. In-
deed the very existencc oi'his litigation and the

that allows for fluctuations in gross revenues
takes into account a host of considerations.
It adjusts automatically for changes in the
economy—primarily inflation—as well as
changes in the financial fortunes of the net-
work, such as the consequences of competi-
tion from other sources of home entertain-
ment.~ Tr. at 40, 82-83, 199. It accounts
for the financial effect on the network of
variations in viewership or audience share.
Tr. 82-83. On a forward-looking basis, it
allows for a complex of changing circum-
stances that cannot be anticipated and shares
between the parties the risk therefrom. Tr.
at 199. Finally it facilitates even-handed
treatment among licensees to the extent that
it self-adjusts for variations in the relative
financial fortunes of each network. Tr. at 40.
See Consent Decree, Sec. IV(C) (encouraging
even-handed treatment between licensees
similarly situated). In short, gauging the
changes in gross revenue provides a practical
proxy by which to incorporate' range of
considerations. Thus it appears to the Court
that a formula that factors into the calcula-
tion of a royalty for the right to perform
music on network television, the changes in
both the levels of gross income earned by a
network and the degree to which, music is
used by a network, provides an approach
that addresses many of the concerns raised
by the parties.

networks'mphatic opposition to a revenue-
based formula underscores this point. And AS-
CAP's own economist, Dr. Boyie, allowed that
the total dollars to be paid ASCAP were ultimate-
ly the crucial consideration, regardless of the
method employed in generating those fee levels.
Tr. at 124.

56. At trial, applicants presented considerable tes-
timony concerning the proliferation of competi-
tive forces facing the networks; the accessibility
of VCR's. the growth of independent stations, the
emergence of the Fox Broadcasting Company,
and the spread of cable television present power-
ful challenges to the once uncontested primacy of
network television. Tr. 449-61, 480-88 (testimo-
ny of AIan Wurtzel, Senior Vice-President for
ABC). To the extent these alternative sources of
home entertainment diminish the perceived abili-
ty of the networks to reach households, and thus
reduce their attractiveness from the perspective
of advertise.rs, the networks'ross revenues pro-
vide a yardstick by which to measure the impact
of these forces on the flnancial performance of
the network.



159

generating a network's income. We are not
persuaded that the cost of all other factors of
production, most of which are entirely unre-
lated to the input at issue, must be factored
into the price assessed for this patticular
input ~ Applicants do not vigorously press
this position, nor do we believe there is sub-
stantial support, in theory or practice for its
application here. In'sum, we think a focus
on profitabiTity would only serve to obfuscate
rather than iHuminate our analysis.~

B. Applicants'ounter-Proposal
Apphcants present an alternative fee-set-

ting formula that gives force to the various
factors the networks believe are relevant in
measuring the reasonable royalties for music
performance licensing. In the absence of
any market measure of the blanket license„
applicants" fee proposal admits the necessity
of relying on prior negotiated prices as start-
ing points from which to calculate the fees
currently reasonable. The approach pre-
sented involves two steps".first, a determina-
tion of the prior agreement on which to rely
as most closely approximating fair value,sr

and second, the adjustments requited to
"carip forward" the fees to the periods at
issue. App.Br. at 59.

1. Choice of Base Fee

[9] Applicants'referred approach is to
use the fees paid by ABC and CBS in 1980 as

U.S. v. AMERICAN SOC. OF COMPOSERS, AUTHORS 8'UB.
Cltess83l F.supp. l37 (S.DULY. t993)

[8] Applicants would prefer the Court to

focus on the networks'rofitability, the "key

economic indicator" from their perspective.

App.Br. at 53; Tr. 631. During trial, appli-

cants presented evidence of their deteriorat-

ing net income positions, and the net operat-

ing losses sustained in the recent past.ss AX

126, 129, 151; Tr. 549-51, 631. It seems
applicants would invite the Court to use net
profits rather than gross revenues as a factor
in fee-setting. The Court declines to do so.

The perception that profitability is an.ele-
ment inherently difficult to measure mean-

ingfully and is easily susceptible to manipu-
lation, e~ substantiated by the trial testimo-

ny of witnesses Rom both parties. Tr. Sl-
82, '?61-62. Gauging profitability would po-

tentially open the Court to a critical audit of
the networks'inancial statements and a
probing inspection of the networks'pera-
tions, as well as absorb us in complex calcula-
tions invohing accounting and allocation is-

sues. Indeed, applicants'wn expert, Pro-
fessor George Benston, agreed that the con-

cept of tying fees to profitability was "not a
very good idea." Tr. at 761, Moreover, we
do not believe that nebvork profitability is a
matter entirely pertinent to the task of as-
sessing the fees for the rights to perform
music in network programming. ProfitabiTi-

ty is a function of many variables that have
nothing to do with the use of ASCAP mu-
sic; ~ in broad terms, profitability accounts
for the cost of all the inputs involved in

57. ASCAP maintains that the networks'ros-
pects are not as dire as applicants claim For
purposes of this proceeding. ASCAP Br. at 24-
26. The networks are still the most efficient and
effective way for advertisers to reach households.
Tr. at 500. With regard to applicants'et in-
come positions, ASCAP points out that ABC has
posted healthy profits since 1989, while CBS's
recent losses were due in large part to over-
spending on sports licensing, including write-
downs for future years. Tr. at 549-53.

58. We are aware that applicants raise the same
objection to the use of gross revenue—that it
bears little relation to the networks'se of AS-
CAP music. Indeed the concerns expressed
formed the basis for our rejection of a formula
based solely on revenues. See note 52 above and
accompanying text. An approach that accounts
for fluctuations in music use should address the
concerns applicants raised. The observation
made here regarding profits arises with respect
to different considerations as the discussion indi-
cates.

59. In fact, taking into account all other costs of
operation, which the reliance on net profits
would entail, may actually cut against applicants'nterests.

If net profits have declined due to
substantial increases in overall network expense,
this provides greater support for ASCAP's con-
tention that its fees should not be singled out for
reduction, than it does for applicants'ontention
that ASCAP should be penalized for the net-
works'eteriorating bottom-line performance.

60. ASCAP also notes that applicants never ad-
vanced this position previously, when their prof-
its were "vaulting ahead." ASCAP Rep.Br. at 4

61. Applicants speak in terms of finding a prior
agreement which -could be said most closely to
approximate competitive market fee levels."
App.Br. at 59. As our analysis at outset of this
discussion indicates, we prefer to eschew such
analysis because we believe it involves such neb-
ulous concepts as to be of little assistance in the
Court's assigned task.
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the base level from which to make the adjust-
ments necessary tn carry forward prior fee
leveLi to the present period. The rationale
offered for reaching this far back is that the
1980 rates reflect the pendency of the CBS
antitrust suit against the musie performing
rights societies; the suit, applicants submit,
operated as a meaningful constraint on AS-
CAP's market power and thus the 1980 fees,
being so constrained, should be viewed as
being "closer to a competitive market price"
than the fees for the years following the loss
of the antitrust case. App.Br. at 60. The
Court has already addressed and rejected
this rationale in discussing the exceptions
applicants posed with regard to the CBS
1981 agreement. See note 86 supra and
accompanying text. The fact that the 1980
fees were finalized retroactively in 1981, sub-
sequent to the termination of CBS's antitrust
suit, effectively undermines any claim that
the fee levels were the consequence of the
pendency of the antitrust litigation.~ There
thus remains no viable rationale that war-
rants reaching back to 1980 to find reason-
able rates to use as base levels in implement-
ing this analysis.

Moreover, to the exit that our evaluation
of the parties'rior agreements found them
to be benchmarks of reasonable royalties at
the time entered, tve feel justified in relying
on fees fixed by later contracts between the
parties. Applicants themselves offer the fees
paid in 1985 as an alternative to their pre-
ferred 1980 base-year approach. We think it
appropriate to rely on the price paid by each
of the networks in 1985 as the suitable. base
level upon which to predicate the present
analysis. With regard to ABC, the 1985
rates are fitting in that they represent the
latest fees finalized by the parties; further,
these fees were set retroactively so that both
parties had the benefit of hindsight in evalu-
ating their reasonableness.

With regard to CBS, the 1985 prices also
represent a suitable starting point, even
though the network entered a later con-
tract—the 1985 CBS agreement—finalizing
fees prospectively through 1990. First, the
62. The Supreme Court denied certiorari in the

CBS v. ASCAP on March 2, 1981, see 450 U.S.
970, 101 S.Ct. 1491, 67 L.Ed.2d 621 (1981), and
denied CBS'a petition for rehearing on April 6,

fees CBS paid for 1985 were identical to the
fees set for 1986 by the last agreement be-
tween the parties, reinforcing the reliability
of the 1985 rate as an appropriate base.
Second, given the claim that substantial
changes in circumstance, particularly in the
networks'se of music, have made the prices
fixed by prior agreements outdated measures
of present fair value, it seems improper to
take 1990 as the base year from which to
commence analysis when much of the
changes to which applicants refer occurred
over the 1986 to 1990 period. Though the
prices set prospectively by the 1985 CBS
agreement are deemed to have'appeared rea-
sonable to the parties at the time the agree-
ment was reached, the substance of appli-
cants'laim is that subsequent changes—in
the economic conditions confronting the net-
works, and in the value to the networks of
the rights represented in the blanket li-
cense—make the prices prospectively fixed
over this period no longer valid bases upon
which to establish fees for future periods.
Starting with 1985 as a base permits the
Court to evaluate the merits of this claim; to
use the fee levels of later years as a base
would be to gloss over any unanticipated
changes that occurred, and assume, perhaps
quite erroneously, that the fees paid for
these later years constitute reasonable royal-
ties under then-prevailing conditions.

There remains the question of what the
actual base level figure for 1985 should be.
ABC's 1985 fee was $8.96 million, while
CBS's fee was $9.8 million. The total fees
paid by ABC and CBS for the 1981-1985
period, however, were identical ($44.8 mil-
lion). While CBS's fees were set prospec-
tively by the 1981 agreement, ABC's fees
were finalized retroactively in 1985, providing
ABC the benefit of CBS's fee-setting experi-
ence. The difference in fee levels for 1985
reflects the independent allocation decisions
reached by the networks in their respective
agreements with ASCAP. CBS's fee sched-
ule called for escalating payments from $8.0
million in 1981 to $9.8 million in 1985, while

1981, see 450 U.S. 1050, 101 S.Ct. 1772, 68
L.Ed.2d 247 (1981). The 1981 CBS agreement
was joined with ASCAP in June, 1981. JX 21.



our discussion so far has already indicated
we consider that another factor—namely
changes in the networks'ross revenues—
compensates quite adequately for the diminu-
tion in the value of the dollar as well as a
number of other key variables. As a mea-
sure of inflation, the gross revenue earned by
a network offers a more industry-specific
index than does CPI. Moreover, accounting
for changes in gross revenue gives effect to
other considerations, including competition
born alternative entertainment media,
changes in the relative economic fortunes of
the networks, and variations in network
viewership or audience share. In short, we
think the movement in the revenues received
by applicants provides a more accurate index
of the overall changes in the economic condi-
tions confronting the networks.

%ith regard to adjustments made to ac-
count for the annual changes in the audiences
reached by network programming, we share
ASCAP's misgivings concerning the necessi-

ty for such a modification. Applicants'eli-
ance on "total household impressions" ~
overlooks the essential element: the true
value of audience share to the networks, in
terms of the advertising revenues generated.
Revenues are not dependent solely upon the
overall number of households reached but
rather based on the advertisers'valuations
of various demographic and temporal criteria
and the their decisions to allocate resources
accordingly. Tr. 503-05. Moreover, the
prices advertisers are willing to pay vary
over time so that it is possible for a net-
work's revenues to increase, though audience
share may actually decline.~ Thus network
revenue offers a far more reliable yardstick
with which to measure the overall value of
programming to the network. From a
broader perspective, the Court's preference

2. Acconntiny For Changed Ctrcum-
stances

[10] Applicants'roposal seeks to adjust
the base fees chosen to account for inflation,
and for changes in the "use and value" of
ASCAP music to ABC and CBS. The first
modification is accomplished by indexing the
base fees to the Consumer Price Index. The
second modification involves two steps: 1)

adjustments to account for year-to-year
changes in applicants'se of music, and 2)
adjustments to account for changes in the
number of viewers reached by network pro-
gramming. The issues raised by each of
these alterations are addressed in turn.

With regard to applicants'se of the Con-
sumer Price Index to account for inflation,

L'.S, v. AMERICAN SOC. OF COMPOSERS, AUTHORS 4 PUB.
Ctte ls S31 F.supp. l37 (S.D.N.Y. 1993)

ABC's sche(lulc prescribed uniform pay-

ments of $8.!% million per year. Based on

this infot~nation. we believe that the CBS fee

of $9$ million is the proper base level upon

which to predicate our analysis for both net-

works. Regardless of the reasons that moti-

vated the different payment schedules, the
data from this period reveal that ABC's reve-

nues steadily increased from 1981 to 1985+
while its music use experienced considerable
year-to-year volatility, but eventually exhibit-

ed a slight increase from 1981 to 1985.~

Because these factors—gross revenue and
musie use—are critical in assessing the roy-
alties for an ASCAP license, the Qat payment
schedule for ABC over the 1981-1985 period
is not, in our estimation, a realistic reflection
of the varying value of the blanket license to
the network over that period. Rather, we
believe it more consistent from the perspec-
tive of the rate-setting approach adopted
here, and from the viewpoint of even-handed
treatment among users, to take the CBS
1985 fee of $9.8 million as the appropriate
base figure for both CBS and ABC.

63. ABC's 1981 gross revenue (broadcast revenue
net of agency commissions) in 1981 was [redact-
ed]; its gross revenue in 1985 was [redacted].
DX OOO, AX 151.

64. ABC's total use credits (excluding use credits
in the disputed "other" category) for 1981 were
7,501; its usc credits for 1985 werc 7,926.

65. Total household impressions reflect, on an
annual basis, the average number of U.S. televi-

sion households viewing network television per
minute, across a total network broadcast day,
multiplied by the number of minutes of network
programming transmitted that year. The viewer-
ship data on which applicants rely was compiled
by A.C. Nielson Co. App.Br. at 64, n. 36; Tr. at
717-24.

66. ASCAP notes that despite reaching fewer
viewers, the networks have been able to main-
tain, or increase their advertising revenues.
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for relpng on gross revenue in its calculus

already accounts for variations in viewership.
Applicants'xpert admitted as much at trial,
agreeing with the Court that because adver-

tising rates bear a relationship to audience
share, a formula that factors in changes in

gross revenue automatically takes into con-

sideration the audience share held by a net-
work. Tr. at 740-41. Consequently, includ-

ing variations in viewership as a factor in

addition to changes in a network's gross rev-
enue would constitute double counting.~

With regard to adjustments made to ac-

count for changes in the networks'se of
music, ASCAP emphatically contests the va-

lidity of any approach that relates bhnket
license fees to changes in the amounts of
music actually used. First, ASCAP notes
that such an approach marks a substantial
departure from previous experience. The
fact that the parties have generally negotiat-
ed flat-fee arrangements, however, does not
signify that they did not independently con-
sider the amounts of both previous and ex-

pected music use in their fee deliberations, or
that this Court should ignore applicants'laims

concerning a significant decrease in
their use of ASCAP music in arriving at a
reasonable royalty.

Second, ASCAP emphasizes that actual
music use only represents one advantage of
the blanket license, and does not reflect the
value of unlimited access to the substantial
ASCAP repertory and blanket indemnifica-
tion from infringement actions. Because the
networks are bulk users, argues ASCAP,
these latter advantages are of substantial
value. As stated at the outset of this discus-
sion, the Court readily acknowledges the sig-
nificance of all the rights conveyed by the
blanket license and the value of the efficien-
cies achieved thereby. However, because
the Court believes it is valid to predicate our
calculations upon the prior prices negotiated
between the parties, it must accept that the
perceived values of all advantages of the

67. ASCAP also points to a technical problem
posed by any analysis that seeks to rely on
changes in network audience share. Evidently,
A.C. Nielson Co. altered its measurement tech-
nique in l987. raising questions as to the com-
parability of prc- and post-1987 Nielson data.

blanket license were reflected in the prices
agreed upon. What remains to be deter-
mined is how these values have changed
since the time the agreement in question was
reached. In this context, we think it is ap-

propriate to rely on the change in the
amounts of music actually used as a measure
of the change in the value to the network of

all the rights conveyed by the blanket li-

cense. This decision is based on the belief
that the "access" and "indemnification" com-

ponents of the blanket license—comprising,
essentially, an option to use with impunity as
much ASCAP music as desiretI—must them-
selves be wholly dependent on the amount of
music a licensee expects to use. Indeed, it is
obvious that the option to use even an unlim-
ited amount of ASCAP music has no value to
an entity that uses no ASCAP musie. It also
seems clear that the value of the "option"
feature of the blanket license is directly pro-
portional to the amount of music the licensee
uses. Thus, on a prospective fee-setting ba-

sis, one who expects to use large amounts of
ASCAP music may be expected to accede to
higher prices than those agreed to by one
who expects to use lesser amounts. Thus,
for the purposes of a rate-setting inquiry, we
think it appropriate to assume that the value
of the blanket license to a network will vary
in direct proportion to the amounts of music
used by that network, all other factors re-
maining equal.

The alternative posed by ASCAP—to dis-

regard changes in music use in calculating a
reasonable usage fee—would oblige us to ig-
nore entirely the claim that evolving condi-

tions have transformed the value to the net-
works of the rights contained in the blanket
license. We find this alternative unaccepta-
ble. The blanket license is, after all, a music
perfonnance license; to ignore variations in
the amounts of music actually performed,
would be to engage in a fee calculation incon-

sonant with reality.

Tr. at 478, 46l-475. Whether the drop in net-
work audience share is due, in part, to the adop-
tion of new measurement mechanisms need not
be evaluated, given the methodological reasons
why the Court chooses to avoid audience share
statistics entirely.

L
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[ill In measuring the changes in the

amounts of music used by the networks, ap-

plicants'nalysis excluded music-use data for

the so-called "other" category, comprising

music used in commercials and network pro-

motional and public seance announcements.

The grounds for this exclusion are rooted in

the testimony of ASCAP's own economist,

which revealed that the data within this cate-

gory vs plagued with problems of a sort

that made it unreliable for the purposes of

trends analysis. Tr. at 824-42. ASCAP at
tempts to portray the problems as primarily

timing related, so that comparing averages,

rather than year-to-year statistics eliininates

the variances. The data, however, belie this

explanation. The statistics reveal astronomi-

cal leaps in use credits exhibited in the "oth-

er" categorv between 1981 and 1991, particu-

larly during the later years.~ See DX Q.

These surges are aberrational as compared

with use credits for the remaining music

categories. ASCAP offered no evidence to
rationalize these marked discrepancies in

use-credit data, or to explain increases in the
order of magnitude presented by the statis-
tics reported within the "other" category.
The reluctance to rely on ASCAP's data as
offered does not stem from concerns as to
the credibility o( the statistics contained in

the later years, but rather from doubts as to
the dependability of data for the earher
years; as noted by the Court during trial,
the problem is not fear of overstatement in

the later periods, but understatement in the
earlier periods due to the possibiTities of
under-reporting and lags in obtaining net-
work compliance. Tr. at 886-42. ASCAP
remains unable to verify that the exceptional
escalation in reported "other" use credits was
the result of increased music use and not a
product of changes in network reporting pat-
terns and/or increased diligence in ASCAP's

monitoring during the later years. Tr. 838-
42. Nor does taking averages eliminate the

MPOSERS, AUTHORS 8r, PUB. j63
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problem. The weight of the "other" use

credits in the later years defeats the desired

smoothing effect of taking an average: com-

paring the average of ABC's "other" use

credits over the 1981-1985 period to a similar

a~erage over the 1986-91 period shows an

increase of nearly 350%. See JX Q. The

incongruities in CBS "other" use credit data
are less striking, but no less apparent. It is

dear that inclusion of statistics from the
"other" category will distort any analysis of

trends in network music use. Consequently,
we agree with applicants that use-credits

data for the "other" category is better ex-

duded from an approach that seeks to ac-

count for the changes in network music use.~

[12'J Applicants also advocate the exclu-

sion of 1991 use credit data because the
numbers reported are out of line with prior
years. App.Br. at 63; Tr. at 721-22, 145-47.

See DX Q. With regard to CBS, it appears
appropriate to substitute the higher 1990 mu-

sic use data in place of the numbers reported
in 1991. ASCAP represents that CBS 1991

data are incomplete—a fact applicants do not

dispute—and also that the 1990 statistics are
"closer to the norm;" Tr. at 147, 727-28. We

fmd this to be sufQcient ground to use the
1990 data for both 1990 and 1991. With

regard to ABC, the excuse of incomplete data
is not available to justify exclusion of the
1991 statistics. True, the 1991 numbers do

appear to be significantly and inexplicably

higher than those of prior years. See DX Q;

Tr. 145-47, 721-22. However, testimony
from witnesses presented by both parties
reveals that musie use data are occasionally

marked by timing problems caused by lags in

reporting, so that data from one year ap-

pears "bunched" with data in another year.
Tr. 823-42, 721-22. Thus while ABC's use

data show an aberrational leap in 1991, they
also show an equally inexplicable dive in

68. For example, comparing ABC's 1991 "other"
use credits to those of 1985 shows an increase of
nearly 900%. Taking an average for. ABC for
1990 and 1991 and comparing it to the average
of the 1981 to 1985 period shows an increase of
over 700% JX Q

69. ASCAP argues that its music use data bear
strong indicia of reliability: the vigilance of AS-

CAP members, whose income depends on AS-
CAP's music use credits data provides a "built-in
check" of the statistics reported. ASCAP Br at
30; Tr. at 841W2. However, as the Court ob-
served during trial, ASCAP's members cannot be
presumed to be eternally vigilant; moreover,
they surely rely for the most part on ASCAP s

diligent watchfulness to protect their interests.
Tr. at 842.
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1988.'" JX Q. Excluding the peaks without
excluding the troughs would be unfair. On

average, however, the numbers as reported
do indicate a balance and, indeed, this is an
instance where taking an average over the
1986 to 1991 period would smooth out the
vear-to-year variances."

In analyzing the networks'ounter-propos-
al, the discussion so far has underscored the
defects the Court finds in applicants'ethod-
ology. The Court agrees that a calculus that
begins with a base fee deemed fair at the
time entered, and adjusts that fee to account
for the appropriate changes in circumstance,
provides a suitable approach with which to
arrive at a reasonable royalty. As previously
stated, we believe that the fees paid in 1985,
rather than 1980, offer the proper base from
which to begin. With regard to the appro-
priate changes in circumstance for which to
account, we agree with applicants as to the
propriety of adjusting for changes in network
musie use. but disagree as to the propriety of
indexing fees both to the Consumer Price
Index anrl to variations in viewership when
the changes in nebvork revenue provides a
straightfortvard way by which to account for
both inflation and changes in audience share.

C. Calculating A Reasonable Royalty
As indicated, the approach adopted by the

Court takes the fees paid by each network in
1985 and adjusts it to account for changes in
applicants'ross revenues and use of ASCAP
music. The change in gross revenue not only
compensates for inflation but reflects
changes in the overall value of programming
to the network, for example due to changes
in viewership. The change in applicants'se
of ASCAP music provides a measure of the

70. The numbers reported in 1991 are 25% higher
than the 1986-1991 average; the numbers re-
ported in 1988 are 22% lower than this same
1986-1991 average. See DX Q.

71. The situation presented by the 1991 music use
data must be distinguished from the dilemma
posed by the data in the "other" category. In
the latter case, there appeared a systematic bias
towards larger usc credits reported in later years.
and the discrepancies exhibited were of a strik-
ing order of magnitude. The same cannot be
said of the 1991 music use data.

72. Applicants advocate the use of averages with
respect to the ABC music use data between 1986

varying value of the music contained in the
progt~ming broadcast.

[13) Not surprisingly, the parties differ
in their views as to how this approach should
be implemented. Applicants, for the most
part, advocate that changes in gross revenue
and music used should be based on a compar-
ison of the actual data in the years being
compared: to set fees for 1991, applicants
would adjust the 1985 base fee for the per-
centage change in revenue and music use
between 1985 and 1991.~ ASCAP advocates
the use of multi-year averages to compare
the changes in revenue and music use: to set
fees for 1991, ASCAP would adjust the 1985
base fee by the percentage changes in reve-
nue and music use between the average over
the 1981-1985 period and the average over
the 1986-1991 period; ASCAP prefers the
use of averages to smooth out fluctuation in
the year-to-year data that may otherwise
distort the analysis.

After studying the data+ we are convinced
that the use of averages is necessary to
provide meaningM comparison. The raw
data do exhibit sizable year-to-year variances
which could potentially skew the computa-
tion, particularly if the base year against
which changes are meas~ is statistically
aberrational. For example, CBS's 1985
gross revenue figure is larger than the figure
from the previous year and the figures from
each of the subsequent three years. DX
PPP. Fluctuations are especially evident in
music use data; as already discussed, the
ABC 1988 and 1991 numbers are both outli-
ers, and the 1991 CBS numbers are incom-
plete, requiring the substitution of 1990 CBS
data for 1991. The reasons for the year-to-

to 1991, based on the fact that the numbers
reported for ABC in 1991 are aberrationally
higher than those of previous years.

73. The data for music use are taken from AS-
CAP's exhibit Q. The data for network gross
revenue are taken from Applicants'xhibit 129
(CBS) and Applicants'xhibit 151 (ABC). Gross
network revenue is assumed to mean gross
broadcast revenue net of agency commissions, as
defined in the 1992 NBC agreement. The reve-
nue data are also contained in ASCAP exhibit
PPP (CBS) and ASCAP exhibit OOO (ABC).
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vear fluctuations in data were explained by

the testimony of more than one witness.

With regard to the use-credit statistics, as

already noted, timing problems caused by

lags in reporting result in noticeable anoma-

lies. With respect to gross revenue, while no

doubts are raised as to the accuracy of the
networks'ccounting, the revenue figures in

any particular year may yet be aberrational
due to the incidence of unusual program-
ming.t~ For these reasons, we think it ap-

propriate to use averages rather than statis-
tics for individual years. Since the 1985 fee
is used as the base rate, a comparison of the
average revenue and average music use be-
tween the 1981-1985 period and the 1986-
1991 period offers a suitable procedure to
account for changing trends and thus carry
forward the 1985 fees into the present peri-
od.

[14] The approach outlined may be im-
plemented as follows. We start with the
1985 fee and adjust for the percentage
changes in average revenue and in average
music use from the 1981-19% period to the
1986-1991 period. For CBS, the analysis
yields the following results. Average music-
use credits for CBS during the 1986-1991
period were [redacted] of the average use
credits for the 1981-19% period.~ Average
gross revenues for CBS during the 1986-
1991 period were [redacted] of the average
gross revenues for the 1981-19% period.
Apphing these percentages to the CBS base
fee of $9.8 million yields a figure of 49.75
million. We believe this to be the reasonable
royalty due ASCAP from CBS for 1991.

For ABC the calculations proceed as fol-
lows. Average music-use credits for ABC
during the 1986-1991 period were [redacted]
of the average use credits for the 1981-1985
period.'b Average gross revenues for ABC
during the 1986-1991 period were [redacted]
of the average gross revenues for the 1981-
19% period. Applying these percentages to

OMPOSERS, AUTHORS Sr, PUB.
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the ABC base fee of $9.8 million yields a
figure of $10.47 million. Since ABC remains
open with regard to final fees for a period
dating back to 1986, we think this figure
represents the reasonable fee due 'ASCAP
from ABC for each of the years 1986 to 1991.

It is interesting (and reassuring) to note
that the 1991 royalties for ABC and CBS
computed by the formula approved above
each represent [redacted] of their gross reve-
nues for that year, so that as between these
two respective companies, there can be no
serious question of disparate treat'ment. We
also note the substantial similarity between
the rate yielded by the present analysis for
ABC and CBS and the 0.44% rate paid by
NBC in 1992.

[15] With regard to the fees due ASCAP
for 1992 and 1998, the Court is faced with
two alternatives. We could leave the parties
free to calculate their respective fees, based
on the formula prescribed herein, once music
use and revenue data become avaihble for
these years. This would keep open the final
fee determination for 1992 and 1998 until
well into 1994. Alternatively, the Court
could establish the prices determined above
to be the final fees for 1992 and 1998. This
bears the obvious flaw of assessing a fee
derived from an analysis of changing trends
in revenue and music use over a period
where the data for the pertinent time span
are currently unavailable.

Despite the evident problems with the lat-
ter approach, we believe it best to set now
the fees for 1992 and 1993 at the dollar levels
arrived at under the above analysis. First,
this has the manifest advantage of achieving
finality, rather than leaving the determina-
tion of final fees open until well into the next
year. Second, establishing the fees presently
obviates the need for further scrutiny of
statistical data; we have some apprehension
about adopting a fee-setting formula whose

74. For example, NBC experienced extraordinary
revenues in 1992 due to the broadcast of the
Olympic games. Similarly, ABC experienced a
year in which it broadcast football playoff games
from two different seasons as well as thc Super
Bowl. sizably increasing its revenues over that of
previous years. Tr. at 615-16.

7$. The calculations were made excluding data
from the "other" category and using 1990 use
credits data for both 1990 and 1991. See DX Q.

76. As in the case of CBS, use credits from the
"other" category were excluded. Unlike CBS,
however, ABC's 1991 use credit numbers were
taken as represented. See DX Q.
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implementation is dependent on data the par-
tie; produce in the future. This would risk
leaving the patties—and perhaps the
Court—open to addressing disputes as to the
reliability of particular data for the purposes
of trends analysis. The degree of scrutiny
given to statistical data in the present pro-
ceeding—the resolution of the dif5culties
posed bv the use-credits data in the "other"

category, the deficiencies in the CBS 1991

use-credit statistics, and the deviations in
ABC data for 1988 and 1991—underscores
the concern that the parties will perforce
engage in similar polemics over the reporting
of future data. Third, we have some confi-

dence that the prices derived from the pres-
ent analysis provide a fair approidmation of
the royalties reasonably due over the next
two years. The trends analyses undertaken
spanned a decade of data—from 1981 to
1991—to assess the effect of changing condi-
tions on the networks, and to appraise varia-
tions in the value of the rights at issue. Our
aim was not to pin-point prices precisely,
accounting for each variant on a year-to-year
basis. but rather to ariive at a reasonable
approximation of the fair royalties due after
giving consideration to the broad changes
purported to have made the fees previously
negotiated outdated measures of fair value.
We believe that accounting for the effect of
relevant changes over the last six years on
the fees negotiated at the start of that period
provide a good indication of the rates rea-
sonable for the immediate future. For these
reasons we find that the figures derived
above—$10.47 million for ABC and $9.75 mil-
lion for CBS—are also appropriate levels for
the fees due ASCAP in 1992 and 1993.

D. Interest

[16] ASCAP's proposal sought interest
from applicants in the amount its recom-
mended fees exceeded applicants'revious
interim fee payments. To the extent its
proposal endeavored to replicate the NBC
agreement, ASCAP contended that interest
be computed from April 30, 1992, "the date
on ivhich NBC paid the fees it agreed to pay
in excess of its interim payments." ASCAP
Contentions 0 3.

We believe a provision for interest is ap-
propriate. The rationale for assessing inter-
est from the date of the 1992 NBC agree-
ment is not applicable, however, since the
Court declined to adopt the NBC rates as
reasonable for ABC and CBS. Rather, it
appears more logical to assess interest from
the period covered by each interim payment.
Interest should be computed at a rate of 6%

per annum on a simple interest basis.

With respect to ABC, the parties inform
the Court that they have agreed on the com-

putation of interest due ASCAP, in the man-
ner and at the rate provided above, for the
period beginning January 1, 1986 and ending
June 30, 1993. The agreed upon computa-
tions are as follows: the additional fees due
(in excess of ABC's interim payments) total
$o,025,000, and the interest due on these
additional amounts totals $1,143,187. Thus
ABC owes ASCAP an aggregate additional
amount of $6,168,187 in fees and interest to
cover the period January 1, 1986 to June 30,
1993. In addition, ABC will owe ASCAP the
balance of the $10.47 million per annum fee
prescribed by this Opinion and Order for the
period July 1, 1993 to December 31, 1993.

With respect to CBS, since the network's
interim payments exceed the amount of the
final fees assessed herein, we believe it ap-
propriate that ASCAP pay CBS interest in
the manner and at the rate provided above.
The parties have also agreed on the computa-
tion of interest due CBS from ASCAP for the
period beginning January 1, 1991 and ending
June 30, 1993. The agreed upon computa-
tions are as foHows: the excess payments
made by CBS total $125,000 and the interest
on these excess amounts totals $9,688. Thus
ASCAP owes CBS an aggregate amount of
$134,688 for the period January 1, 1991 to
June 30, 1993. CBS will owe ASCAP the
balance of the $9.75 million per annum fee
prescribed by this Opinion and Order for the
period July 1, 1993 to December 31, 1993.

CONCLUSION

For the foregoing reasons, the royalties
due ASCAP are finalized as. follows. ABC'
blanket license fee for the period January 1,

1986 to December 31, 1993 shall be $10.47
million per annum. ABC shall pay ASCAP
interest on the amount by which this final fee
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exceeds the interim p;iyments made by the
network on a 6% per annum simple interest
basis. This irill result in a total payment
(net of the interim payments made and inter-
est due) of $6,168,187 from ABC to ASCAP
for the period ending June 30, 1993. ABC
will owe ASCAP the balance of the fee pro-
vided for herein for the period July 1, 1993 to
December 31, 1993.

CBS's blanket license fee for the period
January 1, 1991 to December 31, 1993 shall
be $9.75 million per annum. ASCAP shall
pay CBS interest on the amount by which
the interim payments made by the network
exceed the final fee on a 6% per annum
simple interest basis. This will result in a
total payment of $134,688 from ASCAP to
CBS for the period ending June 30, 1993.
CBS will owe ASCAP the balance of the fee
provided for herein for the period July 1,19'o December 31, 1993.

ASCAP should submit to the Court a pro-
posed Judgment Order for settlement upon
ten days notice to applicants.

SO ORDERED

W
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UNITED STATES of America, Plaintiff,
V.

LOCAL 1804-1, INTERNATIONAL
LONGSHOREMEN'S ASSOCI-

ATION, et aL, Defendant.

Donald CARSON and Peggy
Carson, Plaintiffs,

v

LOCAL 1588, INTERNATIONAL LONG-
SHOREMEN'S ASSOCIATION, its Offi-
cers, Executive Board, and Trustees, et
aL, Defendanta

Nos. 90 Civ. 0963 (LBS),
90 Civ. 5618 (LBS).

United States District Couit,
S.D. New York.

Aug. 19, 1993.

Government brought civil RICO action
against union officials, businessmen, and

N. LONGSHOREMEN'S ASS N 167
l67 (S.D-N.Y. l993)

member of organized crime family. The Dis-
trict Court, 812 F.Supp. 1303, entered judg-
ment against defendants, and they brought
motion for reconsideration. Upon reconsid-
eration, the District Court, Sand, J., held
that: (1) defendant waived his hearsay objec-
tion when transcript of another defendant's
criminal testimony was offered into evidence;
(2) defendant failed to preserve objection to
admission of criminal testimony as derived
from suppressed surveillance tape; but (3)
list of alleged illegal payments to defendant
should have been stricken after his criminal
conviction was reversed.

So ordered.

1. Federal Civil Procedure c 2641

Purpose of postjudgment motion under
Federal Rules of Civil Procedure is to give
district court opportunity to correct manifest
errors of law or fact at trial, or in some
limited situations, to present newly discover-
ed evidence. Fed.Rules Civ.Proc.Rule 52(b),
28 U.S.C.A.

2. Federal Civil Procedure 4 2019

Defendant in Racketeer Influenced and
Corrupt Organizations (RICO) action waived
his heai~ay objection when transcript of an-
other defendant's criminal testimony regard-
ing alleged illegal payments was offered in
evidence, where his failure to object was
result of trial strategy in not defending case.

3. Federal Civil Procedure c 2333.1, 2653

Party will not be allowed to speculate
with court by letting error pass and then
seeking reconsideration by making post-
judgment motion or motion for new trial on
basis of that error if outcome was unfavora-
ble. Fed.Rules Civ.Proc.Rules 52(b), 59, 28
U.S.C.A.

4. Federal Civil Procedure 8 2653

Postjudgment motion was not appropri-
ate vehicle for defendants in civil Racketeer
Influenced and Corrupt Orl~izations
(RICO) action to claim that another defen-
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(B) I:pon the termination of each such
agreement, defendant ASCAP is hereby en-
joined and restrained from entering into,
adhering to, maintaining or furthering, di-
rectly or indirectly, or claiming any rights
under any contract, agreement, understand-
ing, plan or program which has as its pur-
pose or effect the continuing or renewing of
such agreement, without limiting in any way
ASCAP's right to obtain payment under
any such agreement for performances occur-
ring before the date of termination thereof.

VI I

[Judg nieut Copies to Co-Conspirators]

Defendant ASCAP is hereby ordered and
directed to send, within thirty days after
the entry of this Final Judgment, to each
society designated as a co-cdnspirator in the
complaint in this action, a copy ot this Final
Judgnient.

VIII
[Cora plia&ice]

For the purpose of securing compliance
with this Final Judgment, duly authorized
representatives ot the Department of Justice
shall, upon the written request of the Attor-
ney General or an Assistant Attorney Gen-
eral, and on reasonable notice to defendant,
be permitted (a) reasonable access, during
the otTice hours of said defendant, to all
books, ledgers, accounts, correspondence,
memoranda, and other records and docu-
ments in the possession or under the control
oi said detendant, relating to any of the
matters contained in this Final Judgment;
(b) subject to the reasonable convenience of
said defendant and without restraint or
interference from it, to interview officers or
employees of said defendant, who may have
counsel present, regarding any such mat-
ters; and said defendant, on such request,

shall submit such reports in respect of any
such matters as may from time to time be
reasonably necessary for the proper enforce-
ment of this Judgment; provided, however,
that information received by the means per-
mitted in this Section VIII shall not be
divulged by any representative of the De-
partment of Justice to any person other than
a duly autliorized representative of the De-
partment of Justice, except in the course
of legal proceedings in which the United
States is a party or as otherwise required
by law.

IX
[Jurisdiction Retained]

Jurisdiction of this cause is retained for
the purpose of enabling any ot the parties
to this Final Judgment to make application
to the Court for such further orders and
directions as may be necessary or appro-
priate in relation to the construction ot or
carrying out of this Judgment, for the modi-
fication thereof, for the enforcement of com-
pliance therewith and for the punishment
of violations thereof,

It is expressly understood, in addition to
the foregoing, that the plaintiff may, upon
reasonable notice, at any time after five (5)
years from the date of entry of this Final
Judgment apply to this Court for the vaca-
tion of said Judgment, or its modification in
any respect, including the dissolution oi
ASCAP. During the applicable period spec-
ified above, defendant ASCAP is hereby
ordered and directed to conduct its affairs,
including the making of agreements to ac-
quire or license the rights of public perform-
ance, so as not unreasonably to complicate
or delay the enforcement of any such further
relief requested by plaintiff and granted by
this Court pursuant to the terms of this
paragraph.

[ff 62,595] United States v. The American Society of Composers, Authors and
Publishers.

In the I:nited States District Court for the Southern District of New York. Civil
Action No. 13-95. Filed 3 farch 14, 1950.

Sherman Antitrust Act
Musical Performing Rights—Amended Final Judgment—Prohibitions, Compliance and

Inspection—Licensing of Right to Perform Musical Compositions Publicly for Profit.—In
an amended final judgment entered against the American Society of Composers, Authors
and Publishers, the organization is enjoined from certain licensing practices, including any
practice which concerns rights in copyrighted musical compositions other than rights ot

5 62,595 Copyright 1950, Commerce Clearing House, Inc.

AS CAP EX. 2l
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public performance on a non-exclusive basis, which allows withholding oi licenses to secure
additional consideration or to fix prices, or which grants rights for more than a designated
period of time. Affirmative provisions direct the society to issue licenses to networks with-
out requiring separate licenses for each station and to motion picture producers individually
rather than to exhibitors or the industry as a whole. Also included in the judgment are
prohibitions against charging discriminatory fees of licensees similarly situated and against
basing fees on percentages oi income of commercial programs which include no ASCAP
compositions. The judgment sets up membership requirements and orders classification of
members for revenue distribution and voting. Provision is also made for court deter-
mination of reasonable fees ior licensing in the event of disagreement between the parties
and for public inspection oi the ASCAP repertorv. The judgment directs that reports be
submitted to prove compliance and makes provision for inspection by government authorities.

See the Sherman Act annotations, Vol. 1, tf 1270.201, 1590.

Amending prior decree reported at 1941-1943 Supp. 1[ 52,533.

Amended Final Judgment II
Plaintiff having filed its complaint herein [Defi nitions]

on February 26, 1941, the defendants having As used in this Judgment:
appeared and filed their answer to the corn- (~) ~SCOP»
plaint denying the substantive allegations

means t e defendant Ameri-

thereoi, all parties having conseiNed ivith- can Society ot Composers, Authors and
Publishers;out trial or adjudication ot any issue of fact

or law therein, to the entry of.a Civil De- ) "Ri ht of Public pertormance" means
cree and Judgment, filed qiarch 4 1941, and the right to Periorm a cop)righted musical
jurisdiction having been retained in this comPosition Publicly for Profit in a non-
Court pursuant to Section VI of said Civil dramatic manner, sometimes referred to as

'I « 'L «,
Decree and Judgment ior the purpose ot sm ll Periorming right;
granting such modifications of the Civil De- (C) "~fotion picture performance right"
cree and Judgment as may be necessary and means the right of public performance of
appropriate; and music ivhich is recorded in order to be per

Plaintiff having nioved the Court that said 'ormed in synchronism or timed relation to
Civil Decree and Judgment should be modi- the exhibition of motion Pictures;
fied in certain respects, and all parties hereto (D) "ASCAP repertory" means those cnm-
consenting to such modifications and the positions the right of public performance oi
eiitry oi this Amended Final Judgment, ivhich ASCAP has or hereaiter shall have

Now, THEREFQRE, no testimony having been the right to license or sublicense;
taken and ivithout trial or adjudication oi &~) I-ser" means any person, firm or
any issue oi fact or law herein and without corporation who or which (1) owns or op-
admission by any deiendant in respect of crates an establishment or enterprise v here
any such issue and upon consent of all copy righted musical compositions are per-
parties hereto, it is hereby inrried publicly for profit. or (2) is other~vise

ORDERED, ADJUIX'ED AND DEOREED that the directly engaged in 'giving Public Periorm-
Civil Decree and Judgment ot y[arch 4 1941 ance of coPyrighted musical comPositions

tor profit, or (3) is entitled to obtain a
license trom ASCA.P under Section V oi

I this Judgment.

[Co»iplaint States Cause of Action] III
fliis Court has jurisdiction oi the subject

matter hereot and of all parties hereto with The provisions of this Judgment applica-
full poiver to enter this Judgment. The corn- ble to the deiendant ASCAP shall apply to
plaint states a cause of action against the such deiendant, its successors and assigns,
deiendants under Section 1 oi the Act of and to each of their officers, directors,
Congress ot July 2, 1890, entitled "An Act agents, employees, and to all other persons,
to Protect Trade and Commerce Against including members, acting or claiming to act
I nlaivful Restraints and 31onopolies," corn- under, through or for such deiendant. Xone
monly kncevn as the Sherman Act, as oi the injunctions or requirements herein
amended. imposed upon the defendants shall apply to

Trade Regulation Reports $ 62,595
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licensees under then existing licenses and to
the rights oi the withdrawing member ac-
cruing under such licenses;

(H) Asserting or exercising any right or
power to restrict from public periormance
for profit by any licensee of ASCAP any
composition in order to exact additional
consideration for the performance thereof,
or ior the purpose of permitting the fixing
or regulating of fees for the r'ecording or
transcribing of such composition. Nothing
in this Subsection shall be construed to pre-
vent ASCAP, when so directed by the mem-
ber in interest in respect of a musical
composition, from restricting perfnrmances
of a composition in order reasonably to pro-
tect the composition against indiscriminate
periormances, or the value of the public per-
formance for profit rights therein, or the
dramatic pertorming rights therein, or to
prevent ~CAP from restricting pertorm-
ances oi a composition so far as may be
reasonably necessary in connection with any
claim or litigation involving the performing
rights in any such composition.

the acquisition of or licensing of the right
to perform musical compositions publicly
for profit outside the United States of
America, its territories or possessions, such
acquisition or licensing being subject to the
provisions of the FinaI Judgment entered
this day in Civil Action No. 42-245.

V
[License Issuance Reqsireinents j

Detendant ASCAP is hereby ordered and
directed to issue, upon request, licenses for
rights of public periormance of compositions
in the ASCAP repertory as follows:

(A) To a radio broadcasting network,
telecasting network or wired music service
(as illustrated by the organization known
as 'Afuzak"), on terms which authorize the
simultaneous and so-called "delayed" per-
formance by broadcasting or telecasting, or
simultaneous performance by wired music
service, as the case may be, of the ASCAP
repertorv by any, some or all of the stations
in the United States affiliated with such
radio network or television network or by
all subscriber outlets in the United States
affiliated with any wired music service and
do nnt require a separate license inr each
station or subscriber for such periormances;

(B) To a manufacturer, producer or dis-
tributor of a transcription or recordation oi
a composition in ASCAP's repertory which
is or shall be recorded for performance on
specified commercially sponsored radio pro-
grams or television programs, as the case
may be, on an electrical transcription or on
other specially prepared recordation in-
tended for radio broadcasting or for televi-
sion broadcasting purposes (or to any

IV

fGeneral Prohibitions]
Defendant ASCAP is hereby enjoined and

restrained from:
(A) Holding, acquiring, licensing, enforc-

ing, or negotiating concerning any rights in
copyrighted musical compositions other than
rights of public performance on a non-exclu-
sive basis;

( 8) Limiting, restricting, or interfering
with the right oi any member to issue to a
user non-exclusive licenses ior rights of
public performance;

(C) Entering into, recognizing, eniorcing
nr claiming any rights under any license for
rights of public performance which dis-
criminates in license iees or other terms and
conditions between licensees similarly situ-
ated;

(D) Hereafter granting any license for
rights of public periormance in excess oi
five years'uration, except for motion pic-
ture periormance rights which are licensed
pursuant to Section V (C) of this Judgment;

(E) Granting to, enforcing against, col-
lecting any monies !rom, or negotiating with
any motion picture theatre exhibitor con-
cerning any motion picture performance
rights;

(F) Instituting or threatening to insti-
tute, or maintaining or continuing any suit
nr proceeding against (1) any motion pic-
ture theatre exhibitor for copyright. infringe-
ment relating to motion picture performance
rights or against (2) any user for copyright
infringement ot any musical composition not
contained in the ASCAP repertory. Aiter
the preparation of the list required to be
maintained by Section XIV herein, the rep-
ertory shall be deemed to consist oi only
thnse compositions appearing on such list;

(C) Restricting the right of any member
in withdraw irom membership in ASCAP at
the end ni any fiscal year upon (1) giving
three months'dvance written notice to
ASCAP. and (2) agreeing that his resigna-
tion shall be subject to any rights or obliga-
tions ex!sting between ASCAP and its
$ 82,5S5 Copyright 1950, Commerce Clearing House, Inc.



Number Ms. t25 Court Decisions
U. S. e. American Society of Composers, Authors and Publishers et af..

or enforcement of any such license where
such member at the time,-directly ot ind
rectly, has any pecuniary interest in any
motion picture producer, in any subsidiary
or afhliate of any motion picture producer,
or in any contractual relationship with any
such producer.

advertiser or advertising agency on whose
behalf such transcription or recordation
shall have been made) of the right to author-
ize the broadcasting, by radio or by televi-
sion, as the case may be, of the recorded
composition by means of such transcription
cr recordation by all radio stations or tele-
vision stations in the United States enu-
merated by the licensee, without requiring
separate licenses for such enumerated. sta-
tions for such performance;

(C) To any person engaged in producing
motion pictures (herein referred to as a
"motion picture producer"), so long as
ASCAP shall not have divested itself of
such rights, a single license of motion pic-
ture performance rights covering the United
States, its territories and possessions, with-
out requiring further licenses. Such single
license shall be issued in accordance with
the following requirements and in accord-
ance with all other provisions of this Judg-
ment not inconsistent therewith:

(1) Such license shall be limited to pic-
tures produced or in production not. later
than one year after the effective date of the
license, and shall not make any charge for
any performance occurring prio
of this Judgment;

(2) Upon written request of
picture producer such licenses
sued in a "per film" basis for the
in such film which are in the AS
tory;

(3) All licenses of motion
iormance rights under this Sub
.Iiall be negotiated with and iss
vidual motion picture producers,
an "industry-wide" basis;

(4) WVhere within a period
(19) months prior to the entry
ment a motion picture produ
tained a license for motion picture
rights directly from members
and has paid a separately sta
therefor, such licenses issued
covering motion picture perfo
=hall, at the request of such p
elude the rights conveyed by t
license, in which event ASCAP
the motion picture producer a cr
the amount otherwise payable,
amount paid under the previous

(5) No writer or publisher me
Board of Directors of ASCA
iicipate in or vote.on any quest
to the negotiation, . execution,

VI
[Non-Exclusit'e Licenses]

Defendant ASCAP is hereby ordered and
directed to grant to any user making written
application therefor a non-exclusive license
to perform all of the compositions in the
ASCAP repertory. Defendant ASCAP shall
not grant to any user a license to perform
one or more specified compositions in the
ASCAP repertory, unless both the user and
member or members in interest shall have
requested ASCAP in writing so to do, or
unless ASCAP, at the written request of the
prospective user shall have sent a written
notice of the prospective user's request for
a license to each such member at his last
known address, and such member shall have
tailed to reply within thirty (30) days there-
after.

r to the date VII
[Eicense Fees)

any motion Defendant ASCAP, in licensing rights for
public performance for radio broadcastingcompositions

CAP - ~
'nd telecasting. is hereby:

(A) Enjoined and restrained from issuing
any license, the fee for which

section (C) (1) in the case of commercial programs,
ued to indi- is based upon a percentage of the income

received by the licensee from programs
which include no compositions in the
ASCAP repertory, or

ot nineteen (2) in the case of sustaining programs,
does not vary in proportion either (a) to
the performance of compositions in the .

performance ASCAP repertory during the term of the
of ASCAP license, or (b) to the number of programs
ted amount on which such compositions or any of
by AS( AP them are Performed,

rmance rights unless the radio broadcaster or telecaster to
roducer, in- whom such license shall be issued shall de-
he previous sire a license on either or both of such bases;

(B) Ordered and directed to issue to any
ag 'ns unlicensed radio or television broadcaster,

upon written request, per program licenses,
the fee for which

(1) in the case of commercial programs,
P shall par is, at the option of ASCAp, either (a)i««lating- expressed in terms of dollars, requiring
performance the payment of a specified amount for
Trade Regulation Reports $ 62,595
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each program in which compositions in
the ASCAP repertory shall be performed,
or (b) based upon the payment of a per-
centage of the sum paid by the sponsor of
such program for the use of the broadcast-
ing or telecasting facilities of such radio
or television broadcaster,

(2) in the case of sustaining programs,
is at the option of ASCAP, either (a) ex-
pressed in terms of dollars, requiring the
payment of a specified amount for each
program in which compositions in the
ASCAP repertory shall be performed, or
(b) based upon the payment of a percent-
age of the card rate which would have
been applicable for the use af its broad-
casting facilities in connection with such
program if it had been commercial, and

(3) subject to the other provisions of
Section VIII, takes into consideration the
economic requirements and situation of
those stations having relatively few com-
mercial announcements and a relatively
greater percentage of sustaining programs,
with the objective that such stations shall
have a genuine economic choice between
per program and blanket licenses;
(C) Enjoined and restrained from requir-

ing or influencing the prospective licensee to
negotiate for a blanket license prior to nego-
tiating for a per'program license.

VIII
fDiscrimination in Fees]

Defendant ASCAP, in fixing its fees for
the licensing of compositions in the ASCAP
repertory, is hereby ordered and directed to
use its best efforts to avoid any discrimina-
tion among the respective tees fixed for the
various types of licenses which would de-
prive the licensees or prospective licensees
of a genuine choice from among such various
types oi licenses.

IX
f Court Determination of Reasonable Fee j

(A) Detendant ASCAP shall, upon receipt
of a written application for a license for the
right of public performance of any, some or
all of the compostions in the ASCAP reper-
tory, advise the applicant in writing of the
fee ivhich it deems reasonable for the license
requested. If the parties are unable to agree
upon a reasonable fee within sixty (60) days
from the date when such application is re-
ceived by ASCAP, the applicant therefor
may forthwith apply to this Court for the
determination of a reasonable fee and ASCAP,
shall, upon receipt oi notice oi the filing of
such application, promptly give notice there-

/ 62&5 $5 Copyright 1950, Comm

of to the Attorney GeneraL In any such
proceeding the burden of proof shall be on
ASCAP to establish the reasonableness of
the fee requested by't. Pending the com-
pletion of any such negotiations or proceed-
ings, the applicant shall have the right to
use any, some or all of the compositions in
the ASCAP repertory to which its applica-
tion pertains, without payment of any fee
or other compensation, but subject to the
provisions of Subsection (B) hereof, and to
the final order or judgment entered by this
Court in such proceeding;

(B) When an applicant has the right to
perform any composition in the ASCAP
repertory pending the completion of any
negotiations or proceedings provided for in
Subsection (A) hereof, either the applicant
or ASCAP may apply to this Court to fix
an interim fee pending final determination
of what constitutes a reasonable fee. If the
Court fixes such interim fee, ASCAP shall
then issue and the applicant shall accept a
license providing for the payment of a fee
at such interim rate from the date of the
filing of such application for interim fee.
If the applicant fails to accept such license
or fails to pay the interim fee in accordance
therewith, such failure shall be ground for
the dismissal of his application. Where an
interim license has been issued pursuant to
this Subsection (B), the reasonable fee finally
determined by this Court shall be retro-
active to the date the applicant acquired the
right to use any, some or all of the composi-
tions in the ASCAP repertory pursuant to
the provisions of this Section IX;

(C) XVhen a reasonable fee has been finally
determined by this Court, defendant ASCAP
shall be required to offer a license at a com-
parable fee to all other applicants similarly
situated who shall thereafter request a license
of ASCAP, but any license agreement which
has been executed without any Court inter-
vention between ASCAP and another user
similarly situated prior to such determina-
tion by the Court shall not be deemed to be
in any way affected or altered by such deter-
mination for the term of such license agree-
ment;

(D) Nothing in this Section IX shall pre-
vent any applicant or licensee from attacking
in the aforesaid proceedings or in any other
controversy the validity of the copyright of
any of the compositions in the ASCAP reper-
tory nor shall this Judgment be construed
as importing any va$idity or value to any of
said copyrights.

cree Clearing House, Inc.
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$3,VSI'Voting

Requiretnents]
Xo officer or director of ASCAP, or any

person acting on its behalf, shall participate
in or vote on any question relating to any
transaction or negotiation involving ASCAP
and a licensee, or prospective licensee, where
such officer, director, or other person has
any pecuniary interest in such licensee or
prospective licensee, or in any subsidiary or
afFiliate thereof, or in any contractual rela-
tionship with any such licensee or prospective
licensee.

XI
[Distributio» of 3lonies]

Deiendant ASCAP is hereby ordered and
directed to distribute to its members the
monies received by licensing rights oi public
periormance on a basis which gives primary
consideration to the periormance of the com-
positions oi the members as indicated by
objective surveys oi performances (exclud-
ing those licensed by the member directly)
periodically made by or for ASCAP.

XII
[Changes in Articles Required]

Defendant ASCAP is hereby ordered and
directed, within three months after the entry
oi this Judgment, to provide in its Articles
oi Association, effective as of the date of
this Judgment, that ASCAP's members be
prohibited from:

(A) At any time, while a member oi
ASCAP or thereafter instituting, or threaten-
ing to institute, or maintaining or continuing
any suit or proceeding for acts of copyright
iniringement relating to motion picture per-
formance rights (I) alleged to have occurred
prior to the date of this Judgment, or (2)
where corresponding synchronization rights
have been granted prior to the date of this
Judgment;

(B) While a member of ASCAP, grant-
ing a synchronization oi recording right for
any musical composition to any motion pic-
ture producer unless the member or 'members
in interest or ASCAP grants corresponding
motion picture periormance rights in con-
formity with the provisions of this Judgment.

XIII
[Classijication of 3Ie»&hers]

In order to insure a democratic adminis-
tration oi the affairs of deiendant ASCAP,

and to assure its members an opportunity
to protect their rights through fair and im-
partial hearings based on adequate informa-
tion, defendant ASCAP is hereby ordered
and directed to provide in its Articles of
Association:

(A) That the members of the Board ot
Directors shall be elected by a membership
vote in which all author, composer and pub-
lisher members shall have the right to vote
for their respective representatives to serve
on the Board of Directors. Due weight may
be given to the classification ot the member
avithin ASCAP in determining the number
oi votes each member may cast for the
election of directors. Elections for the entire
membership of the Board of Directors shall
take place annually or every two years. The
Board of Directors shall, as far as practi-
cable, give representation to writer members
and publisher members with different parti-
cipations in ASCAP's revenue distribution;

(B) That the general basis of member
classification for voting and revenue distri-
bution purposes shall be set forth in writing
and shall be made available to any. member
upon request;

(C) That any member may appeal from
the final determination of his classification
by any ASCAP committee or board'o an
impartial arbiter or panel;

(D) That records be maintained by the
officers, committees, or boards of ASCAP,
and the impartial arbiters or panels referred
to in Subsection (C) of this Section dealing
with the classification ot members and dis-
tribution of revenues, ivhich will adequately
apprise the respective members of the deter-
minations made and actions taken by such
officers, committees and boards of ASCAP,
and arbiters or panels as to such members
and the basis therefor.

XIV
[Public Inspection of Repertory]

Immediately following entry of this Judg-
ment, defendant ASCAP shall upon written
request from any prospective user iniorm
such user whether any compositions specified
in such request are in the ASCAP repertory,
and make available for public inspection such
information as to the ASCAP repertory as
it has. Defendant ASCAP is furthermore
ordered and directed to prepare within two
years, and to maintain and keep current
and make available for inspection during
regular affice'ours, a list of all musical
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compositions in the ASCAP repertory, which
list will show the title, date of copyright
and the author, composer and current pub-
lisher of each composition.

XV
[Ale»ibership Requirements]

Defendant ASCAP is hereby ordered and
directed to admit to membership, non-parti-
cipating or otherwise,

(A) Any composer or author of a copy-
righted musical composition who shall have
had at least one work ot his composition or
ivriting regularly published;

(B) Any permn, firm, corporation or part-
nership.actively engaged in the music pub-
lishing business, whose musical publications
have been used or distributed on a com-
mercial scale for at least one year, and who
assumes the financial risk involved in the
normal publication oi musical works.

XVI

f Cc»npliance]

For the purpose of securing compliance
with this Amended Final Judgment, duly
authorized representatives of the Department
of Justice shall, upon the written request of
the Attorney General or an Assistant'At-
torney General, and on reasonable notice to
deiendant, be permitted. (a) reasonable access,
during the office hours ot said defendant, to
all books, ledgers, accounts, correspondence,
memoranda, and other records and docu-
ments in the possession or under the control
of said deiendant, relating to any of the
matters contained in this Amended Final
Judgment; (b) subject to the reasonable
convenience ci said defendant and without
restraint or interference from it, to interview
officers or employees of said defendant, who.
may have counsel present, regarding any
such matters; and said defendant, on such
request, shall submit such reports in respect
oi any such matters as may from time to
time be reasonably necessary for the proper
enforcement of this Judgment, provided, how-
ever, that information received by the means
permitted in this Section XVI shall not be
divulged by any representative of the De-
partment of Justice to any person other than
a duly.authorized representative of the De-

partment of Justice, except in the course of
legal proceedings in which the United States
is a party or as otherwise required by law.

XVI I

[Jurisdiction Retained]

Jurisdiction ot this cause is retained for
the purpose of enabling any of the parties
to this Amended Final Judgment to make
application to the Court for such further
orders and directions as may be necessary
or appropriate in relation to the construction
of or carrying out of this Judgment, for the
modification thereof, for the enforcement of
compliance therewith and for the punish-
ment of violation .ereof.

It is expressly understood, in addition to
the foregoing, that the plaintifF may, upon
reasonable notice, at any time after five (5)
years from the date of entry of this Amended
Final Judgment apply to this Court for the
vacation of said Judgment, or its modifica-
tion in any respect, including the dissolution
of ASCAP (and any time within two (2)
'years from said date apply to this Court
for the vacation or modification of Section
V (C) hereof). During the applicable periods
specified above, defendant ASCAP is hereby
ordered and directed to conduct its afFairs,
including the making of agreements to ac-
quire or license the rights of public perform-
ance, so as not unreasonably to complicate
or delay the enforcement of any such further
relief requested by plaintiff and granted by
this Court pursuant to the terms of this
Section.

XVII I

[Effective Date]

This Amended Final Judgment shall be-
come effective from the date of entry hereof,
except that the provisions of Sections IV
(G), XIII and XV shall become effective
three months after the date of entry hereof,
and the provisions of Section XI shall become
effective eight months after the date nt entry
hereof. This Amended Final Judgment super-
sedes the Civil Decree and Judgment entered
herein or& March 4, 1941, but shall not be
construed to make proper or lawful or sanction
any acts which. occurred prior to the date
hereof which were enjoined, restrained or
prohibited by said Civil Decree and Judg-
ment of March 4, 1941.

5 82,895 Copyright 1950, Commerce Clearing House, Inc.



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA,

against

Plaintiff, Civil Action
No. 13-95 (WCC)

AMERICAN SOCIETY OF COMPOSERS,
AUTHORS AND PUBLISHERS, et al.,

OPINION
MURDER

Defendants.

In the Matter of the Applications
of SALEM MEDIA OF CALIFORNIA, INC.,
et al. and NEW ENGLAND CONTINENTAL
MED1A, INC., et al.,

Applicants.

For Licenses for Their Radio
Broadcasting Stations.

APPEARANCES
WHITE & CASE
1155 Avenue of the Americas
New York, New York 10036

PHILIP H. SCHAEFFER, ESQ.
JOAN M. McGIVERN, ESQ.
J. CHRISTOPHER SHORE, ESQ. and

Of Counsel

PAUL, WEI SS, RI FKIND, WHARTON
GARRISON

1285 Avenue of the Americas
New York, New York 10019-6064

ALLAN BLUMSTEIN, ESQ .

Of Counsel
and

Copies Mailed to Counsel of Record wscwp Ex.. 22



A P P E A R A N C E S : (continued)

RICHARD H. REIMER, ESQ.
American Society of Composers

Authors and Publishers
One Lincoln Plaza
New York, New York 10023

RICHARD H. REIMER, ESQ.

Of Counsel
Attorneys for American Society

of Composers, Authors and
Publishers

WILEY, REIN Ec FIELDING
Attorneys for Applicants

,1776 K Street, N.W.
Washington, D.CD 20006

BRUCE G. JOSEPH, ESQ.
MICHAEL L. STURM, ESQ.
RICHARD T ~ PFOHL ~ ESQ
KARYN K. ABLIN, ESQ.



Conner, Senior D.J.:

This application is before the court in the court's rate-

setting capacity under Section IX of the Amended Consent Judgment

(" Consent Decree" ) . reached by the parties in Unit ed States v

American c'ooi etv of C"ompoeere. Anthore and Pnhli chere, 1940-43

Trade Cas. (CCH) $ 56,104 (S.D.N.Y.), as amended by 1950-51 Trade

Cas. (CCH) $ 62,595 (S.D.N.Y. 1950). The Consent Decree,

originally entered in 1941 and subsequently amended in 1950,

settled the United States'ntitrust suit against the American

Society of Composers, Authors and Publishers ("ASCAP"). This court

retained jurisdiction to oversee ASCAP's compliance with the terms

of the Consent Decree. Section IX(A) of the Consent Decree

provides that if, as is the case here, ASCAP and a music user are

unable to agree on a fee for the right to perform music in ASCAP's

repertory, the music user may apply to this court for determination

of a reasonable fee.

BACKGROUND

The applicants in this consolidated proceeding are New England

Continental Media, Inc. ("NECM") and Salem Media of California,
Inc. (" Salem Media" ) . NECM is a group of 360 local radio stations,
the majority of which broadcast religious programming with a mixed



talk and music format.'he remaining NECM stations broadcast

primarily classical music or foreign language programming. The

Salem Media Applicants are 61 local radio stations with formats

substantially similar to those of the NECM stations. The NECM

application covers the period from January 1, 1991 through December

31, 1995. The Salem Media application period runs from January 1,

1983 to December 31, 1990. Both the NECM and Salem Media

applicants are now represented by the National Religious

Broadcasters Music License Committee.

From 1986 to 1990, most local radio stations operated under a

license negotiated in settlement of a rate proceeding brought by

the WGN applicants. From 1991 to 1995, the majority of radio

stations operated under the Group W license, which was the product

of proceedings commenced by the Group W applicants. The Radio

Music Licensing Committee ("RMLC"), a radio industry organization,
negotiated these licenses on behalf of the respective applicants.
At the time of the Group W negotiations, the 'RMLC represented
several thousand local stations and approximately seven thousand

Throughout the preliminary stages of this rate proceeding,
the parties have disputed the exact number of applicant stations.
However, without waiving -its right to object to the standing of
individual applicants, ASCAP has agreed that applicants'etter of
August 14, 1996, (Exh. 18), listing the applicant stations, is
accurate. We note that several of'- the stations appearing on thatlist were applicants for less than the entire application period
and that, as a consequence, the precise number of applicants has
varied over time.



additional stations that had consented in advance through extension

agreements with ASCAP to be bound by the terms agreed upon by ASCAP

and the RMLC in the Group W negotiations.

ASCAP offered the NECM stations the license terms contained in

the Group W license and offered the Salem Media stations the terms

set forth in the WGN license. The relevant provisions of these

licenses are substantially similar except that the Group W license

contains additional administrative requirements and modifies the

formula by which incidental use fees are determined. The NECM

applicants currently operate under an interim fee order, which in

substance extends the WGN license for the NECM applicants pending

the outcome of this proceeding. Those Salem applicants that have

not joined the NECM proceeding continue to operate under interim

licenses effective since 1982.

Applicants seek a determination by this court of a reasonable

per-program license fee for their music use. Under a per-program

license, ASCAP grants a'usic user the right to perform any of

ASCAP's compositions as many times as the user wishes. In

exchange, the user pays a license fee for only those programs in
which it actually performs ASCAP music. See Consent Decree, 5

VII (B) Historically, the per-program license fee rate has

consisted of a fee for feature performances of ASCAP music and a

fee for incidental uses of ASCAP music. The feature performance



fee is a percentage of the adjusted gross revenue that a radio

station earns from programs that contain feature performances of

ASCAP music. The station must report to ASCAP on a monthly basis

all musical compositions that received feature performances in

programs broadcast by the station, unless the station concedes that
a particular program contained a feature performance of ASCAP

music. The incidental use fee, which under past licenses has

corresponded to a relatively small percentage of the station's
adjusted gross revenue, provides ASCAP with payment for a station's
broadcast of non-feature music including commercial jingles less
than sixty seconds long, background music, and ambient music picked

up during the coverage of public events.

A. ASCAP's Fee Proposal

In the instant proceeding, ASCAP has proposed a blanket

license fee of approximately 1.6% of a local radio station's
adjusted gross revenue.'SCAP has also offered a per-program

The blanket license has traditionally been the principallicensing mechanism for frequent users of music. Under a blanketlicense, the licensee pays a specified fee each year, and in
exchange receives the right to make unlimited use, during the
licensing period, of all of the music in ASCAP's repertory. Under
the Group W license, the blanket license fee rate rises annually
from 1.575% of adjusted gross revenue in 1991 to 1.615% of adjusted
gross revenue in 1995. (Exh. 7, Local Station Blanket Radio
License $ 5A.) Under the WGN license, the blanket license fee rateis 1.725% of adjusted gross revenue. (Exh. 6, Local Station
Blanket Radio License $ 5.)



license under which a radio station would pay 4.22%'f its revenue

subject to fee'or the use of feature music. In addition, a

station selecting a per-program license would incur an incidental

use fee.'SCAP proposes that applicant stations operating under

an interim per-program license accept an incidental use fee equal

to the amount that those stations have already paid for incidental

music use under the interim license. In the alternative, ASCAP

asks the court to rule that applicant stations opexating under

either an interim per-program ox blanket license, which choose a

retxoactive pex-px'ogram license, incux' fee of 1.82% of the.

revenue those stations dex'ived from weighted hours containing

incidental music but no feature music. This alternative, however,

would be available only to those applicant stations capable of

The Group W license sets the feature music fee at 4.22%.
(Exh. 7, Local Station Per Program Radio License $ 4.)

"Revenue subject to fee" is the percentage of a station's
adjusted gross revenue attributable to programs that contain
feature performances of ASCAP music. Because of the difficulty of
attributing revenue to specific programs, the per-program license
contains a formula that approximates attributable revenue by using
an average of the number of program hours that contain feature
performances of ASCAP music, weighted to give greater effect to
performances during times when the listening audience is larger.

Under the WGN per-program license, the incidental use feeis 48 times the licensee's highest one-minute card rate. (Exh. 6
4.) The Group W incidental use fee is 0.24% of adjusted gross

revenue. (Exh. 7 5 4.)



documenting their incidental music use during the license period.

B. Applicants'roposal
Applicants submit that a per-program license under which a

station would pay a feature music fee of 1.73% of its revenue

subject to fee and an incidental use fee of 0.06% of its adjusted
gross revenue is appropriate. Applicants argue that the court
should accept this proposal because it would make per-program

licenses available to a broad range of stations and thereby provide
those stations with a genuine choice between the per-program and

blanket licenses, as the Consent Decree mandates. According to
applicants, under the terms of their proposed license, a station
broadcasting feature performances of ASCAP music at the "typical"
industry level would pay roughly the same fee, exclusive of

administrative costs, under the blanket or per-program license.'ather

than creating fee equivalence (uncorrected foradministrative costs) between the per-program and blanket licensesfor a station that plays ASCAP feature music in approximately 33%of its weighted hours, as applicants contend is the case under the
Group W license, applicants'roposal would establish 90% as thecrossover point. Assuming that a "typical" local radio station,one whose music use reflects the industry median, reports music usein approximately 90% of its weighted program hours, revenue subjectto fee would be 0.90 x AGR. At applicant's proposed per-programlicense fee rate, the total per-program fee would be (0.0173)(0.90) (AGR) + (0.0006) (AGR) = 0.01617 (AGR), or 1.617% ofadjusted gross revenue. This is comparable to ASCAP's blanketlicense fee rate of 1.615% of adjusted gross revenue.



Applicants also contend that their proposed incidental use fee more

accurately reflects the value ASCAP assigns to incidental music.

Applicants urge that the court adopt a retroactive blanket

license for those applicant stations that, allegedly because of the

absence of a viable per-program license alternative, chose interim
blanket licenses and did not maintain music-use records.

Applicants argue that this blanket license should be set at 56.3%

of the Group W and WGN blanket license fees to reflect applicants'imited

music use. Applicants maintain that absent such a remedial

blanket provision, the applicant stations lacking records of their
music use would be unable to benefit from a modified per-program

license if this court were to rule that ASCAP's per-program license
is unreasonable.

DISCUSSION

The Consent Decree's purpose is "to limit ASCAP's ability to
exert undue control of the market for music licensing rights
through its control of a major portion of the music available for
performance and its use of the blanket license as a means to
extract non-competitive

prices' 

" Uni~+~ ~tatR8 v- &&CAB/

Bpp1icatior~~ &apital Cif:~a/ABC.,~nc , 157 F.R.D. 173, 177

(S.D.N.Y. 1994) (hereinafter "Bu~t~ln Rrnadcasting~") (quoting
Report of the Special Master). In a similar vein, in Unitj states



Supp. 778, 790 (S.D.N.Y. 1991), @MAL, 956 F.2d 21 (2d Cir. 1992) g

the court declared that "the Decree was designed to limit ASCAP's

ability, by pooling copyrights for large amounts of music used in
radio broadcasting, to extract unreasonable fees for performances
of the music. The availability of per-program licenses, if
reasonably priced as compared to the alternative blanket license,
was one means of accomplishing this puxpose.... " In
furthex ance of this obj ectiv'e, the Consent Decx ee x equires that
ASCAP make a per-progxam license available to music users.
(Consent Decree, 5 VII (8) .) Section IX places upon ASCAP the
burden of demonstxating that its proposals, if challenged by a

music user, are reasonable, and Section VIII obligates ASCAP to
"use its best efforts to avoid any discrimination among the
respective fees fixed for the various. types of licenses which would

deprive the licensees ox prospective licensees of a genuine choice
from among such vaxious types of licenses." Thus, the Consent

Decree prohibits ASCAP from effectively denying a per-program
license to eligible licensees by overpricing it in comparison to
the blanket license.

In prior opinions, this court has remarked upon ASCAP's

reluctance to proffer a viable per-program license. "Since the
early 1940's ASCAP has viewed the per-program license as



inconsistent with its business interests." l&ni t e d Rt ate& v

Agc'AP/Appli c at ion of Ruffalo Broadcast ina Co, Civ. No. 13-95, 1993

WL 60687, at *54 (S.D.N.Y. Mar. 1, 1993) (hereinafter &&auffa1n

Broadcastin~") . A blanket license is preferable from ASCAP's

perspective because that form of license ensures ASCAP of a

substantial, fixed cash payment. In contrast, a per-program

license renders ASCAP's income dependent upon the level of a

station's actual use of ASCAP music and may create a disincentive
to the use of ASCAP music. In Tu~er Broadcasting, 782 F. Supp. at
810, we noted that the per-program license "serves as a

counterbalance to ASCAP's market power, which is most clearly
exercised by its preference for the blanket license." Thus, "the

mandatory per-program option remains an integral part of the

injunctive relief provided for by the decree, necessary to provide

users with a viable alternative to the blanket license
IJnita~tate~ v- @SCAB, 586 F. Supp. 727, 729 (S.D.N.Y. 1984) .

A. The Group W and WGN Licenses

In support of its current license proposal, ASCAP cites the
terms of the WGN and Group W license agreements. ASCAP argues that
applicants and many of the radio stations that accepted those
licenses are similarly situated. Thus, ASCAP contends that if
applicants were to receive per-program license terms different from



those agreed to by the Group W and WGN licensees, ASCAP would run
afoul of the Consent Decree, which prohibits ASCAP from entering
into licenses that discriminate with respect to license fees or
other terms between similarly situated licensees. According to
ASCAP, applicants'roposed fees would result in an unwarranted

windfall for the applicants and undermine the integrity of the
industry-wide bargaining process upon which ASCAP and the radio
broadcasters have long relied.

ASCAP also contends that the terms of the Group W and WGN

licenses provide an appropriate benchmark of reasonable fees for
applicants. In ASCAP's view, there is no better measure of a

reasonable fee than the price agreed to voluntarily in arms-length
transactions by similarly situated stations. ASCAP asserts that
because its fee proposals to applicants replicate the terms agreed
to by similarly situated stations, these proposals should be deemed

appropriate and reasonable for applicants. ASCAP maintains that
the WGN and Group W licenses were the product of fair industry-wide
bargaining in which the Radio Music Licensing Committee faithfully
sought to protect the interests of stations seeking improvements in
the per-program form of license. ASCAP points out that a number of
RMLC-member stations selected the per-program license option and

several applicant stations have realized meaningful savings by
operating under the interim per-program license. ASCAP contends

10



that the decisions of these stations to select the per-program

license belie applicants'laim that the per-program license does

not offer a legitimate alternative to the blanket license.

Applicants counter that ASCAP's proposed per-program license

is unreasonable, anticompetitive, and thus violative of the Consent

Decree. According to applicants, they are not situated similarly
to the RMLC stations or to those stations that accepted licenses
negotiated by the RMLC. Applicants maintain that the fact that
ASCAP reached agreement with the RMLC regarding the WGN and Group

W licenses does not demonstrate the reasonableness of those
licenses for stations, such as applicants, that play relatively
little ASCAP music. Applicants contend that, because of the low

levels of music use among the applicant stations, their interest in
the per-program license was far more pronounced than that of the

RMLC, which was primarily concerned with negotiating a favorable
blanket license for its music-intensive member stations. Moreover,

in applicants'iew, the execution of the Group W and WGN licenses
by a sizeable number of radio stations who consented in advance

with ASCAP to be bound by the license terms that the RMLC

negotiated is not an accurate barometer of the reasonableness of

those licenses.

11



1. Statistical Data

ASCAP's defense of its proposed fees is premised on the claim
that applicants and the Group W and WGN licensees are similarly
situated within the meaning of the Consent Decree. ASCAP does not
dispute applicants'ssertion that applicants, as a group, aired
less music during the periods at issue than did a substantial
majority of the commercial radio stations in the United States.
(ASCAP Post-Trial Mem. at 23.) However, ASCAP contends that
applicants'mphasis on the applicant group's average and median
levels of music use is misplaced. According to ASCAP, it is far
more significant that, with respect to music use, each individual
applicant station is comparable to stations that accepted the WGN

and Group W licenses. ASCAP also argues that even when the
applicant stations are evaluated as a separate group, their formats
and other characteristics are similar to those of the rest of the
industry.

a. Applicants'evels of Music Use

At trial, ASCAP relied heavily upon the testimony of its Chief
Economist, Dr. Peter Boyle. Using data compiled as part of ASCAP's

distribution survey, Dr. Boyle compared the music use of applicants

12



with that of licensees under the WGN and Group W Licenses.'or
each station surveyed, Dr. Boyle determined the average number of

ASCAP songs played per hour during the period surveyed. Dr. Boyle

further determined that "for each range of feature plays per hour

by the NECM and Salem Applicants, there was a similar range among

the Industry and the RMLC stations." (Exh. 668, at 4.) For

example, Dr. Boyle testified that for ASCAP Survey Year 1995, the

survey captured twenty-five applicant stations that operated on

interim blanket licenses and played fewer than three ASCAP feature

performances of music per hour. (Tr. 231-32; Exh. 669A.) The

survey also captured 241 Group W blanket licensees in the same

range. (Tr. 231-32.) Extrapolating from these samples, Dr. Hoyle

estimated that those twenty-five applicants represented a total of

approximately 150 to 175 applicants and that the 241 Group W

licensees represented about 900 Group W licensed stations. (Tr.

232.) Dr. Boyle also concluded that there were similarities in

music use between applicants and licensed stations for Survey Years

1990 and 1991. (Exh. 668", at 4; Exh. 669K-N.)

Both ASCAP and applicants relied on the 1990, 1991, and
1995 ASCAP survey data as the basis for their analyses ofapplicants'usic use characteristics. The parties do not dispute
that approximately one-quarter of all radio stations are sampled
for their music usage in each annual survey, which ASCAP conducts
for the purpose of distributing ASCAP royalties to its members.
(Tr. 205-213.) Moreover, the parties agree that the stations
surveyed provide a representative sample of the industry's and of
the relevant groups'usic use. (Tr. 267.)

13



Although Dr. Boyle's interpretation of the survey data focused

on the average number of feature performances per hour, he also
analyzed the data presented by applicants, which considered the

number of weighted hours containing at least one ASCAP feature
performance. Dr. Boyle found that four NECM applicant stations
captured in the 1995 survey were expected to play one ASCAP feature
in 0-to-10% of their weighted hours as compared to ninety-nine

Group W stations. (Exh. 688.) Dr. Boyle projected that a total of

twenty-three NECM stations and 389 Group W licensees could be

expected to play music in this range. (Id.) Dr. Boyle also
projected that a total of forty-five applicant stations were

expected to utilize ASCAP feature music within the 80%-to-100%

range. (Td.)

Dr. Boyle criticized applicants for relying upon a comparison

of median levels of music use to demonstrate that applicants and

the RMLC stations were not similarly situated. According to Dr.

Boyle, "[t] he average may be higher for the Group W licensee[s],
but when you look at it line by line for the applicants, again,
there are a lot of stations in the Group W license using music in
a similar fashion . . . ." (Tr. 347-48.)

Applicants do not seriously contest Dr. Boyle's conclusions
that they used ASCAP feature music over a broad range of levels or
that their levels of music use fell within the same ranges as those

14



of some of the WGN and Group W licensees. However, applicants

strenuously dispute the significance of Dr. Boyle's findings.

Applicants challenge Dr. Boyle's methodological decision to compare

the relevant groups'anges of music use. Applicants point out

that Dr. Boyle has been unable to offer any published academic,

statistical, or economic literature to support the validity of his

range-based analysis. According to applicants, the most

appropriate method of determining whether the applicants and the

RMLC stations, or those stations that executed extension

agreements, were similarly situated is a comparison of the

respective groups'edian levels of music use.

Applicant's data-analysis expert, Ms. Barrie Kessler,

testified based on her examination of the survey information that
during survey years 1990 and 1991, approximately 85% of RMLC

stations used ASCAP feature music in 60% or more of their weighted

program hours but that fewer than one-fourth of applicants reached

this level of music use. (See Exh. 711.) Ms. Kessler also found

that in 1990 and 1991 combined, the median RMLC station featured at
least one ASCAP composition in 97% of its weighted program hours

and the median industry station featured at least one composition

in 96%, while the median NECM station played at least one ASCAP

feature performance in approximately 46% of its weighted hours and

the median Salem station featured at least one composition in 36%

15



of its hours. (701A, tbls. 1A and 1B.) Dr. Michael Levitan, an

expert in statistics, opined that the disparities between

applicants'usic use and that of the industry and the RMLC

stations are statistically significant. (Tr. 673-75; Exh. 703, at
5.)

Last, applicants contend that ASCAP's own analysis of the

survey data confirms that Group W and WGN licensees featured ASCAP

compositions almost three times as frequently as did the applicant
stations. In support of this assertion, applicants, relying on Dr.

Boyle's analysis of feature plays per hour, calculate that the non-

RMLC Group W and WGN licensees broadcast an average of 6.46 ASCAP

features per hour in contrast to the applicant stations, which

averaged 2.3 ASCAP features per hour. (Apps. Post-Trial Mem. at
22; Tr. 282-84, 291-92.)

Both ASCAP and applicants have relied upon and extensively
analyzed ASCAP's distribution surveys. The parties each processed

the survey data differently and drew contradictory conclusions as

to whether applicants'se of music; suggests that applicants and

the RMLC member stations, or those stations that executed extension

agreements, were similarly situated. However, neither side has

offered persuasive evidence that the other's substantive
statistical findings are in error.

16



ASCAP has presented sufficient uncontroverted evidence to

persuade us that a number of stations which operated under the

Group W or WGN licenses used music at levels that corresponded to

the applicant stations'evels of music use.'ut differently, we

accept ASCAP's claim that if one were to select any individual

applicant, one could also identify Group W or WGN licensees with

corresponding levels of music use.'ur

finding that the music use levels of many individual

applicant stations were comparable to those of Group W and WGN

licensees does not compel us to reject the applicants'actual

We note applicants'ontention that ASCAP's efforts to
compare the applicant group with the industry group based on their
respective ranges of music use finds no support in the literature
of statistical analysis. However, applicants mischaracterize
ASCAP's methodology, which is not premised on a comparison of the
relevant groups'haracteristics but rather on the theory that
individual applicant stations and individual Group W or WGN
licensees are similarly situated with respect to music use.

Both Dr. Hoyle and ASCAP contend that the applicantstations'usic use was comparable not only to that of the Group W
and WGN licensees but to the music use of stations that the RMLC
represented. (Exh. 668 5 5 ("for each range of feature plays per
hour by the . . . Applicants, there was a similar range among the
Industry and the RMLC stations"); ASCAP Post-Trial Mem. at 18
("radio stations represented by the NRBMLC . . . are comparable in
amount of music used . . . to those stations which were RMLC
members . . . .") .) However, ASCAP's Proposed Findings of Fact
omit this assertion and the tables summarizing Dr. Boyle's analysis
do not address music use by the RMLC stations, although Dr. Boyle'sfull report does contain two tables that appear to support the
claim that some RMLC stations used ASCAP music at levels similar tothat of the applicants. (Exh. 668, tbls. III(C), VI(C).)



assertion that, as a group, applicants played significantly less
feature music than did either the RMLC stations or the industry as
whole. It is apparent from applicants'nalysis of the 1990 and

1991 survey data that the median applicant station featured ASCAP

music in approximately half as many weighted hours as did the
median RMLC station or the median industry station. (701A tbls. 1A

and 1B.) Applicants have also established, and ASCAP has not

disproved, that for survey years 1990 and 1991 combined, less than
10% of the applicant stations played at least one ASCAP song in
more than 90% of their weighted hours, while 68% of the RMLC

stations played music at or above that level. (Exhs. 701A; 711.)

Last, ASCAP's own analysis of the number of feature ASCAP songs

played per hour reveals that in survey year 1991, for example, the
Group W and WGN licensees played ASCAP compositions almost three
times as frequently as did applicants. (Ex. 668, tbl. III.)
Considered together, these and the other related statistics
presented by applicants demonstrate that applicants, as a group,
used ASCAP feature music at significantly lower levels than the
RMLC stations or the Group W and WGN licensees, as group. The fact
that ASCAP can construct a subgroup from the Group W and WGN

licensees whose music use approximates that of the median applicant
does not refute applicants'laim that, as to music use, the
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applicant group is dissimilar to the RMLC group and the rest of the

industry.

b. The Applicant Stations'ormats and Market Sizes

In addition to contending that applicants'evels of music use

were comparable to the levels of numerous stations which accepted
the RMLC-negotiated licenses, ASCAP argues that applicants were

similar to the Group W and WGN licensees with respect to format and

appeal to large-audience markets. At trial, Robert Unmacht, the
publisher of the a radio-industry publication,
offered his opinion that in 1992, the NECM Applicants constituted
31% of the religious-formatted stations in the industry, 50% of the
fine arts-formatted stations, and 4% of the Spanish language-
formatted stations. (Exhs. 665, 666.) Mr. Unmacht also observed
that in 1995, 77% of the NECM Applicants were represented in large
markets as compared to 58% of the RMLC stations. (Exh. 663.)

Applicants take issue with Mr. Unmacht's decision to
characterize music intensive gospel and contemporary Christian
music stations as having the same "religious" format as the talk-
oriented Christian stations that comprise the majority of the
applicant group. Applicants also argue that Mr. Unmacht's

conclusions are flawed because he did not restrict his analysis to
RMLC stations but rather included those stations that executed
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extension agreements with ASCAP. Applicants point out that 4.2% of

the RMLC stations had religious, fine arts, or Spanish language

formats, while 87% of the applicant stations employed one of these
formats . (Exh. 781. )

We find it unnecessary to resolve the parties'ispute over

whether the formats and market sizes of the applicant stations are
similar to those of either the RMLC stations or the Group W and WGN

licensees. The characteristic that is relevant to our

determination of reasonable fees is the level of the applicants'se

of ASCAP music. The amount of such music a station plays
dictates whether that station will select a per-program or blanket
license and, if a per-program license is selected, establishes the
fee that must be paid to ASCAP. While differences between the
formats and market sizes of the applicant stations and those that
accepted RMLC-negotiated licenses obviously affect their revenues,
these factors do not need to be separately considered if their use

fees are computed as a percentage of their revenues, as we conclude

should be done here. We therefore find the ASCAP survey data
reflecting music use levels to be far more probative than format
and market comparisons in determining whether stations are
similarly situated for fee-setting purposes.
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2. ASCAP's Nondiscrimination Argument

Relying on the factual premise that individual applicants and

individual Group W and WGN licensees were similarly situated, ASCAP

presses the argument that ASCAP may not, consistent with the

Consent Decree, offer applicants a fee proposal with more favorable

per-program terms than are contained in the Group W and WGN

licenses. To do so, according to ASCAP, would create a situation
in which individual radio stations, though similarly situated with

respect to music use, would be subject to different fee structures
based only upon whether they had accepted the RMLC-negotiated

licenses or joined the applicant group. Such a scenario, ASCAP

maintains, would be contrary to the Consent Decree's

nondiscrimination provisions. Moreover, ASCAP contends that, to
the extent stations which accepted the Group W and WGN licenses are

disfavored in comparison to their similarly situated competitors

among the applicants, the integrity of the collective, industry-
wide bargaining process is imperiled.

a. Textual Grounds

In support of the theory that it is bound to offer applicants
the same terms as it offered similarly situated Group W and WGN

licensees, ASCAP invokes Sections VIII, IX(C), and IV(C) of the
Consent Decree. (ASCAP Mem. at 24.) However, neither Section
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VIII, nor Section IV(C) meaningfully advances ASCAp~s

nondiscrimination argument. Section VIII provides:

Defendant ASCAP, in fixing its fees for the licensing of
compositions in the ASCAP repertory, is hereby ordered
and directed to use its best efforts to avoid anydiscrimination among the respective fees fixed for the
various types of licenses which would deprive thelicensees or prospective licensees of a genuine choice
.from among such various types of licenses.

Quite clearly, as the court has previously observed, "Section VIII
requires ASCAP to avoid discrimination between the fees fixed for
a blanket and per-program license which would have the effect of
depriving licensees of a genuine choice between the two licenses."
auftaln Rrnadc a~tin~, 157 F.R.D. at 201. Section VIII offers no

basis for ASCAP's claim that the Consent Decree requires "that
'applicants'i.e , stations) which are 'similarly situated'e
treated in a similar manner." (ASCAP Mem. at 15.)

Section IX(C) is similarly inapposite. Section IX(C) provides
that once the court establishes a reasonable fee in a rate
proceeding, ASCAP is bound to offer that fee to all users situated
similarly to the applicants, except those stations that previously
executed licenses without court intervention for the same period.
This Section cannot be read to stand for the proposition that ASCAP
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must offer to applicants only those terms that ASCAP negotiated

with the RMLC."

ASCAP's citation to Section IV presents a closer issue.

Section IV(C) enjoins ASCAP from

[entering into . . . any license for rights of
public performance which discriminates in license fees or
other terms and conditions between licensees similarly
situated.

The clear import of this provision is that ASCAP may not strike
different licensing deals with similarly situated stations. Sep

United Stat es v ARCAP/ Application of Ca~1 Cit.ies/ABC ~c and

CBR. Tnc, 831 F. Supp. 137, 146 (S.D.N.Y. 1993) . Arguably then,

ASCAP was indeed obligated to offer applicants the same terms as it
offered the Group W and WGN licensees, since ASCAP's statistical
analysis demonstrates that each applicant station was situated
similarly to one or more of the licensees'owever, ASCAP's

suggestion that Section IV(C) precludes applicants'rom obtaining

a judicial determination of licensing fees or that Section IV(C)

compels this court simply to adopt ASCAP's fee proposal, whether

Sections VIII and IX(C) of the Consent Decree are relevant
only to the extent that they expressly refe'r to individual
licensees and users rather than groups of stations and therefore
offer some support for ASCAP's claim that its individual-station-
based analysis of the survey data provides the proper methodology
for determining whether applicants are situated similarly to otherstations in the industry.
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reasonable or not for applicants, is inconsistent with Section

IX(A) .

b. Prudential Considerations

ASCAP devotes significant effort to chronicling the "lengthy
and productive history" of the industry-wide bargaining process.
(ASCAP Mem. at 8.) According to ASCAP, the "dynamic efficacy" of
this system will be imperiled if applicants succeed in obtaining
more favorable license fee rates than ASCAP has offered to the rest
of the industry. (Id. at 9.) ASCAP prophesies a scenario in which

numerous radio stations, emboldened by the current applicants'uccess,
will eschew participation in industry-wide negotiations

and "await the results of litigation or future negotiations, secure
in the knowledge that they could always accept the industry-
negotiated licenses at any later time if they are thereafter
unsuccessful in Court or at the bargaining table." (Id. at 25-6.)
According to ASCAP, the result would be a balkanization of the
radio industry into competing bargaining units and ultimately an

end to "the rational negotiations which have been so successful for
radio." (Id. at 40.)

We are not insensitive to the significant challenges ASCAP and

the commercial radio industry face in reaching agreement on music
licensing fees. We agree that ASCAP's "industry-wide" negotiating
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strategy has in the past proved to be an effective tool. However,

we decline to accept ASCAP's suggestion that by reaching agreement

with the RMLC, ASCAP can in effect also bind dissenting stations by

subsequently invoking the sanctity of industry-wide negotiations.

In our view, ASCAP's license agreements with the RMLC can fairly be

characterized as the product of "industry-wide" negotiations in the

loosest sense only. ASCAP does not dispute that during the Group

W negotiations, the RMLC formally represented less than a quarter
of the commercial radio stations in the United States. (ASCAP Mem.

at 11.) Moreover, it does not appear that the members of the RMLC

were selected with any precision to ensure that they reflected a

truly representative cross section of the industry. As Richard

Harris, chairman of the RMLC during the Group W negotiations,
observed that "being a voluntary job, there is no compensation for
anyone involved and you hopefully get representatives of the

industry that -- my goal was always to get representatives in as

broad a spectrum of the industry as I could. . . ." (Exh. 906 at
13.) Mr. Harris added:

I would say that our committee was somewhere in the
eight to 12, and it was elastic too, because people would
give their undying commitment and then find that they
couldn't just get to the meeting and as in all typical
volunteer organizations, so that there was probably a
hard-core group who sat at the negotiating table of about
four or five people including myself.
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(Exh. 906 at 19.) When queried as to how one becomes chairman of
the RMLC, Mr. Harris remarked: "Not to be facetious, but very
honestly, I would like to find out myself." (Exh. 906 at 22.) Mr.

Harris also candidly stated that he was unaware of exactly how many

stations the RMLC did, in fact, represent. (Exh. 906 at 14.)

Although we note that the RMLC seemed to be far clearer as to the
identity of its contributors than those it represented (Exh. 906 at
16), we do not doubt that the RMLC sought to advance the broad
interests of the industry as whole. However, it does not appear
that the RMLC ever ascertained with any certainty the licensing
objectives of its many member stations or the unrepresented
industry stations. Given the RMLC's representation of far less
than a majority of radio broadcasters, its self-appointed
membership, and the apparent absence of a formal method of
communicating with its members or the industry, we find that
ASCAP's frequently-repeated refrain that the ASCAP-RMLC

negotiations were "industry wide" is overstated." Therefore, we

We find it noteworthy that prior to the Group Wnegotiations, the RMLC had referred'- to itself as the All IndustryMusic License Committee. Although certainly not dispositive, thefact that the committee with whom ASCAP sought to negotiate musiclicenses felt compelled to drop "All Industry"'rom its titlecertainly does little to bolster ASCAP's claim that the RMLC"represent[ed] the collective radio broadcasting industry." (ASCAP
Mem. at 26.) Contrary to ASCAP's assertion, the fact thatapproximately seven thousand broadcasters, which the RMLC expresslydid not represent, consented to be bound by the RMLC-brokeredagreement cannot be said to have transformed the RMLC into an
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will not be deterred from scrutinizing ASCAP's license proposals by

ASCAP's dire predictions of chaos. Either ASCAP's proposed per-

program license fees comport with the Consent Decree, or they do

not. The possibility that a ruling adverse to ASCAP in the instant

matter may complicate future negotiations and encourage additional

applicants to exercise their right to obtain a rate setting by the

court, while perhaps unfortunate, cannot be allowed to dominate our

analysis. Whether "industry-wide" negotiations continue to receive

the court's imprimatur as an appropriate means of setting music

license fees depends entirely upon whether this process yields

acceptable licenses. If ASCAP feels that "[i] t is important that

the process not be jeopardized," (ASCAP Mem. at 40), ASCAP need

industry-wide body.
Additionally, in its October 1, 1990 correspondence to the

many radio stations not formally represented by the RMLC, ASCAP
advised: "You can make your own application to ASCAP and, later,
to the Court. You can do this alone or jointly with other
stations." (Exh. 12, Questions & Answers.) We are somewhat
troubled that ASCAP now argues, in effect, that the instant
application to the court should be summarily rejected because it
threatens to unsettle the RMLC negotiations that ASCAP previously
advised unrepresented stations they could forgo, if they wished to
proceed independently.

Last, we consider ASCAP's concerns for the future of
collective negotiations to be somewhat overstated. Given the
significant expense and uncertainty of success in rate-court
litigation, there is scant likelihood that a vast number of
stations, which have heretofore agreed to accept the RMLC-
negotiated licenses, would elect to negotiate with ASCAP
independently in the future. As ASCAP itself observes: "No single
station or small group of stations could easily afford such
negotiations, or if negotiations fail, to seek judicial relief."
(ASCAP Mem. at 8.)
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only ensure that the process produces agreements that offer
reasonable fees for all music users'.

3. Reasonableness of ASCAP's Proposed Per-Program Fee

Under the judicial rate-setting mechanism established by the

Consent Decree, ASCAP has the burden of proof to demonstrate the

reasonableness of its fee proposals. (Consent Decree, Section IX.)

However, the Consent Decree does not provide any formula or

criteria to aid the court in gauging the reasonableness of a

royalty fee.

In SCOP, 744 F.2d 917, 926 (2d Cir.

1984), an antitrust action in which the plaintiffs alleged that
ASCAP's blanket form of license was anticompetitive because,

alia, the per-program license did not constitute a viable
alternative to the blanket license, the Second. Circuit observed

that the determination of whether a license is excessively priced
turns on an evaluation of "whether the price of such a license, in
an objective sense, is higher than the value of the rights
obtained." Later, in A L.Mhe.~cor~hanna1, 912

F.2d 563, 569 (2d Cir. 1990), a rate proceeding under the Consent

Decree, the Court provided additional guidance, indicating that the

task of assessing a fee's reasonableness necessitates an appraisal
of "fair market value," which the court defined as "the price a
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willing seller would agree to in an arms-length transaction.«

Recognizing that the market for music licenses does not typify the

model of a competitive market and lacking the instruments with

which to construct from start a model to price the rights at issue,

we have in the past found that it is appropriate to evaluate the

reasonableness of a fee proposal by examining prior agreements

negotiated between the parties or those similarly situated.
831 F. Supp. at 144; ShoMMme, 912 F.2d at 577

(opinion of the trial court) ("we must look to very imperfect

surrogates, particularly agreements reached either by these parties
or by others for the purchase of comparable rights").

In a previous rate-court proceeding, we noted that prices
voluntarily agreed upon in arms-length negotiations by stations
situated similarly to applicants "offer the only palpable point
from which to proceed towards an estimation of fair value

CapiM3 C~s, 831 F. Supp. at 145. However, agreements between

ASCAP and parties situated similarly to an applicant group are not

necessarily determinative of a reasonable fee structure for that
group. The Second Circuit has remarked that "[t] he opportunity of

users of music rights to resort to the rate court whenever they

apprehend that ASCAP's market power may subject them to

unreasonably high fees would have little meaning if that court were

obliged to set a 'reasonable'ee solely or even primarily on the
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basis of the fees ASCAP had successfully obtained from other
users." Sh~Mma, 912 F.2d at 570. Where, as here, agreements

between ASCAP and a third party form the starting point of a rate-
setting inquiry, the court must consider any "distinctive
conditions" impacting those agreements in order to determine

whether those agreements provide a reliable benchmark of reasonable
royalties. Ca. 831 F. Supp. at 145.

a. The Group W and WGN Licenses as a Benchmark of
Reasonableness

ASCAP argues that the license terms negotiated by the RMLC and

ASCAP constitute a benchmark for determining reasonable fees in
this proceeding. According to ASCAP, the Group W licenses were the
product of good-faith negotiations and were accepted by a vast
majority of radio stations, including many that were situated
similarly to applicants. Not surprisingly, applicants contend that
the RMLC-negotiated licenses do not accurately reflect a reasonable
per-program fee. According to applicants, the RMLC failed to
bargain vigorously for this form of license because the RMLC's

paramount objective was to secure a favorable blanket license for
the music-intensive stations that comprised the overwhelming

majority of the broadcasters that the RMLC represented. Moreover,

applicants assert that the non-RMLC stations'cceptances of the
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Group W licenses are not probative of a reasonable per-program fee

because those stations consented to be bound before they knew the

terms of the Group W licenses'.

Applicants'ole in the Group W Negotiations

The parties dispute whether applicants'epresentatives were

excluded from the Group W negotiations, and if so, by whom and for
what reason. Applicants argue that. ASCAP and the RMLC objected to
applicants'articipation in the negotiations because they both
wished to avoid including an independent third paxty that would

forcefully puxsue changes in the per-program license. ASCAP

counters that although it was not. in favor of allowing applicants
to participate because applicants'resence would slow

negotiations, it deferred to the RMLC, which ultimately rejected
applicants'equest. Moreovex, according to ASCAP, had applicants
genuinely desired to paxticipate in the Group W process, their
representatives could have volunteered to join the RMLC and

attended the negotiations as members of that committee.

The evidence demonstrates that, after several meetings with
the RMLC, the NRBMLC, which represented applicants, requested that
ASCAP allow it to participate in the Group W negotiations as an

independent party. (Exh. 268.) 'SCAP referred the NRBMLC's

request to the RMLC, stating that it would acquiesce if the RMLC
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favored including the NRBMLC, while indicating its preference to
maintain the bilateral structure of the negotiating process. (Exh.

269.) ASCAP reiterated this position in subsequent meetings with
the RMLC. (Exh. 273-43 at D02570 ("[w] e do not want [the NRBMLC]

if it will make it harder to make a deal with the Committee."))

The RMLC shared this view, (Exh. 272), and thus the NRBMLC was not
invited to participate in the negotiations. The applicants
subsequently made no effort to affiliate with the RMLC.

The causes for applicants'onparticipation in the Group W

negotiations are of little relevance to the issue of whether the
Group W per-program license provides a benchmark for determining
reasonable fees in this proceeding. Although it is clear that both
ASCAP and the RMLC opposed the NRBMLC's participation in the Group

W negotiations, we are not prepared to find that something other
than the desire to simplify and expedite the negotiation process
motivated either of these parties to exclude the NRBMLC. Contrary
to applicants'ontention, the RMLC's actions in this regard cannot

properly be construed as evidence that the RMLC had no interest in
seeking a reduction in the per-program license fee. However, we do

not find it surprising that applicants decided not to designate a

representative to join the RMLC. Apparently, applicants perceived
that the RMLC would not represent their interests and therefore
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chose to negotiate with ASCAP independently, as was their right
under the Consent Decree.

ii. The RMLC's Commitment to the Per-Program License

At trial, ASCAP presented evidence sufficient to establish
that during the Group W negotiations the RMLC sought improvements

in the per-program license. (Sea, ~, Exh. 237-38 at D2601-03;

237-40 at D3041-44; 273-41 at D2995-3000; 273-45 at D2943-54; Tr.

48-49.) ASCAP rebuffed these efforts by insisting that any

reduction in the per-program fee would have to be offset by a

corresponding increase in the blanket rate (Tr. 250-51; Exh. 906 at
50-55) . In the face of ASCAP's refusal to reduce the per-program

fee unconditionally, the RMLC made a calculated decision to
withdraw its per-program fee demands rather than accede to an

increase in the blanket fee or pursue its objectives in a rate-
court proceeding. (Exh. 906, at 54-55.)

We find no reason to doubt Mr. Harris'tatement that he and

the RMLC were seeking "the greatest good for the greatest number."

(Exh. 906, at 26.) However, from the RMLC's perspective, its goal
of value maximization could not be achieved through an agreement

with ASCAP that included an increased blanket license fee.
According to Mr. Harris, the greatest good for the greatest number

meant obtaining the best possible blanket license terms. (Exh.
1
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906, at 54.)'iven the high level of music use of the RMLC-

represented stations and the industry as a whole, which impelled
the majority of stations to accept a blanket license, (Tr. 107-08),

because of its relative cost effectiveness, there is some reason to

suspect that the RMLC may have subordinated the interests of the

minority seeking reduced per-program rates to the interests of the

majority favoring a blanket license. Counsel for the RMLC made the
RMLC's position clear when he stated in a September 1990 letter to

In support of the claim that the RMLC was committed to the
per-program license, ASCAP argues that the RMLC negotiators whoattended the Berkshire, WGN, and Group W meetings includedrepresentatives of stations that held or eventually switched tothat form of license. For example, Mr. Harris, whose involvement
with the RMLC began in approximately 1986 (Exh. 906, at 12), alsoserved as an executive of Westinghouse Broadcasting, the owner ofseveral radio stations (Zd. at 6-7). ASCAP points out that duringthe Group W license period, the number of Westinghouse stationsthat operated under per-program licenses increased from five toeight and the number of blanket licenses decreased from eleven tosix. In addition, after the RMLC and ASCAP reached agreement onthe WGN licenses, the lead applicant in that proceeding, WGN,accepted a per-program license.

However, even though some of the RMLC negotiators apparentlyhad a direct economic interest in the per-program license, the fact
remains that the vast majority of RMLC-represented stations and ofthe industry as a whole, which ASCAP contends the RMLC faithfullyrepresented, were blanket license holders at the time of the Group
W negotiations. Moreover, the fact that WGN and several otherstations have adopted a clever strategy of bunching theirbroadcasts of ASCAP music in selected program hours to obtain
maximum benefit from their per-program licenses, (Tr. 42-43),suggests that a per-program fee rate that is favorable for thesestations might not be attractive to other stations with less
programming flexibility. Thus there remains at least some doubtwhether the RMLC adequately represented the interests of limitedmusic users and obtained per-program license terms that werereasonable for those stations.
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ASCAP, &'I believe we can safely say that the Committee represents

the interests of the bulk of the commercial radio stations in the

United States. Nevertheless, as you are aware, the radio industry

is extraordinarily diverse and there may be certain stations (such

as those represented by the Religious Broadcasters'ommittee)

whose interests are not represented by the Committee." (Exh. 272.)

In addition, the RMLC argued during the WGN negotiations that the

per-program license was not a genuine choice, (Exh. 273-17, at
D10017), but nonetheless consented to the terms of that license
without substantial modification. (Tr. 85-86.) The RMLC

subsequently accepted a similar per-program fee structure during

the Group W negotiations.

Given the divergence between the bargaining objectives of the

RMLC-represented stations and the applicants, which derive from the

contrast in their levels of music use, we cannot find that these

groups were similarly situated with respect to their interests in
the per-program license." Moreover, we cannot conclude that the

We note ASCAP's claim that since 1977, the RMLC has
actively sought changes in the per-program license. (ASCAP Mem. at
30.) However, ASCAP does not identify any meaningful modifications
that the RMLC actually obtained following the Berkshire agreement,
with the exception of ASCAP's consent to eliminate provisions
allowing either the RMLC or ASCAP to terminate the per-program
license. (Tr. 38-44.) As ASCAP notes, the fee relationship between
the blanket and per-program licenses has remained fundamentally
unchanged at approximately 3:1. (ASCAP's Proposed Finding of Fact
No. 44 ' Moreover, ASCAP has offered no persuasive evidence that
Magistrate Judge Dolinger erred when he found that in the early
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Group W per-program license terms reflected the RMLC's conviction

that those terms were reasonable for stations with limited music

use. Thus, although the terms agreed to by the RMLC and ASCAP

during the Group W negotiations are at least some evidence of their
reasonableness, it would be inappropriate merely to adopt those

terms as a benchmark of reasonable per-program fees for the

applicant group." See Bu~f~lr B~o~«a~t-'i~g~, 157 F.R.D. at 199;

Buffalo Rroarlcastina~, 1993 WL 60687, at *61 (finding that "since
the individual stations were . . . overwhelmingly interested in the
blanket license, the outcome of these negotiations is not a proper
indicator of a reasonable rate for the per-program license" ).

radio license negotiations, radio station negotiators acceptedhigher per-program fees because they were not interested in that
form of license. Buffalo Rrn~dca~tingH, 1993 WL 60687, at *61.

Applicants have presented extensive evidence in the formof music-use data and statements by RMLC Chairman Harris to supporttheir claim that the RMLC-negotiated per-program licenses are not
adequate benchmarks of reasonable fees. However, applicants'rofferspertain almost exclusively to the Group W negotiationperiod. Applicants have offered very little specific evidence thatthe RMLC was predominantly concerned with the blanket license orwilling to accept less favorable per-program terms in order tosecure a better blanket license agreement during the WGNnegotiations. Moreover, applicants have made no showing as to thelevels of music use by applicants, the RMLC-represented stations,or the industry at the time of the WGN negotiations. Nevertheless,
having determined that the Group W per-program license negotiated
by the RMLC is not an appropriate benchmark of reasonable rates, wedecline to rely on its predecessor, the WGN per-program license,
which contains a substantially similar fee structure and was alsonegotiated by the RMLC.
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b. Acceptance of the Per-Program Licenses by Similarly
Situated Stations

Although we have determined that the terms of the RMLC-

negotiated licenses cannot be used as a benchmark of reasonable

per-program fees in this proceeding, the fact remains that numerous

stations situated similarly to applicants with respect to music use

did accept Group W licenses. According to ASCAP, because these

stations agreed to the Group W licenses, the comparable terms ASCAP

has proposed for applicants should be deemed appxopriate. However,

acceptance of the RMLC-negotiated Gxoup W licenses by individual
radio broadcasters is of little probative value as to the

xeasonableness of the fees set forth in those licenses because the

RMLC-represented stations and those stations that executed

extension agreements with ASCAP both apparently committed

themselves to accept the licenses before the terms of those.

licenses had been negotiated. (Exh. 12; ASCAP Reply Mem. at 19

(arguing that the RMLC members and those that executed extension

agreements were not in analytically distinguishable positions)).
In the absence of a mechanism that permitted these stations to

signal their approval by ratifying the agreement between ASCAP and

the RMLC, we do not find the stations'w ante, assent to the

licenses to be particularly persuasive evidence of the
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reasonableness of the fee arrangements that the RMLC and ASCAP

subsequently adopted."

B. The Proposed Per-Program Fees as Objectively Reasonable

ASCAP further argues that, in addition to being reasonable

because of their acceptance by the vast majority of stations, the

proposed fees at issue are objectively reasonable. To demonstrate

the appropriateness of the proposed per-program fees, at trial
ASCAP offered evidence that a hypothetical per-program station with

adjusted gross revenues of $ 100,000 would pay $ 0.27 per week, or

$ 13 per year, to play a one-hour program with feature music on

Sundays. (Exh. 667-F.) A one-hour program with feature music on

weekday mornings would cost $ 28 per year. (Tr. 191-94.) ASCAP

also presented evidence to demonstrate that stations operating
under per-program licenses paid relatively small fees in comparison

It is of course true that this court, pursuant to its
supervisory authority under the Consent Judgment, issued an Order
approving the Group W license fees as reasonable and
nondiscriminatory. In that Order, however, we cabined our approval
of the per-program license by stating that the terms of that
license complied with the Consent Decree as applied only to the
Group W applicants. (Final Order dated October 8, 1991 $ 2.)
Thus, the court's acceptance of the Group W licenses cannot be
invoked to support the claim that the terms of the Group W per-
program license provide a benchmark of reasonableness in this
proceeding. Similarly, although the Final Order approving the WGN
licenses did not contain the same explicit limiting language as did
the Group W Final Order, we do not consider that Order to be
probative of the reasonableness of the terms of the WGN license forthe applicant group.
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to their revenues. For example, according to ASCAP, in 1994,

fourteen selected Salem Media Group stations with total adjusted

gross revenues of $ 27 million paid $ 123,673 in fees under their
interim per-program licenses. (Exh. 667-H.) ASCAP observes that

had these stations operated under the Group W blanket license, they

would have incurred $ 433,376 in fees. (Zd,.)

Applicants point out. that in computing the per-program fees

that a hypothetical station would pay for playing one hour of ASCAP

music, ASCAP assumed an annual revenue for that station of

$ 100,000. However, the evidence demonstrates that the average

revenue of per-program. stations in 1994 exceeded $ 1,500,000.

(Exhs. 667-B; 667-E.) Thus, ASCAP's model significantly
understates the fees that an average per-program station would

incur. In addition, applicants contend that ASCAP's comparison of

several Salem Media stations'er-program fees to those stations'nnual

revenues is unilluminating absent data on the level of music

used by each station. More fundamentally, applicants argue that
ASCAP has presented no evidence from which this court can make a

reasoned determination of the value of the rights offered by

ASCAP." We agree with applicants that absent some quantification

In addition, applicants protest that the proposed per-
program fee's objective, or absolute, reasonableness is irrelevant
to this proceeding. However, if ASCAP could somehow demonstrate
that the price of the challenged per-program license is
commensurate with the "value of the rights" offered by ASCAP, then,
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of the benefits obtained by applicants from their licensed use of

ASCAP music, and of the benefits ASCAP's members enjoy from having

their compositions aired, the court lacks the information necessary

to assay the objective, or absolute, reasonableness of the per-

program license fees.

Although we are not persuaded by ASCAP's efforts to
demonstrate that its proposed fee rates are objectively reasonable,

we find equally unconvincing the applicants'laim that the

proposed per-program fees extract an unreasonably high fee relative
to the blanket license. Zt is true that a station which plays
ASCAP feature music in only 30% of itS weighted program hours would

incur a per-program fee amounting to 94% of the blanket license fee

because the two fee rates are in a ratio of approximately 3:1.

(Apps. Mem. at 24.) However, we discern nothing inherently
unreasonable in such a ratio. A per-program license rate is not

unreasonable merely because it is a substantial multiple of the
blanket fee rate. Buff~l~ R~naRcas~gMo. v ASCENT, 744 F.2d 917,

927 (2d Cir. 1984) . .Because of the substantial difference between

many stations'otal revenues and their revenues subject to fee, if
the per-program rate were not several times as high as the blanket
rate, the blanket license, with its freedom from administrative

pursuant to the Second Circuit's position in Buffalo Broadcasting
w~SCA2, 744 F.2d 917, 927 (2d. Cir. 1984), the per-program license
would, constitute a "realistic alternative" to the blanket license.
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burdens, would represent a reasonable alternative for only those

stations with the most music-intensive formats.

C. ASCAP's Proposed Per-Program Licenses and the Consent
Decree's Genuine-Choice Requirement

1. Applicants'osition
As noted above, applicants contend not only that ASCAP has

failed to demonstrate that the proposed per-program license fee

rates are reasonable within the meaning of Section IX but that the

fees should be rejected because they violate the genuine-choice

provision of Section VIII. Applicants assert that under ASCAP's

proposal, the per-program license would be a theoretically viable
alternative for stations that broadcast feature ASCAP performances

in at most approximately 32.5% of their weighted program hours.

(Exh. 777.) However, applicants also contend that given the

administrative burdens associated with the per-program license,
that form of license is realistically feasible only if a station
plays ASCAP music in no more than 20%-25% of its weighted hours.

Applicants observe that, according to ASCAP's 1995 survey data,
only approximately 8% of the radio industry used music at or below

the 32% level, (Exh. 701A.)," whereas the median station in the

Applicants note that of those stations that comprised the
8% that operated under a per-program license, more than half
reported no feature music .use at all. Thus, less than 4% ofstations actually making any feature performances of music during
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industry played ASCAP features in approximately 93% of its weighted

hours and the average station did so in 83%. (Exhs. 701A; 706;

705. )

Applicants assert that the highly limited utility of the
proposed per-program license demonstrates that it is not a "genuine

choice" for the typical radio station or even for a significant
segment of the industry. Thus, according to applicants, the
proposed licenses do not comply with the court's prior decisions in
Buffalo Broadoaatin~ and Buffalo Broadcasting~.

the Buffalo Broadoaatiug proceeding, ASCAP proposed to the
All-Industry Committee of Local Television Stations, which

represented approximately 960 local television stations, and to
twenty local stations that were owned by the three major networks

a per-program license rate that was substantially higher than the
proposed blanket license rate. In Buffalo Broadcast 1'~,
Magistrate Judge Dolinger found that ASCAP's proposed per-program
license was impractical for all but a few stations that used very
little ASCAP music. Buffalo Broadcaati~g~, 1993 WL 60687, at *57.

Magistrate Judge Dolinger then held, as a matter of law, that
ASCAP's proposed per-program license violated the "genuine choice"

provision of the Consent Decree. Magistrate Judge Dolinger
construed Section VIII of the Consent Decree to require that the

the survey year found the license usable. (Tr. 138, 188.)
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per-program license fee "be set in such a way that, when compared

to the blanket license fee, its use is economically feasible for a

significant segment of 'tPe industry. . . ." Id. at *66.

Magistrate Judge Dolinger concluded that the per-program license
for the applicants would be reasonable if it were priced so that
the "typical" local television station would pay approximately the

same fee under the per-program license as under the blanket

license, exclusive of administrative costs. Id. at *67.

In Buffalo Brnadc'aat~ng TT, we found that with respect to the

meaning of the genuine choice provision, Magistrate Judge

Dolinger's legal conclusions withstood de novo review and his
factual findings were not clearly erroneous. Moreover, we observed

that «[t] o condone a pricing structure that makes the per-program

license illusory for all but a few stations would serve to nullify
the necessary protection from restraint of trade that the per-
program license offers.« Buffalo Brn~dcaating TT, j.57 p.R.D.

202. Relying on the reasoning in Buffalo BrnaRcasting~,
applicants argue that because the per-program license fee proposed

by ASCAP in this case is not equivalent to the blanket license fee
for the typical local station in the industry, ASCAP's proposal
violates the Consent Decree.
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2. ASCAP's Position

To refute applicants'llegation that the proposed per-program

fees contravene Section VIII of the Consent Decree, ASCAP advances

two principal arguments. First, ASCAP asserts that the proposed

fee structure does in fact provide a viable alternative to the

blanket license and thus satisfies the Consent Decree. ASCAP

points out that the number of per-program licensees has risen from

55 in 1979 to 858 in 1995. (Exhs. 667-C, 667-E.) In 1994, these
per-program stations generated 14.23% of the total reported gross
revenues of all licensed stations. (Exh. 667-B.) ASCAP also
emphasizes that the fourteen Salem Media Group stations discussed
above reaped a 71% savings in 1994 by operating under interim per-

program licenses rather than Group W blanket licenses. (Exh. 667-

H.)

Second, according to ASCAP, we should not import to the radio-
licensing context Magistrate Dolinger's conclusion that the
genuine-choice provision is satisfied by a pricing structure which

would enable the typical local station to operate under a per-
program license at a cost, exclusive of administrative expenses,

roughly equivalent to that of the blanket license. We agree with
ASCAP that the television and radio industries are vastly different
and that what is appropriate with respect to music licensing in the
former is not necessarily appropriate for the latter. ASCAP
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claims, and we agree, that Magistrate Judge Dolinger's use of the

"typical" station as a benchmark for determining equivalence

between the per-program and blanket forms of license is
inapplicable in the radio-industry context because "no station or

group of stations is 'typical.'" (ASCAP Mem. at 56.) In the radio

industry, over one-half of the stations broadcast ASCAP music in

more than 90% of their weighted program hours, (Exhs. 701A; 707),

while the music use of the others spanned the entire remainder of

the spectrum, with.many stations below the 30% level. (Exhs. 701A;

707; 713.) We note that applicants have offered no persuasive

evidence that a similarly high degree of diversity in levels of

music use characterized the television industry, which Magistrate

Judge Dolinger analyzed in castings. With respect to

the radio industry at least, we find the concept of a "typical
station" to be largely unhelpful.

3. Assessing ASCAP's Proposal

With the exception of applicants'laims as to the

administrative costs incurred by per-program licensees, ASCAP does

not dispute applicants'actual assertions regarding the level of

music use at which the per-program license becomes a viable option
for a radio station or the percentage of stations currently
operating under that form of license, (ASCAP Reply Mem. at 10), and
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we find these assertions to be adequately supported by the record

evidence. However, applicants'ontention that the per-program

license is a cost effective option for only those stations using
ASCAP feature music in less than 20% to 25% of their weighted hours

is insufficiently substantiated." Applicants rely on the rather
vague testimony of Russell Hauth, executive director of the NRBMLC.

(Apps. Mem. at 42.) At trial, Mr. Hauth stated, "I use the 20

percent rule. If a station's music usage appears to be 20 percent
or fewer of its weighted hours, of its total weighted hours, it
becomes a candidate for per program license. . . . [Y] ou can't be

exacting about this. There's something of an art or a -- feel
(Tr. 829.) " However, applicants offer no empirical data on

the administrative costs associated with the per-program license,
and we decline to make a factual finding based on Mr. Hauth's
"feel" for those costs, which, we note, ASCAP has demonstrated can

We reject applicants'ontention that, because ASCAP bearsthe ultimate burden of proving the reasonableness of its feeproposals, ASCAP must offer evidence to refute everyunsubstantiated factual claim made by applicants.
At trial, applicants also presented the equally generaltestimony of Edward At singer, president of Salem Communication

Corporation, who stated that "if the station originated music in aslittle as 20 percent of its [weighted] hours, subject to fee, it
becomes a very problematic problem as to whether there is anyeconomic benefit. In terms of pure economics, the cross-over pointis 32 percent." (Tr. 468.)
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be minimal for stations that use computerized play lists. (Tr.

792-94. )

We next consider whether ASCAP's proposed fee rates satisfy
Section VIII. The pricing relationship between the blanket license

and the per-program license defines what proportion of stations

will choose the per-program license as an economically attractive
alternative. However, the generality of Section VIII offers no

specific answex to the question of how many stations must be able

to avail themselves of a per-program license before the "genuine

choice" language of that, section is satisfied. Clearly, as

Magistrate Judge Dolinger observed, "[t]he reference to 'a genuine

choice' . . does not mean that the pex-program license must. be

cheaper than the blanket license for all or even most stations
Buffalo Avoadc.a~ting I, 1993 WL 60687, at ~65. It is also

evident that the Consent Decree's pro-competitive objectives would

be ill-served by a licensing regime that makes the per-pxogram

option a practical alternative for only a few stations. Buffalo

Broadcasting~, 157 F.R.D. at 202.

Applicants urge the court to adopt Magistrate Judge Dolinger's

typical-station methodology in the instant proceeding. According

to applicants, a station playing ASCAP feature music at slightly
below the "typical," or median, level of at least one ASCAP song in
95% of its weighted program hours, should pay the same fee under
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the blanket and per-program licenses. Applicants maintain that use

of the model in this proceeding would ensure

that the per-program license is a genuine choice for a significant
segment of the radio industry.

In light of applicants'eavy reliance on dcaMi.ng

I., we think it necessary to emphasize the limited scope of the
current rate proceeding. In the g litigation,
we accepted the pxinciple that the fee relationship between the two

forms of license should be set so as to provide a significant
segment of that industry with an economically feasible pex-progxam

option when compared to the blanket license. Buffalc}M

157 F.R.D. at 202-03. Thus; we noted that affording a

significant segment of the industry the opportunity to take the
per-program license would further the Consent Decree's "goal of

price stabilization in the face of ASCAP's recognized. market

power." Zd.. at 202 (quoting Magistrate's Report). However, in a

decision in which we denied in part applicants'otion for summary

judgment in this proceeding, we observed:

All that held was that, in thecontext of an industry-wide application by the localtelevision stations, the genuine choice provision issatisfied if the per-program license is an economically
viable alternative for a significant number of thosestations.

The equivalence formula devised by Magistrate
Dolinger was developed to implement his interpretation ofthe genuine choice provision under the circumstances
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presented in the Buffalo Broadcasting application.
Accordingly, it was designed to create a fee structure
that was reasonable across the entire local television
industry.

TTni t eR States v ARCAP/ Application of Ba1am MaRi a of Cal i forni a.

~c and New Fngland Continental MaRia. Tnc , 902 F. Supp. 411, 418

(S.D.N.Y. 1995) .

In contrast to the applicants in the Buffalo Broads anting

proceeding, the current applicants constitute but a small fraction
of the local stations in their industry. Given that "[t]he goal of

any fee-setting proceeding is to arrive at a reasonable fee for the

applicants before the court," Zd., the task in this rate proceeding

is to determine whether ASCAP's proposed per-program fee rates
provide a genuine choice for the applicant stations, not whether

those fee rates make the per-program license available to a

significant segment of the entire radio industry. The RMLC and

ASCAP were free to agree to any terms they wished, regardless of

the Consent Decree. Id. at 419. As applicants observe, "[t]his is
a wholly retrospective proceeding, limited to the named

Applicants. (Apps. Post-Trial Mem. at 31.)

We agree with applicants that the legal principles articulated
in Buffa1o 'RmadcaatingM apply with equal force to the radio
industry. Were this an industry-wide rate proceeding, Section
VIII's nondiscrimination provision would be satisfied by a per-



program fee that offered a genuine choice for a significant segment

of the industry." Here, however, the applicant group constitutes
a subset of the industry, and a per-program fee rate that serves as

a reasonable alternative for a significant segment of the stations
in that applicant group is appropriate.

The. data presented by applicants demonstrate that a

significant segment of the applicant stations did, in fact, have a

genuine choice between the two forms of license. During the three
survey years for which applicants presented data, an average of

approximately twenty-nine percent of the NECM stations captured in

In addition to our dissatisfaction with the concept of a
"typical" station in the radio industry, addressed above, we are
skeptical that B»ff~lo 'Aroadca~g's equivalence model would
provide an appropriate basis upon which to set a per-program fee
rate for a music-intensive group of applicants such as the radio
industry as a whole. Magistrate Judge Dolinger estimated that the
"typical" television station used ASCAP music in approximately 75%
of its non-network programs, Buffalo @raadcastingM, 1993 WL 60687,at *67, whereas applicants have offered evidence that the median
industry radio station played music in 95% of its weighted programs
hours. Although the music use data relied upon by Magistrate
Judge Dolinger differed from that presented in this proceeding, it
appears that the radio industry during the relevant period was, on
average, significantly more music intensive than was the television
industry in the period reviewed by Magistrate Judge Dolinger. Thus
although, as applicants observe, the Consent Decree applies to the
licensing of music in both industries, it does not necessarily
follow that the equivalence model developed for the television
industry is appropriate for the radio industry. In our view, evenif the median station were deemed "typical," it would be
unreasonable to impose a fee structure under which a radio station
using music in 90% or more of its hours would have an economically
neutral choice between a per-program license and a blanket license.
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the ASCAP survey played ASCAP features in thirty percent or less of

their weighted program hours. (Exhs. 701A; 713.) The available

data regarding the Salem applicants indicate that an average of

approximately thirty-three percent of those stations played ASCAP

features in thirty percent or less of their weighted hours. (Id.)

Given that approximately thirty-two percent is the "cross-over"

point below which the per-program license becomes more cost

effective than the blanket license, it is apparent that the

proposed per-program licenses were an option for slightly less than

one-third of the applicant stations, which is clearly a substantial

segment of the group. Even were we to accept applicants'nsupported
claim that inherent administrative expenses associated

with the per-program license reduced the "cross-over" point to

between twenty and twenty-five percent, the proposed per-program

licenses would still be available to more than twenty-one percent

of the surveyed applicant stations.

Although we have found that ASCAP may not rely upon the Group

W and WGN per-program licenses as conclusive evidence that the

rates it has proposed in this proceeding are reasonable, we reject
applicants'ontentions that ASCAP's proposed fee rates contravene

the Consent Decree's genuine-choice provision and that we should

apply g's equivalence methodology here. Because

ASCAP's proposals as to the feature-music fee component of the per-
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program licenses provide a genuine choice for a significant segment

of the applicant stations, and because applicants have suggested no

valid alternative, we find the feature-music fee proposed by ASCAP

to be acceptable.

D. The Incidental Use Fee

In addition to their objections to the feature music fee rate,
applicants challenge the incidental use fee component of ASCAP's

proposed per-program licenses. ASCAP takes the position that the

Consent Decree does not empower the rate court to set an incidental
use fee that is based on a percentage of the licensee's adjusted

gross revenue ("AGR") . As ASCAP observes, in

TZ, we vacated the incidental use fee portion of the per-program

license set by Magistrate Judge Dolinger. B

157 F.R.D. at 204-05. In that proceeding, we accepted ASCAP's

contention that the fixed incidental use fee was, in effect, a

hybrid of the per-program and blanket forms of license, which

enabled a station to obtain "a mini blanket license" for the

unlimited use of incidental music. Zd. at 204. Because the

incidental use fee was neither a true per-program nor a true
blanket license, and the Consent Decree only requires ASCAP to
offer those two types of license, we concluded that the court was
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without authority to impose a license that included a flat fee for

incidental music use. Zd. at 204-05.

Given this constraint on the court's authority, ASCAP now

suggests a consensual arrangement between the parties under which

ASCAP would accept in satisfaction of applicants'bligation to pay

for incidental music use the fees that the applicants have already.

remitted pursuant to the" interim per-program licenses. In the

alternative, ASCAP proposes that the court adopt a true per-

pxogram, incidental use fee of 1.82% of the revenue attributable to

programs which contained incidental but no feature ASCAP music.

{Exh. 276.) According to ASCAP, this proposal would comport with

the Consent, Decree because stations would pay incidental use fees

only for those programs that actually contained incidental music.

ASCAP, however, refuses to consent to a determination by this court

of a reasonable flat-rate incidental use fee. (ASCAP Reply Mem. at

Applicants reject ASCAP's first suggestion that they agree to
an incidental use payment that is based on the rates incorporated

in their interim per-program licenses. Applicants cite B»f'filo

Broarlr~~tin~, in which Magistrate Judge Dolinger set an

incidental use fee of 7.5% of the maximum possible per-program

license fee. Magistrate Judge Dolinger arrived at this rate
because it corresponded to the percentage of ASCAP's total revenues
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that ASCAP allocated to its members as compensation for the
incidental use of ASCAP music. Buffalo Broadcast.ing~, ].993

60687, at *77. Applicants contend that under ASCAP's "stand-in-
place proposal, which is predicated on the interim per-program
license fee of 0.24% AGR for incidental performances, they would

pay 15% of the blanket license fee and thus considerably more than
Magistrate Judge Dolinger found reasonable in BuRa1n 'Aroadc.aet1flg

Applicants also assert that ASCAP's performance-based fee
proposal of 1.82% of revenue from programs making only incidental
use of ASCAP music is untenable because it would require applicants
to compile retrospective records of their incidental music uses.
Applicants argue that no ASCAP license for at least twenty years
has contained this type of incidental use fee, and therefore
applicants had no reason to maintain records of this information
for the relevant periods. Moreover, applicants contend that even

had they been given notice of this requirement, the systematic
tracking of incidental music use is wholly impracticable and

renders ASCAP's proposal unreasonable. Indeed, at trial, ASCAP

acknowledged that the record-keeping burden associated with its
proposal would not be feasible: "Our proposal . . . contemplated
an incidental use fee that complied with the decree that was a

percentage of the revenue from the programs that contained
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incidental use ASCAP music. We now know from this trial that
that's impossible." (Tr. 764-65 '

Applicants maintain that if the court were to adopt ASCAP's

use-based fee proposal, the per-program form of license would cease

to be a genuine choice for any radio station because of the

impossibility of complying with the record-keeping requirements.

Thus, applicants urge the court to reconsider its prior
determination that it is beyond the court's authority to order a

fixed-rate incidental use fee.

We recognize the problem created by our previous indication
that the court is empowered to order ASCAP to offer only a per-
program license that includes an incidental use fee component which

is based on a station's actual use of incidental music. B»ffalo
Rrnarlc.sat ing II, 157 F .R.D. at 205. However, such a fee structure
would impose an unacceptable reporting burden on per-program
licensees and render the per-program form of license an unrealistic
alternative. Therefore, ASCAP's proposal must be rejected because
an unusable per-program license would be inconsistent with the
Consent Decree's procompetitive objectives and the preferential
protection the Consent Decree accords the per-program form of
license.

After careful consideration, we find it necessary to revisit
our determination in B»f'F~ln A~nade"a~tiqg~ and Sale~edia. Xn
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reaching our conclusions in A»ffalo R~oaRc ast in@ TT and Sal~m

M+~i~, we relied on the assumption that, although a fixed fee is an

"eminently sensible" method by which to compensate ASCAP for the
use of incidental music, it would also be reasonable for a station
to monitor and report its incidental music use as required by a

performance-based fee. Sea Salaam Me~~a, 902 F. Supp. at 419. Our

assumption, at least for the radio industry, now appears to have

been unjustified. Given the impz'acticality of ASCAP's current
proposal, the court deems it appropriate to set an incidental use

fee that is based on a fixed percentage of the applicant stations'djusted
gross revenues. Such a fee does not directly conflict

with any express provision of the Consent Decree and is, in fact,
consistent with the Consent Decree's objectives.

Applicants submit that an incidental use fee of 0.06% AGR is
appropriate." Applicants assert that their proposed fee is
reasonable because it more than compensates ASCAP for the value
that ASCAP, in its distribution of royalties, has assigned to
incidental performances. Specifically, according to applicants'xpert,

Barry M. Massarsky, a former senior economist at ASCAP,

ASCAP's distribution of royalty credits for incidental radio

Because ASCAP takes the position that the court may not set
an incidental use fee that is a flat percentage of a station's
adjusted gross revenue, ASCAP has not proposed any such fee in thisproceeding.



performances equaled approximately 1~ to 2% of ASCAP's

distributions for feature performances between 1992 and 1995."

(Exh. 704, at 7-8.) In terms of the Group W blanket license fee of

approximately 1.6% AGR, this range of percentages equates to

roughly 0.03% of adjusted gross revenue, about one-half of

applicants'roposed incidental use fee of 0.06%.

ASCAP attacks applicants'roposal on two principal grounds.

First, ASCAP argues that Mr. Massarsky's analysis is based on the

fundamental misconception that the distribution credits that ASCAP

uses to disburse copyright royalty income among ASCAP's members

accurately reflect the "value" that ASCAP and its licensees place
on incidental music uses. (Exh. 678, at 2.) According to ASCAP,

"the setting of weights for distribution credits is the product of

a process, subject to government and court review, full of choices
and compromises among the membership." (Id.) ASCAP maintains that
because stations on per-program licenses typically use less feature
music than do stations on blanket licenses, incidental music has a

Applicants assert that since 1992, ASCAP has heavilysubsidized its distribution of member royalties related toincidental performances with collections from per-programlicensees. Thus, applicants contend that ASCAP's post-1991 featuredistributions, which constitute 96.58& of ASCAP's total radiodistributions, are the best indicator of ASCAP's actual valuation
of incidental performances relative to feature performances forthat period. (Exh. 704, at 6-7.) According to applicants, ASCAP'sdistributions prior to 1992 reflect a valuation for radioincidental performances of approximately 2%. (Exh. 704, at 6-8.)
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relatively higher value for per-program stations. Therefore, ASCAP

reasons that incidental music use should generate a proportionately
greater share of the fees incurred by per-program licensees."

Second, ASCAP contends that Mr. Massarsky failed in his
analysis to account for the fact that ASCAP applied a "feature
multiplier" to the distribution credits ASCAP attributed to feature
performances by radio blanket licensees. The purpose of this
multiplier was to account for nonbroadcast feature uses of ASCAP

music by, for example, bars and restaurants, whose music use ASCAP

did not survey directly. According to ASCAP, Mr. Massarsky's error
led him to overstate the credits for performances of feature works

by blanket-licensed stations in the ASCAP survey and to understate
the share of credits attributable to incidental uses.

Clearly, ASCAP' system of royalty distributions was, and

continues to be, the product of negotiation among different classes
of ASCAP members. Thus, we accept ASCAP's assertion that ASCAP's

distributions "were based on factors other than merely yield to

ASCAP also observes that for Survey year 1990, 166 blanketlicense stations captured in the survey averaged fewer than twofeature performances of ASCAP music per hour. For these stations,incidental performances received 14.9% of the total credits. (Exh.
678, at 5.) In ASCAP's view, "[i] t is interesting to note that the
14.9% share of credits attributable to incidental uses on stationswith fewer than two ASCAP features per hour happens to correspondto the ratio of the base . fee under the per program license toblanket license fee that Mr. Massarsky cites [in] his report."(Id. )
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ASCAP's members." (ASCAP Mem. at 74.) In addition, there is no

dispute that ASCAP's weighting process iS subject to government and

judicial review. However, we are unpersuaded that ASCAP's

distributions do not bear a significant, albeit less than direct,
relation to the value ASCAP's members assign to musical

performances. Indeed, it would be surprising, and probably

inequitable, if there were no correlation between royalty
distributions and the xelative worth ASCAP's members ascribe to

different uses of music.

Absent from ASCAP's critique of applicant's proposal is any

alternative, reasoned suggestion as to how incidental music is, or

should be, valued fox licensing purposes." Thus, we conclude that
an incidental use fee that is predicated on the shaxe of

distxibution credits allocated by ASCAP to incidental music is
appropriate. Sea 'R»~~~1+ Rr+~dca~t-i~g I', 1993 WL 60687, at *77.

Mx. Massarsky's decision not to reduce his calculation of feature
credits by the number of credits attributable to nonradio

performances of music does not undermine the validity of the

In light of our determination that the RMLC-negotiated
licenses cannot be adopted as a benchmark of reasonableness in this
proceeding, the fact that Mr. Harris accepted, a 0.24% AGR fee
during the Group W negotiations does not establish that rate as
reasonable.
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valuation principle upon which applicants'roposal rests." Based

on the foregoing, we accept as reasonable applicants'roposal of
an incidental use fee of 0:06% of adjusted gross revenues.

E. ASCAP's Proposed Administrative Requirements

Pursuant to the terms of the Group W per-program license, a

station must report the following information to ASCAP with respect
to any broadcast of recorded nonincidental music: (1) title; (2)

name of composer, author and publisher; (3) name of performing
artist; (4) name of record company; and (5) all other information
as to composer, author and publisher in full as shown on the label.
(Exh. 7, Group W Local Station Per Program Radio License $ 5; see
Exh. 6, WGN Local Station Per Program Radio License 5 5.) However,

applicants contend that these reporting requirements are unduly

burdensome because they obligate stations to report more

Mr. Massarsky acknowledged at trial. that the featuremultiplier added approximately 30% to the credits that ASCAP
assigned to feature uses of music.. (Tr. 634.) According to ASCAP,as a result, "the share for incidental performances that Mr.
Massarsky calculated for the 1992-95 Survey Years is only 20-31% ofthe correct figure." (Exh. 678, at 9.) It appears to us, however,that had Mr. Massarsky excluded the credits attributable to thefeature multiplier, this would have increased the incidental creditshare of total credits by approximately 30%. Even assuming a 30%increase from 2% to 2.6% in the percentage of credits ASCAPassigned to incidental performances in ASCAP's blanketdistributions, applicants'roposal of 0.06%'GR is stillreasonable because 2.6% of the blanket fee of approximately 1.6~
AGR, is 0.046%.
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information than is necessary for ASCAP to determine whether the

music is part of ASCAP's repertory. In support of this claim,

applicants cite the testimony of ASCAP's former director of radio

licensing, David Hochman, who acknowledged that ASCAP has not fully
enforced the reporting requirements at issue. According to Mr.

Hochman: "Obviously, the more information the station gives us, the

easier it is to identify the work. Ne have never rejected a music

log because they didn't have one or two of the items." (Tr. 128.)

In addition, ASCAP's monitors, who scrutinize ASCAP survey tapes of

radio broadcasts and compile data so that music can be identified,
generally rely upon the name of the artist and the title of the

performance. (Tr. 271-72. )

Applicant stations that have been operating under an interim
ASCAP blanket license will have the right to choose retroactively
to adopt and report under the per-program license terms ordered by

this court. Thus, contrary to ASCAP's assertion, applicants'hallenges

to ASCAP's proposed reporting requirements are not moot.

In our earlier Opinion and Order addressing applicants'otion for
summary judgment, we stated: "ASCAP may only impose those reporting
requirements that are reasonably necessary to ensure that
ASCAP receives adequate and accurate music use information from

per-program licensees." 902 F. Supp. at 423. Based

upon the evidence presented at trial, we agree with applicants that
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ASCAP's reporting requirements are excessive. ASCAP has offered no

compelling reason why stations should be obligated to report more

information than ASCAP relies upon internally to identify its
music. Thus, we conclude that ASCAP's proposed reporting
requirement should be modified to require that stations must

document a composition's title and the identity of either the

performer, composer, or recording artist."

F. Applicants'emedial Blanket. License Proposal

Applicants contend that many of their number had no recourse

but to operate under interim blanket licenses during the pendency

of this litigation because the interim per-program licenses
available to them did not constitute a viable alternative.

Applicants also contend that it is unreasonable for ASCAP
to be permitted to charge programs as "subject to fee" without
identifying to the licensee the composition that triggered the
charge. (Apps. Mem. at 64 n.30.) Applicants further maintain that
the license ordered by this court should not require a final count
of weighted hours subject to fee from the stations. (Id.) "In
practice," according to applicants, only ASCAP is capable of
computing that figure. (Zd.) Thus, in applicants'iew, ASCAP
should be required to provide stations with data on their monthly
weighted hours subject to fee as a condition precedent to thelicensees'bligation to make a final report.

Applicants raise these claims in a brief footnote that is
unsupported by any citations to the record. Moreover, ASCAP has
offered no response whatsoever to applicants'laims If
applicants wish to pursue these matters, applicants are directed to
submit, within fourteen days, a thorough and adequately supportedstatement of their position, and ASCAP is directed to respondwithin fourteen days thereafter.
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Although the record is unclear as to the exact number of applicant

stations that accepted an interim blanket license, its appears that

approximately two-thirds of the applicant stations fall into this
category. (Tr. 11.) Applicants do not dispute that the interim

blanket licensees did not keep records of their music use and that
these stations, with the exception of the ones that may be able to

reconstruct their music use based on per-program license records

retained by BMI, would be unable to select a final per-program

license in this proceeding.

Applicants argue that these stations used significantly less
music on average than did the other members of the industry that
selected the blanket license." Therefore, applicants urge that the

interim blanket licensees should be given the opportunity to pay

proportionately less. than those industry stations. Applicants

propose a remedial blanket license fee equal to 56.3% of the Group

W and WGN blanket license fees.

We reject applicants'equest for a remedial blanket license.
Having concluded above that ASCAP's proposed per-program license
constitutes a "genuine choice" within the meaning of the Consent

ASCAP does not dispute that non-applicant blanket stations
featured ASCAP music in an average of 87.7% of their weighted hours
during the years for which data is available. (Exh. 701A, tbl. 6.)
Nor does ASCAP appear to take issue with applicants'ssertion that
the interim NECM blanket licensees featured ASCAP music in an
average of 48.6% of their weighted hours, which is 55.4% of the
usage the industry blanket licensees. Id.
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Decree because it was a reasonable alternative for a significant
segment of the applicant group, we see no reason why those

applicant stations that selected an interim blanket license are
entitled to the remedy applicants propose. Given applicants'cknowledgment

that the RMLC obtained fair and reasonable blanket
fees from ASCAP, the fact that the interim blanket licensees, as a

group, used less music than the rest of the blanket licensees in
the industry does not justify selectively discounting the
negotiated rate of the blanket license.

We also find that the. interim blanket licensees failure to
keep music-use records deprives them of the option to convert
retroactively to per-program licenses. These stations'pparently
had so little confidence that they would prevail in their challenge
to ASCAP's proposed per-program licenses that they did not bother
to maintain the records necessary for a per-program license.

CONCLUSION

The court finds the terms of ASCAP's proposed licenses to be

reasonable and nondiscriminatory with the following modifications:
(1) the incidental music fee under the per-program form of license
shall be set at 0 '6% of the licensee's adjusted gross revenue; (2)

at minimum, music reports shall list the title of the composition
and one other identifying characteristic (composer, author,
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publisher, or performer); and (3) consistent with the court's

ruling on summary judgment, Salaam M~~i&, 902 F. Supp. at 421, works

licensed independently of ASCAP and performances that would not

give rise to copyright liability shall be excluded from the fee

calculation.

Applicants shall have 120 days from the entry of this Order to

notify ASCAP in writing whether they opt for a retroactive blanket
or per-program license with fees as now set by the court.
Applicants that operated under an interim blanket license and

desire to select the per-program license retroactively shall be

required to document their feature music use.

SO ORDERED.

Dated: White Plains, New York
September ~, 1997

e,6
SENIOR UNITED STATES DISTRICT JUDGE
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Television network brought antitrust suit
against licensing agencies for composers,
writers and publishers and their members and
aQiliates, alleging that the system by which
the agencies received fees for the issuance of
blanket licenses to perform copyrighted
musical compositions ainounted to illegal price
fixing. The United States District Court for
the Southern District of New York, 400
F.Supp. 737, dismissed the complaint, and
appeal was taken. The Court of Appeals, 562
F.2d 130, reversed and remanded for
consideration of the appropriate remedy,
holding that the blanket license arrangement
was a form of price fixing that was per se
illegal under the Sherman Act. Certiorari was
granted, and the United States Supreme
Court; Mr. Justice White, held that although
the blanket license fee was set by the licensing
agencies rather than by competition among
individual copyright owners and although it
was a fee for the use of any compositions
covered by the license, where the blanket
license arrangement accompanied the
integration of sales, monitoring and
enforcement against unauthorized copyright
use, which would present difficult and
expensive problems if left to individual users
and copyright owners, and where it appeared
that the blanket license had provided an

acceptable mechanism for at least a large part
of the market for the performing rights to
copyrighted musical compositions, the
issuance of such blanket licenses did not
constitute price fixing that was per se
unlawful under the antitrust laws.

Judgment of the Court of Appeals reversed
and remanded.

Mr. Justice Stevens concurred in part and
dissented in part and filed opinion.

Opinions on remand, 607 F.2d 543 and 620
F.2d 930.

[1] MONOPOLIES c 12(1.2)
265k12(1.2)
The doctrine that certain agreements or
practices are so plainly anticoinpetitive and so
often lack any redeeming virtue that they are
conclusively presumed illegal without further
examination under the rule of reason that is
generally applied in Sherman Act cases is a
valid and. useful tool of antitrust policy and
enforcement; however, it is only after
considerable experience with business
practices that courts classify them as per se
violations of the Sherman Act. Sherman Anti-
Trust Act, 55 1, 2, 15 U.S.C.A. 55 1, 2.

[1] MONOPOLIES e 28(7.2)
265k28(7.2)
The doctrine that certain agreements or
practices are so plainly anticompetitive and so
often lack any redeeming virtue that they are
conclusively presumed illegal without further
examination under the rule of reason that is
generally applied in Sherman Act cases is a
valid and useful tool of antitrust policy and
enforcement; however, it is only after
considerable experience with business
practices that courts classify them as per se
violations of the Sherman Act. Sherman Anti-
Trust Act, 55 1, 2, 15 U.S.C.A. 55 1, 2.

[2] MONOPOLIES ~ 17(1.12)
265k17(1. 12)
Formerly 265k17(1.7)
For purpose of determining whether
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challenged conduct falls within or without the
category to which courts apply the label "per
se price fixing," a literal approach to the
definition of "price fixing" is overly simplistic
and often overbroad; for example, when two
partners set the price of their goods or services
they are literally "price fixing" but they are
not thereby in per se violation of the Sherman
Act. Sherman Anti-Trust Act, 55 1, 2, 15
U.S.C.A. 55 1, 2.

See publication Words and Phrases for other
judicial constructions and definitions.

[3] MONOPOLIES  28(7.7)
265k28(7.7)
A consent judgment, even when entered at the
behest of the antitrust division, does not
immunize the defendant from liability for
actions, including those contemplated by the
decree, that violate the rights of nonparties.
Sherman Anti-Trust Act, 55 1, 2, 15 U.S.C.A.
55 1,2.

[4] MONOPOLIES e 28(7.7)
265k28(7.7)
Though television network which alleged that
licensing agencies'ractices violated antitrust
laws was not bound by action of antitrust
division in settling by consent decree prior
antitrust action against the agencies, the
consent decree, which ixnposed tight
restrictions on the agencies'perations, was a
fact of economic and legal life in the industry
which the Court of Appeals should not have
completely ignored in determining whether
the licensing agencies'ractices were per se
antitrust violations. Sherman Anti-Trust Act,
$ 5 1, 2, 15 U.S.C.A. 55 1, 2.

[5] COPYRIGHTS AND INTELLECTUAL
PROPERTY ~~ 48
99k48
Under the copyright laws, those who publicly
perform copyrighted music have the burden of
obtaining prior consent. 17 U.S.C.A. 5 506.

[6] COPYRIGHTS AND INTELLECTUAL
PROPERTY  36
99k36
Nothing in the Copyright Act of 1976
indicates in the slightest that Congress

intended to weaken the rights of copyright
owners to control the public performance of
musical compositions; quite the contrary is
true. 17 U.S.C.A. $ 506.

[7] MONOPOLIES e 12(5)
265k12(5)
The copyright law confers no rights on
copyright owners to fix prices among
themselves or otherwise to violate antitrust
laws. 17 U.S.C.A. 5 506; Sherman Anti-Trust
Act, 55 1, 2, 15 U.S.C.A. 55 1, 2.

[8] COPYRIGHTS AND INTELLECTUAL
PROPERTY e 36
99k36
Because a musical composition can be
"consumed" by many different people at the
same time and. without the creator's
knowledge, the owner has no real way to
demand reixnbursement for the use of his
property except through the copyright laws
and an effective way to enforce those legal
rights. 17 U.S.C.A. 5 506.

[9] MONOPOLIES e 12(1.2)
265k12(1.2)
In characterizing conduct that allegedly
violates antitrust laws under the per se rule,
court's inquiry must focus on whether the
effect and, when it tends to show effect, the
purpose of the practice is to threaten the
proper operation of our predominantly free
market economy, that is, whether the practice
facially appears to be one that would always
or almost always tend to restrict competition
and decrease output; and in what portion of
the market, or whether the practice appears
designed to increase economic efficiency and.
render markets more rather than less
competitive. Sherxnan Anti-Trust Act, 55 1, 2,
15 U.S.C.A. 55 1, 2.

[9] MONOPOLIES e 12(1.13)
265k12(1. 13)
In characterizing conduct that allegedly
violates antitrust laws under the per se rule,
court's inquiry xnust focus on whether the
effect and, when it tends to show effect, the
purpose of the practice is to threaten the
proper operation of our predominantly free
xnarket economy, that is, whether the practice
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facially appears to be one that would always
or almost always tend to restrict competition
and decrease output, and in what portion of
the market, or whether the practice appears
designed to increase economic efficiency and
render markets more rather than less
competitive. Sherman Anti-Trust Act, ItIt 1, 2,
15 U.S.C.A. 55 1, 2.

[10] MONOPOLIES e 17(1.10)
265k17(1. 10)
Issuance by licensing agencies of blanket
licenses to copyrighted musical compositions
giving licensees the right for a stated term to
perform any and all compositions owned by
the agencies'embers or affiliates in
exchange for fees ordinarily amounting to a
percentage of total revenues or a flat dollar
amount and not directly dependent on the
amount or type of music used did not
constitute price fixing that was per se
unlawful under the antitrust laws. Sherman
Anti-Trust Act, ItIt 1, 2, 15 U.S.C.A. It) 1, 2.

[ll] MONOPOLIES e 17(1.12)
265k17(1. 12)
Formerly 265k17(1.7)
Not all arrangements among actual or
potential competitors that have an impact on
price are per se violations of the Sherman Act
or even unreasonable restraints; mergers
among competitors eliminate competition,
including price competition, but are not per se
illegal and joint ventures and other
cooperative arrangements are also not usually
unlawful as price-fixing schemes, when the
agreement on price is necessary to market the
product at all. Sherman Anti-Trust Act, I'l5 1,
2, 15 U.S.C.A. tj5 1, 2.

[11] MONOPOLIES e 20(1)
265k20(l)
Not all arrangements among actual or
potential competitors that have an impact on
price are per se violations of the Sherman Act
or even unreasonable restraints; mergers
among competitors eliminate competition,
including price competition, but are not per se
illegal and joint ventures and other
cooperative arrangements are also not usually
unlawful as price-fixing schemes, when the
agreement on price is necessary to market the

product at all. Sherman Anti-Trust Act, )II 1,
2, 15 U.S.C.A. $ II 1, 2.

[12] MONOPOLIES e 12(5)
265k12(5)
Under circumstances including fact that, over
the years and in the face of available
alternatives, arrangement whereby licensing
agencies issued blanket licenses giving
licensees right for a stated term to perform
any and all musical compositions owned by
members or affiliates of the licensing agencies
had provided an acceptable mechanism for at
least a large part of the market for performing
rights to copyrighted musical compositions
and where the blanket license plan
accompanied the integration of sales,
monitoring and enforcement against
unauthorized copyright use, all of which would
be difficult and expensive problems if left to
individual users and owners, blanket license
practice could not automatically be declared
per se illegal under the Sherman Act but,
rather, should be subjected to a more
discriminating examination under the rule of
reason. Sherman Anti-Trust Act, I'l5 1, 2, 15
U.S.C.A. ItIt 1, 2.

**1553 *1 Syllabus [FN~]

FN* The syllabus constitutes no part of the opinion
of the Court but has been prepared by the Reporter
of Decisions for the convenience of the reader. See
United States v. Detroit Timber & Lumber Co.,
200 U.S. 321, 337, 26 S.ct. 282, 287, 50 L.Ed.
499.

Respondent Columbia Broadcasting System,
Inc. (CBS), brought this action against
petitioners, American Society of Composers,
Authors and Publishers (ASCAP) and
Broadcast Music, Inc. (BMO, and their
members and affiliates, alleging, inter alia,
that the issuance by ASCAP and BMI to CBS
of blanket licenses to copyrighted musical
compositions at fees negotiated by them is
illegal price fixing under the antitrust laws.
Blanket licenses give the licensees the right to
perform any and all of the compositions owned
by the members or affiliates as often as the
licensees desire for a stated term. Fees for
blanket licenses are ordinarily a percentage of
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total revenues or a flat dollar amount, and do
not directly depend on the amount or type of
music used. After a trial limited to the issue
of liability, the District Court dismissed the
complaint, holding, inter alia, that the
blanket license was not price fixing snd a per
se violation of the Sherman Act. The Court of
Appeals reversed and remanded for
consideration of the appropriate remedy,
holding that the blanket license issued to
television networks was a form of price fixing
illegal per se under the Sherman Act and
established copyright misuse. *2 iHeld: The
issuance by ASCAP and BMI of blanket
licenses does not constitute price fixing per se
unlawful under the antitrust laws. Pp. 1556-
1565.

(a) "It is only after considerable experience
with certain business relationships that courts
classify them as per se violations of the
Sherman Act." United States v. Topco
Associates, Inc., 405 U.S. 596, 607-608, 92
S.Ct. 1126, 1133-1134, 31 L.Ed.2d 515. And
though there has been rather intensive
antitrust scrutiny of ASCAP and. BMI and
their blanket licenses, that experience hardly
counsels that this Court should outlaw the
blanket license aa a per se restraint of trade.
Furthermore, the United States, by its amicus
brief in the present case, urges that the
blanket licenses, 'which consent decrees in
earlier actions by the Government authorize
ASCAP and. BMI to issue to television
networks, are not per se violations of the
Sherman Act. And Congress, in the Copyright
Act of 1976, has itself chosen to employ the
blanket license and similar practices. Thus,
there is no nearly universal view that the
blanket licenses are a form of price fixing
subject to automatic condemnation under the
Sherman Act, rather than to a careful
assessment under the rule of reason generally
applied in Sherman Act cases. Pp. 1556-1560.

(b) In characterizing the conduct of issuing
blanket licenses under the per se rule, this
Court's inquiry must focus on whether the
effect and, here because it tends to show effect,
the purpose of the practice are to threaten the
proper operation of a predominantly free-
market economy. The blanket license is not a

Page 5

"naked restrainft] of trade with no purpose
except stifling of competition," White Motor
Co. v. United States, 372 U.S. 253, 263, 83
S.Ct. 696, 702, 9 L.Ed.2d 738, but rather
accompanies the integration of sales,
monitoring, and enforcement against
unauthorized copyright **1554 use, which
would be difficult and expensive problems if
left to individual users and copyright owners.
Although the blanket license fee is set by
ASCAP and BMI rather than by competition
among individual copyright owners, and
although it is a fee for the use of any of the
compositions covered. by the license, the
license cannot be wholly equated with a
simple horizontal arrangement among
competitors and is quite difFerent from
anything any individual owner could issue. In
light of the background, which plainly
indicates that over the years, and. in the face
of available alternatives including direct
negotiation with individual copyright owners,
the blanket license has provided an acceptable
mechanism for at least a large part of the
market for the performing rights to
copyrighted musical compositions, it cannot
automatically be declared illegal in all of its
many manifestations. Rather, it should be
subjected to a more discrimumting
examination under the rule of reason. Pp.
1560-1565.

~3 (c) The Court of Appeals'udgment
holding that the licensing practices of ASCAP
and BMI are per se violationa of the Sherman
Act, and the copyright misuse judgment
dependent thereon, are reversed, and the case
is remanded for furtlmr proceedings to
consider any unresolved issues that CBS may
have properly brought to the Court of Appeals,
including an assessment under the rule of
reason of the blanket license as employed in
the television industry. P. 1565.

2 Cir., 562 F.2d 130, reversed and
remanded.

Jay H. Topkis, New York City, for
petitioners in No. 77-1583.

Amalya L. Kearse, New York City, for
petitioners in No. 77-1578.
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Frank H. Easterbrook, Washir~ton, D. C.,
for the United States, as amicus curiae, by
special leave of Court.

Alan J. Hruska, New York City, for
respondents in both cases.

*4 Mr. Justice WHITE delivered the
opinion of the Court.

This case involves an action under the
antitrust and copyright laws brought by
respondent Columbia Broadcasting System,
Inc. (CBS), against petitioners, American
Society of Composers, Authors and Publishers
(ASCAP) and Broadcast Music, Inc. (BMO, and
their members and affiliat. [FN1] The basic
question presented is whether the issuance by
ASCAP and BMI to CBS ofblanket licenses to
copyrighted musical compositions at fees
negotiated by them is price fixing per se
unlawful under the antitrust laws.

Herbert and a handful of other composers
organized ASCAP because those who per ~5
formed copyrighted music for profit were so
numerous and widespread, and e*1555 most
performances so fleeting, that as a practical
matter it was impossible for the many
individual copyright owners to negotiate with
and license the users and to detect
unauthorized uses. "ASCAP was organized as
a 'clearing-house'or copyright owners and
users to solve these problems" associated with
the licensing of music. 400 F.Supp. 737, 741
(S.D.N.Y.1975). As ASCAP operates today, its
22,000 members grant it nonexclusive rights
to license nondramatic performances of their
works, and. ASCAP issues licenses and
distributes royalties to copyright owners in
accordance with a schedule reflecting the
nature and amount of the use of their music
and other factors.

FN3. Act of Jan. 6, 1897, 29 Stat. 481.

FNl. The District Court certified the case as a
defendant class action. 400 F.Supp. 737, 741 n. 2
(S.D.N.Y.1975).

CBS operates one of three national
conunercial television networks, supplying
programs to approximately 200 affiliated
stations and telecasting approximately 7,500
network programs per year. Many, but not
all, of these programs make use of copyrighted
music recorded on the soundtrack. CBS also
owns television and radio stations in various
cities. It is " 'the giant of the world in the use
of music rights,' the " 'No. 1 outlet in the
history of entertainment.' [FN2]

FN2. Id., at 771, quoting a CBS witness. CBS is
also a leading music publisher, with publishing
subsidiaries affiliated with both ASCAP and BMI,
and is the world's largest manufacturer and seller of
records and tapes. Ibid.

Since 1897, the copyright laws have vested
in the owner of a copyrighted musical
composition the exclusive right to perform the
work publicly for profit, [FN3] but the legal
right is not self-enforcing. In 1914, Victor

BMI, a nonprofit corporation owned by
members of the broadcasting industry, [FN4]
was organized in 1939, is affiliated with or
represents some 10,000 publishing companies
and 20,000 authors and composers, and
operates in much the same manner as ASCAP.
Almost every domestic copyrighted
composition is in the repertory either of
ASCAP, with a total of three million
compositions, or ofBMI, with one million.

FN4. CBS was a leader of the broadcasters who
formed BMI, but it disposed of all of its interest in
the corporation in 1959. 400 F.Supp., at 742.

Both organizations operate primarily
through blanket licenses, which give the
licensees the right to perform any and. all of
the compositions owned by the members or
affiliates as often as the licensees desire for a
stated term. Fees .for blanket licenses are
ordinarily a percentage of total revenues or a
flat dollar amount, and do not directly depend
on the amount or type of music used. Radio
and television broadcasters are the largest
users of music, and almost all of them hold
blanket licenses from both ASCAP and BMI.
Until this litigation, CBS held blanket
licenses from both organizations for its
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television network on a continuous basis since
the late 1940's and had never attempted to
secure any other form of *6 license from either
ASCAP [FN5] or any of its members. Id., at
752-754.

FN5. Unless the context indicates otherwise,
references to ASCAP alone in this opinion usually
apply to BMI as well. See n. 20, infra.

The complaint filed by CBS charged various
violations of the Sherman Act [FN6] and the
copyright laws. [FN7] CBS argued that
ASCAP and BMI are unlawful monopolies and
that the blanket license is illegal price fixing,
an unlawful tying arrangement, a concerted
refusal to deal, and a misuse of copyrights.
The District Court, though denying summary
judgment to certain defendants, ruled that the
yractice did not fall within the per se rule,
337 F.Suyy. 394, 398 (S.D.N.Y,1972), After
an 8-week trial, limited to the issue of
liability, the court dismissed the complaint,
rejecting again the claim that the blanket
license was price fixing and a yer se violation
of $ 1 of the Sherman Act, and holding that
since direct negotiation with individual
copyright owners is available and. feasible
there is no undue restraint of trade, illegal
tying, misuse of copyrights, or monoyolization.
400 F.Suyy., at 781-783.

FN6. 15 U.S,C. lip 1 and 2.

FN7. CBS seeks injunctive relief for the antitrust
violations and a declaration of copyright misuse.
400 F.Supp., at 741.

Though agreeing with the District Court's
factfinding and not disturbing its legal
conclusions on the other antitrust theories of
liability, [FN8] the Court of Appeals held that
the blanket license issued to television
networks was a form of price fixing illegal per
se under the Sherman Act. 562 F.2d 130, 140
(CA2 1977). This conclusion, without more,
settled the issue of liability under the
Sherman Act, established copyright misuse,
[FN9] and required reversal of the District
**1556 Court's *7 judgment, as well as a
remand to consider the appropriate remedy.
[FN10]

FN8. The Court of Appeals affirmed the District
Court's rejection of CBS's monopolization and tying
contentions but did not rule on the District Court's
conclusion that the blanket license was not an
unreasonable restraint of trade. See 562 F.2d 130,
132, 135, 141 n. 29 (CA2 1977).

FN9. At CBS's suggestion, the Court of Appeals
held that the challenged conduct constituted misuse
of copyrights solely on the basis of its finding of
unlawful price fixing. Id., at 141 n. 29.

FN10. The Court of Appeals went on to suggest
some guidelines as to remedy, indicating that
despite its conclusion on liability the blanket license
was not totally forbidden. The Court of Appeals
said: "Normally, after a finding of price-fixing, the
remedy is an injunction against the price-fixing-in
this case, the blanket license. We think, however,
that if on remand a remedy can be fashioned which
will ensure that the blanket license will not affect
the price or negotiations for direct licenses, the
blanket license need not be prohibited in all
circumstances. The blanket license is not simply a
'naked restraint'neluctably doomed to extinction.
There is not enough evidence in the present record
to compel a finding that the blanket license does not
serve a market need for those who wish full
protection against infringement suits or who, for
some other business reason, deem the blanket
license desirable. The blanket license includes a
practical covenant not to sue for infringement of
any ASCAP copyright as well as an indemnification
against suits by others. "Our objection to the
blanket license is that it reduces price competition
among the members and provides a disinclination to
compete. We think that these objections may be
removed if ASCAP itself is required to provide
some form of per use licensing which will ensure
competition among the individual members with
respect to those networks which wish to engage in
per use licensing." Id., at 140 (footnotes omitted).

ASCAP and BMI petitioned for certiorari,
presenting the questions of the applicability of
the per se rule and of whether this constitutes
misuse of copyrights. CBS did not cross
petition to challenge the failure to sustain its
other antitrust claims. We granted certiorari
because of the importance of the issues to the
antitrust and copyright laws. 439 U.S. 817, 99
S.Ct. 77, 58 L.Ed.2d 107 (1978). Because we
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disagree with the Court of Appeals'onclusionswith respect to the per se illegality
of the blanket license, we reverse its judgment
and remand the cause for further appropriate
proceedings.

[1] In construing and applying the Sherman
Act's ban against contracts, conspiracies, and
combinations in restraint of trade, *8 the
Court has held that certain agreements or
practices are so "plainly anticompetitive,"
National Society of Professional Engineers v.
United States, 435 U.S. 679, 692, 98 S,Ct.
1355, 1365, 55 L.Ed.2d 637 (1978);
Continental T.V., Inc. v. GTE Sylvania, Inc.,
433 U.S. 36, 50, 97 S.ct. 2549, 2558, 53
L.Ed.2d 568 (1977), and so often "lack
any redeeming virtue," Northern Pac. R. Co.
v. United States, 356 U.S. 1, 5, 78 S.Ct. 514,
518, 2 L.Ed,.2d 545 (1958), that they are
conclusively presumed illegal without further
examination under the rule of reason
generally applied in Sherman Act cases. This
pro se rule is a valid and useful tool of
antitrust policy and enforcement. [FN11] And
agreements among competitors to fix prices on
their individual goods or services are among
those concerted activities that the Court has
held to be within the per se category. [FN12]
But easy labels do not always supply ready
answers.

FN11. "This principle of per se unreasonableness
not only makes the type of restraints which are
proscribed by the Sherman Act more certain to the
benefit of everyone concerned, but it also avoids the
necessity for an incredibly complicated and
prolonged economic investigation into the entire
history of the industry involved, as well as related
industries, in an effort to determine at large whether
a particular restraint has been unreasonable—an
inquiry so often wholly fruitless when undertaken."
Northern Pac. R. Co. v. United States, 356 U.S. 1,
5, 78 S.Ct. 514, 518, 2 L.Ed.2d 545 (1958). See
Continental T.V., Inc. v. GTE Sylvania Inc., 433
U.S. 36, 50 n. 16, 97 S.Ct. 2549, 2558 n. 16, 53
L.Ed.2d 568 (1977); United States v. Topco
Associates, Inc., 405 U.S. 596, 609 n. 10, 92 S.Ct.
1126, 1134 n. 10, 31 L.Ed.2d 515 (1972).

FN12. See cases discussed in n. 14, infra.

[2] To the Court of Appeals and CBS, the
blanket license involves "price fixing" in the
literal sense: the composers and publishing
houses have joined together into an
organization that sets its price for the blanket
license it sells. [FN13] But this *9 is not a
**1557 question simply of determining
whether two or more potential competitors
have literally "fixed" a "price." As generally
used in the antitrust field, "price fixing" is a
shorthand way of describing certain categories
of business behavior to which the per se rule
has been held applicable. The Court of
Appeals'iteral approach does not alone
establish that this particular practice is one of
those types or that it is "plainly
anticompetitive" and very likely without
"redeeming virtue." Literalness is overly
simplistic and often overbroad. When two
partners set the price of their goods or services
they are literally "price fixing," but they are
not per se in violation of the Sherman Act.
See United States v. Addyston Pipe 4 Steel
Co., 85 F. 271, 280 (CA6 1898), aff'd, 175 U.S.
211, 20 S.Ct. 96, 44 L.Ed. 136 (1899). Thus, it
is necessary to characterize the challenged
conduct as falling within or without that
category of behavior to which we apply the
label "per se price fixing." That will often,
but not always, be a simple matter. [FN14]

FN13. CBS also complains that it pays a flat fee
regardless of the amount of use it makes of ASCAP
compositions and even though many of its programs
contain little or no music. We are unable to see
how that alone could make out an antitrust violation
or misuse of copyrights: "Sound business judgment
could indicate that such payment represents the
most convenient method of fixing the business value
of the privileges granted by the licensing
agreement.... Petitioner cannot complain
because it must pay royalties whether it uses
Hazeltine patents or not. What it acquired by the
agreement into which it entered was the privilege to
use any or all of the patents and developments as it
desired to use them." Automatic Radio Mfg. Co. v.
Hazeltine Research, Inc., 339 U.S. 827, 834, 70
S.Ct. 894, 898, 94 L.Ed. 1312 (1950). See also
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Zenith Radio Corp. v. Hazeltine Research, Inc.,
395 U.S. 100, 89 S.C[. 1562, 23 L.Ed.2d 129

(1969).

FN14. Cf., e. g., United States v. McKesson &
Robbins, Inc., 351 U.S. 305, 76 S.Ct. 937, 100
L.Ed. 1209 (1956) (manufacturer/wholesaler agreed
with independent wholesalers on prices to be
charged on products it manufactured); United
States v. Socony-Vacuum Oil Co., 310 U.S. 150,
60 S.Ct. 811, 84 L,Ed. 1129 (1940) (firms
controlling a substantial part of an industry agreed
to purchase "surplus" gasoline with the intent and
necessary effect of increasing the price); United
States v. Trenton Potteries Co., 273 U.S. 392, 47
S.Ct. 377, 71 L.Ed. 700 (1927) (manufacturers and
distributors of 82% of certain vitreous pottery
fixtures agreed to sell at uniform prices).

Consequently, as we recognized in United
States v. Topco Associates, Inc., 405 U.S. 596,
607-608, 92 S.ct. 1126, 1133, 31 L.Ed.2d 515
(1972), "[i]t is only after considerable
experience with certain business relationships
that courts classify them as per se violations .

See *10 White Motor Co. v. United
States, 372 U.S. 253, 263, 83 S.Ct. 696, 702, 9
L.Ed.2d 738 (1963). We have never examined
a practice like this one before; indeed, the
Court of Appeals recognized that "[i]n dealing
with performing rights in the music industry
we confront conditions both in copyright law
and in antitrust law which are sui generis."
562 F.2d, at 132. And though there has been
rather intensive antitrust scrutiny of ASCAP
and its blanket licenses, that experience
hardly counsels that we should outlaw the
blanket license as a per se restraint of trade.

B

active line of commerce, and it is not
surprising that, as the District Court found,
"[n]either ASCAP nor BMI is a stranger to
antitrust litigation." 400 F.Supp., at 743.

The Department of Justice first investigated
allegations of anticompetitive conduct by
ASCAP over 50 years ago. [FN15] A criminal
complaint was filed in 1934, but the
Governinent was granted a midtrial
continuance and. never returned to the
courtroom. In separate complaints in 1941,
the United States charged that the blanket
license, which was then the only license
**1558 offered by ASCAP and BMI, was an
illegal restraint of trade and that arbitrary
prices were being charged as the result of an
illegal copyright pool. [FN16] The
Government sought *11 to enjoin ASCAP's
exclusive licensing powers and to require a
different form of licensing by that
organization. The 'ase was settled by a
consent decree that imposed tight restrictions
on ASCAP's operations. [FN17] Following
complaints relating to the television industry,
successful private litigation against ASCAP
by movie theaters, [FN18] and a Government
challenge to AS CAP's arrangements with
similar foreign organizations, the 1941 decree
was reopened and extensively amended in
1950. [FN19]

FN15. Cohn, Music, Radio Broadcasters and the
Sherman Act, 29 Geo.L.J. 407, 424 n. 91 (1941).

FN16. E. g., complaint in United States v. ASCAP,
Civ. No. 13-95 (S.D.N.Y.1941), pp. 3-4.

FN17. United States v. ASCAP, 1940-1943 Trade
Cases $ 56,104 (S.D.N.Y.1941).

This litigation and other cases involving
ASCAP and its licensing practices have arisen
out of the efforts of the creators of copyrighted
musical compositions to collect for the public
performance of their works, as they are
entitled to do under the Copyright Act. As
already indicated, ASCAP and BMI originated
to make possible and to facilitate dealings
between copyright owners and those who
desire to use their music. Both organizations
plainly involve concerted action in a large and

FN18. See Alden-Rochelle, Inc. v. ASCAP, 80
F.Supp. 888 (S.D.N.Y.1948); M. Witmark & Sons
v. Jensen, 80 F.Supp. 843 (D.C.Minn.1948),
appeal dismissed sub nom. M. Witmark &, Sons v.
Berger Amusement Co., 177 F.2d 515 (CA8 1949).

FN19. United States v. ASCAP, 1950-1951 Trade
Cases $ 62,595 (S.D.N.Y.1950).

Under the amended decree, which still
substantially controls the activities of ASCAP,
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members may grant ASCAP only
nonexclusive rights to license their works for
public performance. Members, therefore,
retain the rights individually to license public
performances, along with the rights to license
the use of their compositions for other
purposes. ASCAP itself is forbidden to grant
any license to perform one or more specified
compositions in the ASCAP repertory unless
both the user and the owner have requested it
in writing to do so. ASCAP is required to
grant to any user making written application
a nonexclusive license to perform all ASCAP
compositions either for a period of time or on a
per-program basis, ASCAP may not insist on
the blanket license, and the fee for the per-
program license, which is to be based on the
revenues for the program on which ASCAP
music is played, must offer the applicant a
genuine economic choice between the per-
program license and the more common
blanket license. If ASCAP and a putative
licensee are unable to agree on a fee within 60
days, the applicant may apply to the District
Court *12 for a determination of a reasonable
fee, with ASCAP having the burden of proving
reasonableness. [FN20]

FN20. BMI is in a similar situation. The original
decree against BMI is reported as United States v.
BMI, 1940-1943 Trade Cases g 56,096
(E.D.Wis.1941). A new consent judgment was
entered in 1966 following a monopolization
complaint filed in 1964. United States v. BMI,
1966 Trade Cases $ 71,941 (S.D.N.Y.). The
ASCAP and BMI decrees do vary in some respects.
The BMI decree does not specify that BMI may
only obtain nonexclusive rights from its affiliates or
that the District Court may set the fee if the parties
are unable to agree. Nonetheless, the parties
stipulated, and the courts below accepted, that
"CBS could secure direct licenses from BMI
affiliates with the same ease or difficulty, as the
case may be, as from ASCAP members." 400
F.Supp., at 745.

The 1950 decree, as amended &om time to
time, continues in effect, and the blanket
license continues to be the primary instrument
through which ASCAP conducts its business
under the decree. The courts have twice
construed the decree not to require ASCAP to

issue licenses for selected portions of its
repertory. [FN21] It also remains true that
the decree guarantees the legal availability of
direct licensing of performance rights by
ASCAP members; and the District Court
found, and in this respect the Court of Appeals
agreed, that there are no practical
impediments preventing direct dealing by the
television networks if they so desire.
Historically, they have not done so. Since
1946, CBS and other television networks have
taken blanket licenses from ASCAP and BMI.
It was not until this suit **1559 arose that the
CBS network demanded any other kind of
license. [FN22]

FN21. United States v. ASCAP (Application of
Shenandoah Valley Broadcasting, Inc.), 208
F.Supp. 896 (S.D.N.Y.1962), aff'd, 331 F.2d 117
(CA2), cert. denied, 377 U.S. 997, 84 S.Ct. 1917,
12 L.Ed.2d 1048 (1964); United States v. ASCAP
(Application of National Broadcasting Co.), 1971
Trade Cases $ 73,491 (S.D.N.Y.1970). See also
United States v. ASCAP (Motion of Metromedia,
Inc.), 341 F.2d 1003 (CA2 1965).

FN22. National Broadcasting Co. did, in 1971,
request an annual blanket license for 2,217 specific
ASCAP compositions most frequently used on its
variety shows. It intended to acquire the remaining
rights to background and theme music through
direct transactions by it and its program packagers.
See United States v. ASCAP (Application of
National Broadcasting Co.), supra.

*13 [3][4] Of course, a consent judgment,
even one entered at the behest of the Antitrust
Division, does not immunize the defendant
from liability for aotions, including those
contemplated by the decree, that violate the
rights of nonparties. See Sam Fox Publishing
Co. v. United States, 366 U.S. 683, 690, 81
S.Ct. 1309, 1313, 6 L.Ed.2d 604 (1961), which
involved this same decree. But it cannot be
ignored that the Federal Executive and
Judiciary have carefully scrutinized ASCAP
and the challenged conduct, have imposed
restrictions on various of ASCAP's practices,
and, by the terms of the decree, stand ready to
provide further consideration, supervision, and
perhaps invalidation of asserted
anticompetitive practices. [FN23] In these
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circumstances, we have a unique indicator
that the challenged practice may have
redeeming competitive virtues and that the
search for those values is not almost sure to be
in vain. [FN24] Thus, although CBS is not
bound by the Antitrust Division's actions, the
decree is a fact of economic and legal life in
this industry, and the Court of Appeals should
not have ignored it completely in analyzing
the practice. See id., at 694-695, 81 S.Ct., at
1315-1316. That fact alone might not remove
a naked price-fixing scheme from the ambit of
the per se rule, but, as discussed infra, Part
III, here we are uncertain whether the practice
on its face has the effect, or could have been
spurred by the purpose, of restraining
competition among the individual coinposers.

FN23. 1950-1951 Trade Cases $ 62,595, p.
63,756.

FN24. Cf. Continental T.V., Inc. v. GTE Sylvania
Inc., 433 U.S., at 50 n. 16, 97 S.Ct., at 2558 n. 16.
Moreover, unthinking application of the per se rule
might upset the balancing of economic power and of
pro competitive and anticompetitive effect
presumably worked out in the decree.

After the consent decrees, the legality of the
blanket license was challenged in suits
brought by certain ASCAP members against
individual radio stations for copyright
infringement. The stations raised as a defense
that the blanket license was a form of price
fixing illegal under the Sherman Act. The
parties *14 stipulated that it would be nearly
impossible for each radio station to negotiate
with each copyright holder separate licenses
for the performance of his works on radio,
Against this background, and relying heavily
on the 1950 consent judgment, the Court of
Appeals for the Ninth Circuit rejected claims
that ASCAP was a combination in restraint of
trade and that the blanket license constituted
illegal price fixing. K-91, Inc. v. Gershwin
Publishing Corp., 372 F.2d 1 (1967), cert.
denied, 389 U.S. 1045, 88 S.Ct. 761, 19
L.Ed.2d 838 (1968).

The Department of Justice, with the
principal responsibility for enforcing the
Sherman Act and administering the consent
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decrees relevant to this case, agreed with the
result reached by the Ninth Circuit. In a
submission amicus curiae opposing one
station's petition for certiorari in this Court,
the Department stated that there must be
"some kind of central licensing agency by
which copyright holders may offer their works
in a common pool to all who wish to use
them." Memorandum for United States as
Amicus Curiae on Pet. for Cert. in K-91, Inc.
v. Gershwin Publishing Corp., O.T. 1967, No.
147, pp. 10-11. And the Department
elaborated on what it thought that fact meant
for the proper application of the antitrust laws
in this area:

"The Sherman Act has always been
discriininatingly applied in the light of
economic realities. There are situations in
which competitors have been permitted to
form joint selling agencies or other pooled
activities, subject to strict limitations
**1560 under the antitrust laws to
guarantee against abuse of the collective
power thus created. Associated Press v.
United States, 326 U.S. 1 [65 S.Ct. 1416,
89 L.Ed. 2013]; United States v. St. Louis
Terminal, 224 U.S. 383 [32 S.Ct. 507, 56
L.Ed. 810]; Appalachian Coals, Inc. v.
United States, 288 U.S. 344 [53 S.Ct. 471,
77 L.Ed. 825]; Chicago Board of Trade v.
United States, 246 U.S. 231 [38 S.Ct. 242,
62 L.Ed. 683]. This case appears to us to
involve such a situation. The
extraordinary number of users spread
across the land, the ease with which a
performance may be broadcast, the sheer
volume *15 of copyrighted compositions,
the enormous quantity of separate
performances each year, the
impracticability of negotiating individual
licenses for each composition, and the
ephemeral nature of each performance all
combine to create unique market
conditions for .performance rights to
recorded music." Id., at 10 (footnote
omitted).

The Department concluded that, in the
circumstances of that case, the blanket
licenses issued by ASCAP to individual radio
stations were neither a per se violation of the
Sherman Act nor an unreasonable restraint of
trade.
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As evidenced by its amicus brief in the
present case, the Departznent remains of that
view. Furthermore, the United States
disagrees with the Court of Appeals in this
case and urges that the blanket licenses,
which the consent decree authorizes ASCAP to
issue to television networks, are not per se
violations of the Sherman Act. It takes no
yosition, however, on whether the practice is
an unreasonable restraint of trade in the
context of the network television industry.

Finally, we note that Congress itself, in the
new Copyright Act, has chosen to employ the
blanket license and similar practices.
Congress created a compulsory blanket license
for secondary transmissions by cable television
systems and provided that "[n]otwithstanding
any provisions of the antitrust laws, ... any
claimants may agree aznong themselves as to
the proportionate division of compulsory
licensing fees among them, may lump their
claims together and file them jointly or as a
single claim, or may designate a cozzunon
agent to receive payment on their behalf." 17
U.S.C. App. tl 111(dX5)(A). And the newly
created compulsory license for the use of
copyrighted compositions in jukeboxes is also
a blanket license, which is payable to the
performing-rights societies such as ASCAP
unless an individual copyright holder can
prove his entitlement to a share. 0 116(cd).
Moreover, in requiring noncommercial
broadcasters to yay for their use of
copyrighted music, Congress again yrovided
that "[n]otwithstanding *16 any provision of
the antitrust laws" copyright owners "may
designate common agents to negotiate, agree
to, pay, or receive payments." Il 118(b).
Though these provisions are not directly
controlling, they do reflect an opinion that the
blanket license, and ASCAP, are economically
beneficial in at least some circumstances.

There have been District Court cases
holding various ASCAP practices, including
its licensing practices, to be violative of the
Sherman Act, [FN25] but even so, there is no
nearly universal view that either the blanket
or the per-program licenses issued by ASCAP .

at prices negotiated by it are a form of price
fixing subject to automatic condemnation

under the Sherman Act, rather than to a
careful assessment under the rule of reason.

FN25. See cases cited n. 18, supra. Those cases
involved licenses sold to individual movie theaters
to "perform" compositions already on the motion
pictures'oundtracks. ASCAP had barred its
members from assigning performing rights to movie
producers at the same time recording rights were
licensed, and the theaters were effectively unable to
engage in direct transactions for performing rights
with individual copyright owners.

Of course, we are no more bound than is
CBS by the views of the Department of
Justice, the results in the prior lower court
**1561 cases, or the opinions of various
experts about the merits of the blanket
license. But while we must independently
examine this practice, all those factors should
caution us against too easily finding blanket
licensing subject to per se invalidation.

A

As a preliminary matter, we are mindful
that the Court of Appeals'olding would
appear to be quite difficult to contain. If, as
the court held, there is a yer se antitrust
violation whenever ASCAP issues a blanket
license to a television network for a single fee,
why would it not also be automatically illegal
for ASCAP to negotiate and issue blanket
licenses to *17 individual radio or television
stations or to other users who perform
copyrighted music for profit? [FN26]
Likewise, if the present network licenses
issued through AS CAP on behalf of its
members are per se violations, why would it
not be equally illegal for the members to
authorize ASCAP to issue licenses
establishing various categories of uses that a
network might have for copyrighted music and
setting a standard fee for each described use?

FN26. Certain individual television and radio
stations, appearing here as amici curiae, argue that
the per se rule should extend to ASCAP's blanket
licenses with them as well. The television stations
have filed an antitrust suit to that effect. Buffalo
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Broadcasting Co. v. ASCAP, 78 Civ. 5670
(SDNY, filed Nov. 27, 1978).

Although the Court of Appeals apparently
thought the blanket license could be saved in
some or even many applications, it seems to us
that the per se rule does not accommodate
itself to such flexibility and that the
observations of the Court of Appeals with
respect to remedy tend to impeach the per se
basis for the holding of liability. l7N27]

FN27. See n. 10, supra. The Court of Appeals
would apparently not outlaw the blanket license
across the board but would permit it in various
circumstances where it is deemed necessary or
sufficiently desirable. It did not even enjoin blanket
licensing with the television networks, the relief it
realized would normally follow a finding of per se
illegality of the license in that context. Instead, as
requested by CBS, it remanded to the District Court
to require ASCAP to offer in addition to blanket
licensing some competitive form of per-use
licensing. But per-use licensing by ASCAP, as
recognized in the consent decrees, might be even
more susceptible to the per se rule than blanket
licensing. The rationale for this unusual relief in a
per se case was that "[t]he blanket license is not
simply a 'naked restraint'neluctably doomed to
extinction." 562 F.2d, at 140. To the contrary, the
Court of Appeals found that the blanket license
might well "serve a market need" for some. 1bid.
This, it seeins to us, is not the per se approach,
which does not yield so readily to circumstances,
but in effect is a rather bobtailed application of the
rule of reason, bobtailed in the sense that it is
unaccompanied by the necessary analysis
demonstrating why the particular licensing system is
an undue competitive restraint.

*18 [5] CBS would prefer that ASCAP be
authorized, indeed directed, ta make all its
compositions available at standard per-use
rates within negotiated categories of use. 400
F.Supp., at 747 n. 7. [FN28] But if this in
itself or in conjunction with blanket licensing
constitutes illegal price fixing by copyright
owners, CBS urges that an injunction issue
forbidding ASCAP to issue any blanket license
or to negotiate any fee except on behalf of an
individual member for the use of his own
copyrighted work or works. [FN29] Thus, we

are called upon to determine that blanket
licensing is unlawful across the board. We are
quite sure, however, that the per se rule does
not require any such holding.

FN28. Surely, if ASCAP abandoned the issuance of
all licenses and confined its activities to policing the
market and suing infringers, it could hardly be said
that member copyright owners would be in violation
of the antitrust laws by not having a common agent
issue per-use licenses. Under the copyright laws,
those who publicly perform copyrighted music have
the burden of obtaining prior consent. Cf. Zenith
Radio Corp. v. Hazeltine Research, Inc., 395 U.S.,
at 139-140, 89 S.Ct., at 1585-1586.

FN29. In its complaint, CBS alleged that it would
be "wholly impracticable" for it to obtain individual
licenses directly from the composers and publishing
houses, but it now says that it would be willing to
do exactly that if ASCAP were enjoined from
granting blanket licenses to CBS or its competitors
in the network television business.

~~1562 B

[6][7][8] In the first place, the line of
commerce allegedly being restrained, the
performing rights to copyrighted music, exists
at all only because of the copyright laws.
Those who would use copyrighted ruusic in
public performances must secure consent from
the copyright owner or be liable at least for
the statutory damages for each iniringement
and, if the conduct is willful and for the
purpose of financial gain, to crimiiial
penalties. [FN30] Furthermore, nothing in the
Copyright Act of 1976 indicates in the
slightest that Congress intended to weaken
the rights of copyright owners to control the
public *19 performance of musical
compositions. Quite the contrary is true.
[FN31] Although the copyright laws confer no
rights on copyright owners to fix prices among
themselves or otherwise to violate the
antitrust laws, we would not expect that any
market arrangements reasonably necessary to
effectuate the rights that are granted would be
deemed a per se violation of the Sherman Act.
Otherwise, the commerce anticipated by the
Copyright Act and protected against restraint
by the Sherman Act would not exist at all or
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would exist only as a pale reminder of what
Congress envisioned. [FN32]

FN30. 17 U.S.C. App. li 506.

FN31. See Koenigsberg, The 1976 Copyright Act:
Advances for the Creator, 26 Cleve.St.L.Rev. 515,
524, 528 (1977).

FN32. Cf. Silver v. New York Stock Exchange,
373 U.S. 341, 83 S.ct. 1246, 10 L.Ed.2d 389
(1963). Because a musical composition can be
"consumed" by many different people at the same
time and without the creator's knowledge, the
"owner" has no real way to demand reimbursement
for the use of his property except through the
copyright laws and an effective way to enforce
those legal rights. See Twentieth Century Music
Corp. v. Aiken, 422 U.S. 151, 162, 95 S.Ct.
2040, 2047, 45 L.Ed.2d 84 (1975). It takes an
organization of rather large size to monitor most or
all uses and to deal with users on behalf of the
composers. Moreover, it is inefficient to have too
many such organizations duplicating each other'
monitoring of use.

[9] More generally, in characterizing this
conduct under the per se rule, [FN33] our
inquiry must focus on whether the effect and,
here because it tends to show effect, see
United States v. United States Gypsum Co.,
438 U.S. 422, 436 n. 13, 98 S.Ct. 2864, 2873 n.
13, 57 L.Ed.2d 854 (1978), the purpose of the
practice are to threaten the proper operation
of our predominantly free-market economy-
that is, whether the practice facially appears
to be one that would always or *20 almost
always tend to restrict competition and
decrease output, and in what portion of the
market, or instead one designed to "increase
economic efficiency and render markets more,
rather than less, competitive." Id. at 441 n. 16,
98 S.Ct., at 2875 n. 16; see National Society
of Professional Engineers v. United. States,
435 U.S., at 688, 98 S.Ct., at 1363;
Continental T.V., Inc. v. GTE Sylvania Inc.,
433 U.S., at 50 n. 16, 97 S.Ct., at 2558 n. 16;
Northern Pac. R. Co. v. United States, 356
U.S., at 4, 78 S.Ct., at 517.

FN33. The scrutiny occasionally required must not
merely subsume the burdensome analysis required
under the rule of reason, see National Society of
Professional Engineers v. United States, 435 U.S.
679, 690-692, 98 S.Ct. 1355, 1364-1366, 55
L.Ed.2d 637 (1978), or else we should apply the
role of reason from the start. That is why the per
se rule is not employed until alter considerable
experience with the type of challenged rest.aint.

[10] The blanket license, as we see it, is not
a "naked restrainft] of trade with no purpose
except stifling of competition," White Motor
Co. v. United States, 372 U.S. 253, 263, 83
S.ct. 696, 702, 9 L.Ed.2d 738 (1963), but
rather accompanies the integration of sales,
monitoring, and enforcement against
unauthorized copyright use. See L. Sullivan,
Handbook of the Law of Antitrust tt 59, p. 154
(1977). As we have already indicated, ASCAP
and the blanket license developed together out
of the practical situation in the marketplace:
thousands of users, thousands of copyright
owners, and millions of compositions. Most
users want unplanned, rapid, and indemnified
access to any and. all of the repertory of
compositions, *~1563 and the owners want a
reliable method of collecting for the use of
their copyrights. Individual sales transactions
iu this industry are quite expensive, as would
be individual monitoring and enforcement,
especially in light of the resources of single
composers. Indeed, as both the Court. of
Appeals and CBS recognize, the costs are
prohibitive for licenses with individual radio
stations, nightclubs, and restaurants, 562
F.2d, at 140, n. 26, and it was in that milieu
that the blanket license arose.

A middleman with a blanket license was an
obvious necessity if the thousands of
individual negotiations, a virtual
impossibility, were to be avoided. Also,
individual fees for the use of individual
compositions would presuppose an intricate
schedule of fees and uses, as well as a difficult
and expensive reporting problem for the user
and policing task for the copyright owner.
Historically, the market for public-
performance rights organized itself largely
around the single-fee blanket *21 license,
which gave unlimited access to the repertory
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and reliable protection against infringement.
When ASCAP's major and user-created
competitor, BMI, came on the scene, it also
turned to the blanket license.

With the advent of radio and television
networks, market conditions changed, and the
necessity for and advantages of a blanket
license for those users may be far less obvious
than is the case when the potential users are
individual television or radio stations, or the
thousands of other individuals and
organizations performing copyrighted
compositions in public. [FN34] But even for
television network licenses, ASCAP reduces
costs absolutely by creating a blanket license
that is sold only a few, instead of thousands,
[FN35] of times, and that obviates the need for
closely monitoring the networks to see that
they do not use more than they pay for.
[FN36] ASCAP also provides the necessary
resources for blanket sales and enforcement,
resources unavailable to the vast majority of
composers and publishing houses, Moreover, a
bulk license of some type is a necessary
conserluence of the integration necessary to
achieve these efficiencies, and a necessary
consequence of an aggregate license is that its
price must be established.

FN34. And of course changes brought about by
new technology or new marketing techniques might
also undercut the justification for the practice.

FN35. The District Court found that CBS would
require between 4,000 and 8,000 individual license
transactions per year. 400 F.Supp., at 762.

FN36. To operate its system for distributing the
license revenues to its members, ASCAP relies
primarily on the networks'ecords of which
compositions are used.

D

This substantial lowering of costs, which is
of course potentially beneficial to both sellers
and buyers, diFerentiates the blanket license
from individual use licenses. The blanket
license is composed of the individual
compositions plus the aggregating service.
Here, the whole is truly greater than the *22

sum of its parts; it is, to some extent, a
different product. The blanket license has
certain unique characteristics: It allows the
licensee immediate use of covered
compositions, without the delay of prior
individual negotiations [FN37] and great
flexibility in the choice of musical material.
Many consumers clearly prefer the
characteristics and cost advantages of this
marketable **1564 package, [FN38] and even
small-performing rights societies that have
occasionally arisen to compete with ASCAP
and BMI have offered. blanket licenses. [FN39]
Thus, to the extent the blanket license is a
different product, ASCAP is not really a joint
sales agency offering the individual goods of
many sellers, but is a separate seller offering
its blanket license, of which the individual
compositions are raw material. [FN40]
ASCAP, ~23 in short, made a market in which
individual composers are inherently unable to
compete fully eFectively. [FN41]

FN37. See Timberg, The Antitrust Aspects of
Merchandising Modern Music: The AS CAP
Consent Judgment of 1950, 19 Law A,

Contemp.Prob. 294, 297 (1954) ("The disk-jockey's
itchy fingers and the bandleader's restive baton, it is
said, cannot wait for contracts to be drawn with
ASCAP's individual publisher members, much less
for the formal acquiescence of a characteristically
unavailable composer or author"). Significantly,
ASCAP deals only with nondramatic performance
rights. Because of their nature, dramatic rights,
such as for musicals, can be negotiated individually
and well in advance of the time of performance.
The same is true of various other rights, such as
sheet music, recording, and synchronization, which
are licensed on an individual basis.

FN38. Cf. United States v. Grinnell Corp., 384
U.S. 563, 572-573, 86 S.ct. 1698, 1704-1705, 16
L.Ed.2d 778 (1966); United States v. Philadelphia
Nat. Bank, 374 U.S. 321, 356-357, 83 S.Ct. 1715,
1737-1738, 10 L.Ed.2d 915 (1963).

FN39. Comment, Music Copyright Associations
and the Antitrust Laws, 25 Ind.L.J. 168, 170
(1950). See also Garner, United States v. ASCAP:
The Licensing Provisions of the Amended Final
Judgment of 1950, 23 Bull.Copyright Soc. 119, 149
(1975) ("no performing rights are licensed on other
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than a blanket basis in any nation in the world").

FN40. Moreover, because of the nature of the
product-a composition can be simultaneously
"consumed" by many users-composers have
numerous markets and numerous incentives to
produce, so the blanket license is unlikely to cause
decreased output, one of the normal undesirable
effects of a cartel. And since popular songs get an
increased share of ASCAP's revenue distributions,
composers compete even within the blanket license
in terms of productivity and consumer satisfaction.

FN41. Cf. United States v. Socony-Vacuum Oil
Co., 310 U.S., at 217, 60 S.Ct., at 841
(distinguishing Chicago Bd. of Trade v. United
States, 246 U.S. 231, 38 S.Ct. 242, 62 L.Ed. 683
(1918), on the ground that among the effects of the
challenged rule there "was the creation of a public
market"); United States v. Trenton Potteries Co.,
273 U.S., at 401, 47 S.Ct., at 381 (distinguishing
Chicago Bd. of Trade on the ground that it did not
involve "a price agreement among competitors in an
open market").

compositions covered by the license. But the
blanket license cannot be wholly equated with
a simple horizontal arrangement among
competitors. ASCAP does set the price for its
blanket license, but that license is quite
diFerent from anything any individual owner
could issue. The individual composers and
authors have neither agreed not to sell
individuaQy in any other market nor use the
blanket *24 license to mask price fixing in
such other markets. [FN42] Moreover, the
substantial restraints placed on ASCAP and
its members by the consent decree must not be
ignored. The District Court found that there
was no legal, practical, or conspiratorial
impediment to CBS's obtaining individual
licenses; CBS, in short, had a real choice.

FN42. "CBS does not claim that the individual
members and affiliates ('ellers') of ASCAP and
BMI have agreed among themselves as to the prices
to be charged for the particular 'products'compositions)

offered by each of them." 400
F.Supp., at 748.

[11] Finally, we have some doubt--enough to
counsel against application of the per se rule-
about the extent to which this practice
threatens the "central nervous system of the
economy," United States v. Soeony-Vacuum
Oil Co'., 310 U.S. 160, 226 n. 69, 60 S.Ct. 811,
846 n. 59, 84 L.Ed. 1129 (1940), that is,
competitive pricing as the free market's
means of allocating resources. Not all
arrangements among actual or potential
competitors that have an impact on price are
per se violations of the Sherman Act or even
unreasonable restraints. Mergers among
competitors eliminate competition, including
price competition, but they are not per se
illegal, and many of them withstand attack
under any existing antitzust standard. Joint
ventures and other cooperative arrangements
are also not usually unlawful, at least not as
price-fixing schemes, where the agreement on
price is necessary to market the product at all.

[12] Here, the blanket-license fee is not set
by competition among individual copyright
owners, and it is a fee for the use of any of the

With this background in mind, which
plainly enough indicates that over the years,
and in the face of available alternatives, the
blanket license has provided an acceptable
mechanism for at least a large *~1565 part of
the market for the performing rights to
copyrighted musical compositions, we cannot
agree that it should automatically be declared
illegal in all of its many manifestations.
Rather, when attacked, it should be subjected
to a more discritnoiating examination under
the rule of reason. It may not ultimately
survive that attack, but that is not the issue
before us today.

As we have noted, n. 27, supra, the
enigmatic remarks of the Court of Appeals
with respect to remedy appear to have
departed from the court's strict, per se
approach and to have invited a more careful
analysis. But this left the general import of
its judgment that the licensing practices of
ASCAP and BMI under the consent decree are
per se violations of the Sherman Act. We
reverse that judgment, and the copyright
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misuse judgment dependent upon it, see n. 9,
upra, and remand for further proceedings to

consider any unresolved issues that CBS may
have properly brought to the Court of Appeals.
[FN43] Of course, this will include an
assessment under *25 the rule of reason of the
blanket license as employed in the television
industry, if that issue was preserved by CBS
in the Court of Appeals. [FN44]

FN43. It is argued that the judgment of the Court of
Appeals should nevertheless be affirmed on the
ground that the blanket license is a tying
arrangement in violation of g 1 of the Sherman Act
or on the ground that ASCAP and BMI have
monopolized the relevant market contrary to $ 2.
The District Court and the Court of Appeals
rejected both submissions, and we do not disturb
the latter's judgment in these respects, particularly
since CBS did not file its own petition for certiorari
challenging the Court of Appeals'ailure to sustain
its tying and monopolization claims.

FN44. The Court of Appeals did not address the
rule-of-reason issue, and BMI insists that CBS did
not preserve the question in that court. In any
event, if the issue is open in the Court of Appeals,
we prefer that that court first address the matter.
Because of the United States'nterest in the
enforcement of the consent decree, we assume it
will continue to play a role in this litigation on
remand.

The judgment of the Court of Appeals is
reversed, and the cases are remanded to that
court for further proceedings consistent with
this opinion.

It is so ordered.

Mr. Justice STEVENS, dissenting.

The Court holds that ASCAP's blanket
license is not a species of price fixing
categorically forbidden by the Sherman Act. I
agree with that holding. The Court remands
the cases to the Court of Appeals, leaving open
the question whether the blanket license as
employed by ASCAP and BMI is unlawful
under a rule-of-reason inquiry. I think that
question is properly before us now and should
be answered affirmatively.

There is ample precedent for affnmance of
the judgment of the Court of Appeals on a
ground that differs from its rationale, provided
of course that we do not modify its judgment.
[FN1] In this litigation, the judgment of the
Court of Appeals was *26 not that blanket
licenses may never be offered by ASCAP and
BMI. Rather, its judgment directed the
District Court to fashion relief requiring them
to offer additional forms of license as well.
[FN2] Even though that judgment may not be
consistent with its stated conclusion that the
blanket license is "illegal per se " as a kind of
price fixing, it is entirely consistent with a
conclusion that petitioners'xclusive all-or-
nothing blanket-license policy violates the
rule of reason. [FN3]

FNl. See United States v. New York Telephone
Co., 434 U.S. 159, 166 n. 8, 98 S.Ct. 364, 369 n.
8, 54 L.Ed.2d 376; Dayton Board of Education v.
Brinkman, 433 U.S. 406, 419, 97 S.Ct. 2766,
2775, 53 L.Ed.2d 851; Massachusetts Mutual Life
Ins. Co. v. Ludwig, 426 U.S. 479, 480-481, 96
S.Ct. 2158, 2159, 48 L.Ed.2d 784; United States
v. American Railway Express Co., 265 U.S. 425,
435, 44 S.C[. 560, 563, 68 L.Ed. 1087.

FN2. 562 F.2d 130, 140-141 (CA2 1977).

FN3. See ante, at 1561 n. 27 (describing relief
ordered by Court of Appeals as "unusual" for a per
se case, and suggesting that that court's decision
appears more consistent with a rule-of-reason
approach).

**1566 The Court of Appeals may well so
decide on remand. In my judgment, however,
a remand is not necessary. [FN4] The record
before this Court is a full one, reflecting
extensive discovery and eight weeks of trial.
The District Court's findings of fact are
thorough and well supported. They clearly
reveal that the challenged policy does have a
significant adverse impact on competition. I
would therefore affirm the judgment of the
Court of Appeals.

FN4. That the rule-of-reason issues have been
raised and preserved throughout seems to me clear.
See 562 F.2d, at 134. ("CBS contends that the
blanket licensing method is not only an illegal tie-in
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or blockbooking which in practical terms is

coercive in effect, but is also an illegal price-fixing
device, a per se violation ... "); id., at 141 n.
29. (" As noted, CBS also claims violation of ti 2 of
the Sherman Act. We need not go into the legal
arguments on this point because they are grounded
on its factual claim that there are barriers to direct
licensing and 'bypass'f the ASCAP blanket
license. The District Court, as noted rejected this
contention and its findings are not clearly
erroneous. The ti 2 claim must therefore fail at this
time and on this record"); Brief for Respondents
41.

In December 1969, the president of the CBS
television network wrote to ASCAP and BMI
requesting that each "promptly ... grant a new
performance rights license which *27 will
provide, effective January 1, 1970, for
payments measured by the actual use of your
music." [FN5] ASCAP and BMI each
responded by stating that it considered CBS's
request to be an application for a license in
accordance with the provisions of its consent
decree and would treat it as such, [FN6] even
though neither decree provides for licensing
on a per-composition or per-use basis. [FN7]
Rather than pursuing further discussion, CBS
instituted this suit.

FN5. 400 F.Supp. 737, 753 (S.D.N.Y.1975).

FN6. ASCAP responded in a letter from its general
counsel, stating that it would consider the request at
its next board of directors meeting, and that it
regarded it as an application for a license consistent
with the decree. The letter from BMI's president
stated: "The BMI Consent Decree provides for
several alternative licenses and we are ready to
explore any of these with you." Id., at 753-754.

licenses, [FNS] notwithstanding requests for
more limited authorizations. Thus, ASCAP
rejected a 1971 request by NBC for licenses for
2,217 specific compositions, [FN9] as well as
an earlier request by a group of television
stations for more limited authority than the
blanket licenses which they were then *28
purchasing. [FN10] Neither ASCAP nor BMI
has ever offered to license anything less than
its entire portfolio, even on an experimental
basis. Moreover, if the response to the CBS
letter were not sufficient to characterize their
consistent policy, the defense of this lawsuit
surely is. It is the refusal to license anything
less than the entire repertoire-rather than the
decision to offer blanket licenses themselves-
that raises the serious antitrust questions in
this case.

FN8. The 1941 decree requires ASCAP to offer
per-program licenses as an alternative to the blanket
license. United States v. ASCAP, 1940-1943 Trade
Cases 5 56,104, p. 404 (S.D.N.Y.). Analytically,
however, there is little difference between the two.
A per-program license also covers the entire
ASCAP repertoire; it is therefore simply a
miniblanket license. As is true of a long-term
blanket license, the fees set are in no way
dependent on the quantity or quality of the music
used. See infra, at 1568-1569, infra.

FN9. See United States v. ASCAP (Application of
National Broadcasting Co.), 1971 Trade Cases $
73,491 (S.D.N.Y.1970).

FN10. See United States v. ASCAP (Application of
Shenandoah Valley Broadcasting, Inc.), 208
F.Supp. 896 (S.D.N.Y.1962), afl"d, 331 F.2d 117
(CA2 1964), cert. denied, 377 U.S. 997, 84 S.Ct.
1917, 12 L.Ed.2d 1048.

**1567 II

FN7. See ante, at 1558, and n. 21.

i Whether or not the CBS letter is considered
a proper demand for per-use licensing is
relevant, if at all, only on the question of
relief. For the fact is, and it cannot seriously
be questioned, that ASCAP and BMI have
steadfastly adhered to the policy of only'fferingoverall blanket or per-program

Under our prior cases, there would be no
question about the illegality of the blanket-
only licensing policy if ASCAP and BMI were
the exclusive sources of all licenses. A
copyright, like a patent, is a statutory grant of
monopoly privileges. The rules which prohibit
a patentee from enlarging his statutory
monopoly by conditioning a license on the
purchase of unpatented goods, [FN11] or by
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refusing to grant a license under one patent
unless the licensee also takes a license under
another, are equally applicable to copyrights.
[FN12]

FNl1. Mercoid Corp. v. Mid-Continent Investment
Co., 320 U.S. 661, 64 S.Ct. 268, 88 L.Ed. 376;
Ethyl Gasoline Corp. v. United States, 309 U.S.
436, 60 S.Ct. 618, 84 L.Ed. 852; International
Business Machines Corp. v. United States, 298
U.S. 131, 56 S.Ct. 701, 80 L.Ed. 1085; United
Shoe Machinery Corp. v. United States, 258 U.S.
451, 42 S.ct. 363, 66 L.Ed. 708.

FN12. Indeed, the leading cases condemning the
practice of "blockbooking" involved copyrighted
motion pictures, rather than patents. See United
States v. Paramount Pictures, 334 U.S. 131, 68
S.Ct. 915, 92 L.Ed. 1260; United States v. Loew's
Inc., 371 U.S. 38, 83 S.Ct. 97, 9 L.Ed.2d 11.

It is clear, however, that the mere fact that
the holder of several patents has granted a
single package license covering them all does
not establish any illegality. This point was
settled by Automatic Radio Mfg. Co. v.
Hazeltine Research, Inc., 339 U.S. 827, 834,
70 S.Ct. 894, 898, 94 L.Ed. 1312, and
reconfirmed in Zenith Radio Corp. *29 v.
Hazeltine Research, Inc., 395 U.S. 100, 137-
138, 89 S.ct. 1562, 1583-1585, 23 L.Ec1.2d 129.
The Court is therefore unquestionably correct
in its conclusion that ASCAP's issuance of
blanket licenses covering its entire inventory
is not, standing alone, automatically unlawful.
But both of those cases identify an important
limitation on this rule. In the former, the
Court was careful to point out that the record
did not present the question whether the
package license would have been unlawful if
Hazeltine had refused to license on any other
basis. 339 U.S., at 831, 70 S.Ct. at 896. And
in the latter case, the Court held that the
package license was illegal because of such a
refusal. 395 U.S., at 140-141, 89 S.Ct., at
1585-1586.

Since ASCAP offers only blanket licenses,
its licensing practices fall on the illegal side of
the line drawn by the two Hazeltine cases.
But there is a significant distinction: unlike
Hazeltine, ASCAP does not have exclusive

control of the copyrights in its portfolio, and it
is perfectly possible-at least as a legal matter-
-for a user of music to negotiate directly with
composers and publishers for whatever rights
he may desire. The availability of a practical
alternative alters the competitive effect of a
blockbooking or blanket-licensing policy.
ASCAP is therefore quite correct in its
insistence that its blanket license cannot be
categorically condemned on the authority of
the blockbooking and package-licensing cases.
While these cases are instructive, they do not
directly answer the question whether the
ASCAP practice is unlawful.

The answer to that question depends on an
evaluation of the effect of the practice on
competition in the relevant market. And, of
course, it is well settled that a sales practice
that is permissible for a small vendor, at least
when no coercion is present, may be
unreasonable when employed by a company
that dominates the market. [FN13] We
**1568 therefore must consider *30 what the
record tells us about the competitive character
of this market.

FN13. See Tampa Electric Co. v. Nashville Coal
Co., 365 U.S. 320, 334, 81 S.Ct. 623, 631, 5
L.Ed.2d 580 (upholding requirements contract on
the ground that "[t]here is here neither a seller with
a dominant position in the market as in Standard
Fashion [Co. v. Magrane-Houston Co., 258 U.S.
346, 42 S.Ct. 360, 66 L.Ed. 653]; nor myriad
outlets with substantial sales volume, coupled with
an industry-wide practice of relying upon exclusive
contracts, as in Standard Oil [Co. v. United States,
337 U.S. 293, 69 S.Ct. 1051, 93 L.Ed. 1371]; nor
a plainly restrictive tying arrangement as in
International Salt [Co. v. United States, 332 U.S.
392, 68 S.Ct. 12, 92 L.Ed.2d 20]"); Times-
Picayune Publishing Co. v. United States, 345 U.S.
594, 610-612, 73 S.ct. 872, 881-882, 97 L.Ed.
1277 (upholding challenged advertising practice
because, while the volume of commerce affected
was not " 'insignificant or insubstantial,' seller
was found not to occupy a "dominant position" in
the relevant market). While our cases make clear
that a violation of the Sherman Act requires both
that the volume of commerce affected be substantial
and that the seller enjoy a dominant position, see
id., at 608-609, 73 S.Ct., at 880-881, proof of
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actual compulsion has not been required, but cf.
Royster Drive-In Theatres, Inc. v. American
Broadcasting-Paramount Theatres, Inc., 268 F.2d
246, 251 (CA2 1959), cert. denied, 361 U.S. 885,
80 S.Ct. 156, 4 L.Ed.2d 121; Milwaukee Towne
Corp. v. Loew's, Inc., 190 F.2d 561 (CA7 1951),
cert. denied, 342 U.S. 909, 72 S.Ct. 303, 96 L.Ed.
680. The critical question is one of the likely
practical effect of the arrangement: whether the
"court believes it probable that performance of the
contract will foreclose competition in a substantial
share of the line of commerce affected." Tampa
Electric Co. v. Nashville Coal Co., supra, 365
U.S., at 327, 81 S.Ct., at 628.

The market for music at issue here is wholly
dominated by ASCAP-issued blanket licenses.
[FN14] Virtually every domestic copyrighted
composition is in the repertoire of either
ASCAP or BMI. And again, virtually without
exception, the only means that has been used
to secure authority to perform such
compositions is the blanket license.

FN14. As in the majority opinion, my references to
ASCAP generally encompass BMI as well.

The blanket all-or-nothing license is
patently discriminatory. [FN15] The user
purchases full access to ASCAP's entire *31
repertoire, even though his needs could be
satisfied by a far more limited selection. The
price he pays for this access is unrelated either
to the quantity or the quality of the music he
actually uses, or, indeed, to what he would
probably use in a competitive system. Rather,
in this unique all-or-notbing system, the price
is based on a percentage of the user's
advertising revenues, [FN16] a measure that
reflects the customer's ability to pay [FN17]
but is totally unrelated to factors-such as the
cost, quality, or quantity of the product-that
normally affect price in a competitive market.
The ASCAP system requires users to buy
more music than they want at a price which,
while not beyond their ability to pay and
perhaps not even beyond what is "reasonable"
for the access they are getting, [FN18] may
well be far higher than what they would
choose to spend for music in *32 a competitive

system. It is a classic example of economic
discrimination.

FN15. See Cirace, CBS v. ASCAP: An Economic
Analysis of A Political Problem, 47 Ford.L.Rev.
277, 286 (1978) ("the all-or-nothing bargain allows
the monopolist to reap the benefits of perfect price
discrimination without confronting the problems
posed by dealing with different buyers on different
terms").

FN16. For many years prior to the commencement
of this action, the BMI blanket-license fee amounted
to 1.09% of net receipts from sponsors after certain
specified deductions. 400 F.Supp., at 743. The fee
for access to ASCAP's larger repertoire was set at
2.5% of net receipts; in recent years, however,
CBS has paid a flat negotiated fee, rather than a
percentage, to ASCAP. 23 Jt.App. in CA2 No. 75-
7600, pp. E1051-E1052, E1135.

FN17. See Cirace, supra, at 288: "This history
indicates that, from its inception, ASCAP exhibited
a tendency to discriminate in price. A license fee
based upon a percentage of gross revenue is

discriminatory in that it grants the same number of
rights to different licensees for different total dollar
amounts, depending upon their ability to pay. The
effectiveness of price discrimination is significantly
enhanced by the all-or-nothing blanket license."

FN18. Under the ASCAP consent decree, on
receipt of an application, ASCAP is required to
"advise the applicant in writing of the fee which it
deems reasonable for the license requested." If the
parties are unable to agree on the fee within 60
days of the application, the applicant may apply to
the United States District Court for the Southern
District of New York for the determination of a
"reasonable fee." United States v. ASCAP, 1950-
1951 Trade Cases $ 62,595, p. 63,754
(S.D.N.Y.1950). The BMI decree contains no
similar provision for judicial determination of a
reasonable fee.

The record plainly establishes that there is
no price competition between separate musical
compositions. [FN19] Under a blanket license,
it is no more expensive for a network **1569
to play the most popular current hit in prime
time than it is to use an unknown composition
as background music in a soap opera. Because
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the cost to the user is unaffected by the
amount used on any program or on all
programs, the user has no incentive to
economize by, for example, substituting what
would otherwise be less expensive songs for
established favorites or by reducing the
quantity of music used on a program. The
blanket license thereby tends to encourage the
use of more music, and also of a larger share
of what is really more valuable music, than
would be expected in a competitive system
characterized by separate licenses. And since
revenues are passed on to composers on a basis
reflecting the character and frequency of the
use of their music, [FN20] the tendency is to
increase the rewards of the established
composers at the expense of those less well
known. Perhaps the prospect is in any event
unlikely, but the blanket license does not
present a new songwriter with any
opportunity to try to *38 break into the
market by offering his product for sale at an
unusually low price. The absence of that
opportunity, however unlikely it may be, is
characteristic of a cartelized rather than a
competitive market. [FN21]

FN19. ASCAP's economic expert, Robert Nathan,
was unequivocal on this point: "Q. Is there price
competition under this system between separate
musical compositions? "A. No sir." Tr. 3983.

FN20. See 562 F.2d, at 136 n. 15. In determining
royalties ASCAP distinguishes between feature,
theme, and background uses of music. The 1950
amended decree requires ASCAP to distribute
royalties on "a basis which gives primary
consideration to the performance of the
compositions." The 1960 decree provided for the
additional option of receiving royalties under a
deferred plan which provides additional
compensation based on length of membership and
the recognized status of the individual's works. See
United States v. ASCAP, 1960 Trade Cases $
69,612, pp. 76,469-76,470 (S.D.N.Y.1960).

operate competitively, or that issuance of
more limited-and thus less restrictive-
licenses by ASCAP is not feasible. The
District Court's findings disclose no reason
why music-performing rights could not be
negotiated on a per-composition or per-use
basis, either with the composer or publisher
directly or with an agent such as ASCAP. In
fact, ASCAP now compensates composers and
publishers on precisely those bases. [FN22] If
distributions of royalties can be calculated on
a per-use and per-composition basis, it is
difficult to see why royalties could not also be
collected in the same way. Moreover, the
record also shows that where ASCAP's
blanket-license scheme does not govern,
competitive markets do. A competitive
market for "synch" rights exists, [FN23] and
after the use of blanket licenses in the motion
picture industry was discontinued, [FN24]
such a market promptly developed in that
industry. [FN25] In sum, the record
demonstrates that the market at issue here is
one that could be highly competitive, but is
not competitive at all.

FN22. See n. 20, supra.

FN23. The "synch" right is the right to record a
copyrighted song in synchronization with the film or
videotape, and is obtained separately from the right
to perform the music. It is the latter which is
controlled by ASCAP and BMI. See CBS, Inc. v.
ASCAP, 400 F.Supp., at 743.

FN24. See Alden-Rochelle, Inc. v. ASCAP, 80
F.Supp. 888 (S.D.N.Y.1948).

FN25. See 400 F.Supp., at 759-763; 5 Jt.App. in
CA2 No. 75-7600, pp. 775-777 (testimony of
Albert Berman, managing director of the Harry Fox
Agency, Inc.). Television synch rights and movie
performance and synch rights are handled by the
Fox Agency, which serves as the broker for
thousands of music publishers.

FN21. See generally 2 P. Areeda & D. Turner,
Antitrust Law 280-281, 342-345 (1978); Cirace,
supra, n. 15, at 286-292.

The current state of the market cannot be
explained on the ground that it could not

Since the record describes a market that
could be competitive and is not, and since that
market is dominated by two firms engaged in
a single, blanket method of dealing, it surely
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seems logical to conclude that trade has been
restrained unreasonably. ASCAP argues,
however, that at least as to CBS, there has
been no restraint at all since the network is
free to deal directly with copyright holders.

*~1570 The District Court found that CBS
had failed to establish that it was compelled to
take a blanket license from ASCAP. While
CBS introduced evidence suggesting that a
significant number of composers and
publishers, satisfied as they are with the
ASCAP system, would be "disinclined" to deal
directly with the network, the court found
such evidence unpersuasive in light of CBS's
substantial market power in the music
industry and the importance to copyright
holders of network television exposure. [FN26]
Moreover, it is arguable that CBS could go
further and, along with the other television
networks, use its economic resources to exploit
destructive competition among purveyors of
music by driving the price of performance
rights down to a far lower level. But none of
this demonstrates that ASCAP's practices are
lawful, or that ASCAP cannot be held liable
for injunctive relief at CBS's request.

FN26. See 400 F.Supp., at 767-771.

The fact that CBS has substantial market
power does not deprive it of the right to
complain when trade is restrained. Large
buyers, as well as small, are protected by the
antitrust laws. Indeed, even if the victim of a
conspiracy is himself a wrongdoer, he has not
forfeited the protection of the law. [FN27]
Moreover, a conclusion that excessive
competition would cause one side of the
market more harm than good may justify a
legislative exemption from the antitrust laws,
but does not *35 constitute a defense to a
violation of the Sherman Act. [FN28] Even
though characterizing CBS as an oligopolist
may be relevant to the question of remedy,
and even though free competition might
adversely afFect the income of a good many
composers and publishers, these
considerations do not affect the legality of
ASCAP's conduct.

FN27. See Perma Life Mufflers, Inc. v.

International Parts Corp., 392 U.S. 134, 138-140,
88 S.CL 1981, 1984-1985, 20 L.Ed.2d 982;
Simpson v. Union Oil Co., 377 U.S. 13, 16-17, 84
S.Ct. 1051, 1054-1055, 12 L.Ed.2d 98; Kiefer-
Stewart Co. v. Joseph E. Seagram & Sons, Inc.,
340 U.S. 211, 214, 71 S.ct. 259, 261, 95 L.Ed.
219.

FN28. See National Society of Professional
Engineers v. United States, 435 U.S. 679, 689-690,
98 S.ct. 1355, 1364, 55 L.Ed.2d 637.

More basically, ASCAP's underlying
argument that CBS must be viewed as having
acted with complete freedom in choosing the
blanket license is not supported by the District
Court's findings. The District Court did not
find that CBS could cancel its blanket license
"tomorrow" and continue to use music in its
programming and compete with the other
networks. Nor did the District Court find that
such a course was without any risk or expense.
Rather, the District Court's finding was that
within a year, during which it would continue
to pay some millions of dollars for its annual
blanket license, CBS would be able to develop
the needed machinery and enter into the
necessary contracts. [FN29] In other words,
although the barriers to direct dealing by CBS
as an alternative to paying for a blanket
license are real and significant, they are not
insurmountable.

FN29. See 400 F.Supp., at 762-765.

Far from establishing ASCAP's immunity
from liability, these District Court findings, in
my judgment, confirm the illegality of its
conduct. Neither CBS nor any other user has
been willing to assume the costs and risks
associated with an attempt to purchase music
on a competitive basis. The fact that an
attempt by CBS to break down the ASCAP
monopoly might well succeed does not
preclude the conclusion that smaller and less
powerful buyers are totally foreclosed from a
competitive market. [FN30] Despite its size,
CBS itself *36 may not obtain **1571 music
on a competitive basis without incurring
unprecedented costs and risks. The fear of
unpredictable consequences, coupled with the
certain and predictable costs and delays
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associated with a change in its method of
purchasing music, unquestionably inhibits any
CBS management decision to embark on a
competitive crusade. Even if ASCAP offered
CBS a special bargain to forestall any such
crusade, that special arrangement would not
cure the marketwide restraint.

FN30. For an individual user, the transaction costs
involved in direct dealing with individual copyright
holders may well be prohibitively high, at least in
the absence of any broker or agency routinely
handling such requests. Moreover, the District
Court found that writers and publishers support and
prefer the ASCAP system to direct dealing. Id., at
767. While their apprehension at direct dealing
with CBS could be overcome, the District Court
found, by CBS's market power and the importance
of television exposure, a similar conclusion is far
less likely with respect to other users.

Whatever management decision CBS should
or might have made, it is perfectly clear that
the question whether competition in the
market has been unduly restrained is not one
that any single company's management is
authorized to answer. It is often the case that
an arrangement among competitors will not
serve to eliminate competition forever, but
only to delay its appearance or to increase the
costs of new entry. That may well be the state
of this market. Even without judicial
intervention, the AS CAP monopoly might
eventually be broken by CBS, if the benefits of
doing so outweigh the significant costs and
risks involved in commencing direct dealing.
[FN31] But that hardly means that the
blanket-licensing *37 policy at issue here is
lawful. An arrangement that produces
marketwide price discrimination and
significant barriers to entry unreasonably
restrains trade even if the discrimination and
the barriers have only a limited life
expectancy. History suggests, however, that
these restraints have an enduring character.

FN31. The risks involved in such a venture appear
to be substantial. One significant risk, which may
be traced directly to ASCAP and its members,
relates to music "in the can"-music which has been
performed on shows and movies already in the
network's inventory, but for which the network

must still secure performing rights. The networks
accumulate substantial inventories of shows "in the
can." And, as the Government has pointed out as
amicus curiae: "If they [the networks and television
stations] were to discontinue the blanket license,
they then would be required to obtain performance
rights for these already-produced shows. This
attempt would create an opportunity for the
copyright owners, as a condition of granting
performing rights, to attempt to obtain the entire
value of the shows 'in the can.'t would produce,
in other words, a case of bilateral monopoly.
Because pricing is indeterminate in a bilateral
monopoly, television networks would not terminate
their blanket licenses until they had concluded an
agreement with every owner of copyrighted music
'in the can'o allow future performance for an
identified price; the networks then would determine
whether that price was sufficiently low that
termination of the blanket license would be
profitable. But the prospect of such negotiations
offers the copyrights owners an ability to misuse
their rights in a way that ensures the continuation of
blanket licensing despite a change in market
conditions that may make other forms of licensing
preferable." Brief for United States as Amicus
Curiae 24-25. This analysis is in no sense
inconsistent with the findings of the District Court.
The District Court did reject CBS's coercion
argument as to music "in the can." But as the
Government again points out, the District Court's
findings were addressed essentially to a tie-in claim;
"the court did not consider the possibility that the
copyright owners'elf-interested, non-coercive
demands for compensation might nevertheless make
the cost of CBS'ropping the blanket license
sufficiently high that ASCAP and BMI could take
this 'termination penalty'nto account in setting fees
for the blanket license." Id., at 25 n. 23.

Antitrust policy requires that great
aggregations of economic power be closely
scrutinized. That duty is especially important
when the aggregation is coinposed of statutory
monopoly privileges. Our cases have
repeatedly stressed the need to limit the
privileges conferred by patent and copyright
strictly to the scope of the statutory grant.
The record in this case plainly discloses that
the limits have been exceeded and that
ASCAP and BMI exercise monopoly powers
that far exceed the sum of the privileges of the
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individual copyright holders. *38 Indeed,
ASCAP itself argues that its blanket license
constitutes a product that is significantly
different from the sum of its component parts.
I agree with that premise, but I conclude that
the aggregate is a monopolistic restraint of
trade proscribed by the Sherman Act.

END OF DOCUMENT
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Suit was instituted to enjoin licensing
agencies from using a blanket license to
convey nondramatic performing rights to
television networks. The United States
District Court for the Southern District of
New York, Mdrris E. Leaker, J., 400 F.Supp.
787, dismissed the claim, and plaintiff ap-
pealed. The Court of Appeals, 562 F.2d
180, reversed and remanded, and on appeal
by defendants, the United States Supreme
Court, 441 V.S. 1, 99 S.Ct. 1551, 60 I..Ed.2d
1, reversed the Court of Appeals and re-
manded for further proceedings. On re-
mand, the Court of Appeals, Newman, Cir-
cuit Judge, held that blanket license which
was used by licensing agencies to convey
nondramatic performing rights to television
networks, that is, right to perform copy-
righted music by transmitting it to net
works'elevision audiences, and which per-
mitted licensee to use any music in reperto-
ry of licensor, as often as desired, for a
one-time license fee, with license lasting for
a stated term, usually but not necessarily
one year, and payment set at either a flat
sum or a percentage of networks'evenue,
was not a per se unlawful arrangement

Cir. 1977), cert. denied, 439 U.S. 847, 99 S.Ct.
147, 58 L.Ed.2d 149 (1978) ("The fact that the
uncharged crime occurred after rather than be-
fore the charged crime does not affect its ad-
missibility."); Weinstein and Berger, Evidence
404-43 (1978 Cumulative Supp. 14).
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and, absent evidence that it had restrained
competition, was not illegal under antitrust
law.

Affirmed.

1. Monopolies B 12(L10)
A rule of reason analysis requires a

determination of whether an agreement is

on balance an unreasonable restraint of
trade, that is, whether its anticompetitive
effects outweighs its procompetitive ef-
fects. Sherman Anti-Trust Act, g 1, 15

U.S.C.A, g 1,

2. Monopolies 0 17(1.7)
If competing sellers fix the prices of

their products, they violate the antitrust
laws no matter how much a buyer may
prefer accepting their fixed price to negoti-
ating with each for a lower price. Sherman
Anti-Trust Act, g 1, 15 U.S,C.A. g 1,

8. Monopolies 0 12(1.1)
A practice that is not a per se violation

of the antitrust laws does not restrain trade
when the complaining customer elects to
use it in preference to realistically available
marketing alternatives. Sherman Anti-
Trust Act, g 1, 15 U.S.C.A. g l.

4. Monopolies Bt 12(5, 15)

Trade is restrained, frequently in an
unreasonable manner, when rights to use
individual copyrights or patents may be
obtained only. by payment for a pool of such
rights, but the opportunity to acquire a pool
of rights does not restrain trade if an alter-
native opportunity to acquire individual
rights is fully available. Sherman Anti-
Trust Act, $ 1, 15 U.S.C,A. g l.

5. Monopolies e 12(l.l)
An antitrust plaintiff is not obliged to

pursue any imaginable alternative, regard-
less of cost or efficiency, before it can com-
plain that a practice has restrained competi-
tion. Sherman Anti-Trust Act, g 1, 15 U.S.
C.A. 5 1.

6. Monopolies e 12(6)
Blanket license which was used by li-

censing agencies to convey nondramatic
performing rights to television networks,

that is, right to perform copyrighted music

by transmitting it to networks'elevision
audiences, and which permitted licensee to
use any music in repertory of licensor, as
often as desired, for a one-time license fee,
with license lasting for a stated term, usual-
ly but not necessarily one year, and pay-
ment set at either a flat sum or a percent-
age of networks'evenue, was not a per se
unlawful arrangement and, absent evidence
that it had restrained competition, was not
illegal under antitrust laws. Sherman
Anti-Trust, g 1, 15 U.S.C.A. g 1.
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Brian, Jr., Michael E. Salsman, and Hughes,
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DeFreitas, Legal Advisor, The Performing
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Societe des Auteurs, Compositeurs et Edit-
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Inc., as amicus curiae.

Before LUMBARD, MOORE and NEW-
MAN, Circuit Judges.

NEWMAN, Circuit Judge:
This is the fourth round of litigation in a

lawsuit brought by Columbia Broadcasting
System, Inc. (CBS) against the American
Society of Composers, Authors and Publish-
ers (ASCAP), Broadcast Music, Inc. (BMI),
and their members and affiliates. The law-
suit seeks injunctive relief to prevent AS-
CAP and BMI from using a blanket license
to convey to television networks non-dra-
matic performing rights, that is, the right
to "perform" copyrighted music by trans-
mitting it to the networks'elevision audi-
ences. The blanket license permits the li-
censee to use any music in the repertory of
the licensor, as often as desired, for a one-
time license fee. The license lasts for a
stated term, usually but not necessarily one
year. Payment is set at either a flat sum
or a percentage of the network's revenue.
Alternatively to barring use of the blanket
license, the CBS suit seeks modification to
require that ASCAP and BMI charge pre-
,determined amounts for each time copy-
righted music is used on the air. The blan-
ket license in its present form is alleged to
be an agreement unreasonably restraining
trade in violation of g 1 of the Sherman
Act, 15 U.S.C. g 1.

1. That dismissal left pending a severed counter
claim of the defendants, alleging antitrust viola-
tions on the part of CBS. The dismissal of the
complaint, disposing of less than all the claims,
would ordinarily not result in an appealable
final judgment in the absence of a certification
pursuant to Fed.R.Civ.p. 54(b); however, the
dismissal is appealable under 28 U.S.C.

The lawsuit was filed in 1969. Round one
was an eight-week bench trial in 1973 in the
District Court for the Southern District of
New York (Morris Lasker, Judge). In a
comprehensive opinion, replete with de-
tailed findings, Judge Lasker found that
CBS had failed to prove its allegations and
ordered the complaint dismissed.'olum-
bia Broadcasting System, Inc. v. American
Society of Composers, 400 F.Supp. 737 (S.D.
N.Y.1975). Round two was the prior appeal
to this Court. In an opinion by Judge Gur-
fein, the Court ruled that the blanket
license was an illegal price-fixing device, a
per se violation of g 1. The matter was
remanded to the District Court for formula-
tion of an appropriate remedy. Columbia
Broadcasting System, Inc. v. American So-
ciety of Composers, Authors and Publishers,
562 F,2d 130 (2d Cir. 1977). Judge Moore
disagreed with the conclusion that the blan-
ket license was price-fixing, but concurred
in the decision to remand so that a "practi-
cal method" of "per use licensing" might be
developed. Id. at 141. Round three oc-
curred when the Supreme Court reviewed
the decision of this Court. Writing for an
eight-member majority, Justice White con-
cluded that the blanket license was not a
per se violation of g 1 and remanded the
case to this Court for further proceedings,
including an assessment of the blanket
license under the rule of reason. Broadcast
Music, Inc. v. Columbia Broadcasting Sys-
tem, Inc., 441 U.S. 1, 99 S.Ct. 1551, 60
L.Ed.2d 1 (1979). Justice Stevens dissented,
agreeing with the majority that the blanket
license was not a per se violation of g 1 but
concluding that the record and certain of
Judge Lasker's findings established a g 1

violation under the rule of reason. Id. at
25, 99 S.Ct. at 1565.

The matter is now before a panel of this
Court that includes only Judge Moore from
the prior panel.t Additional briefs have

ft 1292(a)(l) because it is an order denying an
injunction.

2. Judge Lumbard was assigned to the panel
after the death of Judge Anderson; Judge New-
man was assigned to the panel after the death
of Judge Gurfein.
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amended decree also requires ASCAP to
offer to any broadcaster either the blanket
license, or, as an alternative, a per program
license, Both types of licenses permit the
user to perform any music in the ASCAP
repertory; for the per program license the
user pays only with respect to programs on
which copyrighted music is performed,
whereas, with the blanket license, the user
pays a one-time fee for the duration of the
license. The decree also provides that in
the event of disputes concerning the
amount of license fees, the District Court
for the Southern District of New York is
authorized to determine a reasonable fee.

Facts

The three prior opinions, especially Judge
Lasker's, have so fully set forth the facts
that only the bare essentials need be again
recounted. ASCAP has a membership of
approximately 6,000 music publishing com-
panies and 16,000 composers. BMI, a non-
profit corporation, is affiliated with approx-
imately 6,000 music publishing companies
and 20,000 composers. Composers of virtu-
ally all music copyrighted in the United
States have granted to either ASCAP or
BMI the non-exclusive right to license users
to perform their compositions. The reper-
tory of ASCAP has more than three million
compositions, and the repertory of BMI has
more than one million compositions. CBS
and the other two major television net-
works, NBC and ABC, have held blanket
licenses from both ASCAP and BMI for
many years. CBS first obtained its blanket
license from ASCAP in 1946. At that time
ASCAP held exclusive rights to the music
of its members, and the blanket license it
offered to broadcasters was the only device
whereby they could obtain performing
rights to copyrighted music.

As a matter of legal entitlement, licens-
ing arrangements were significantly
changed in 1950 when a consent decree,
first entered in 1941 to settle Government
litigation against ASCAP,4 was reopened
and substantially modified.s The amended
consent decree permits ASCAP to obtain
only non-exclusive rights from its member-
composers and enjoins ASCAP from limit-
ing, restricting, or interfering with the
right of any member to issue directly to any
user a non-exclusive license for performing
rights. The composers thus retain the legal
right to bypass ASCAP and license per-
forming rights directly to CBS. The

Similar, though not identical provisions
govern the licensing of performing rights
by BMI. For purposes of this litigation, the
significant fact, stipulated to by the parties,
is that CBS could obtain non-exclusive li-
censes for performing rights 'directly from
copyright owners affiliated with BMI with
the same ease or difficulty as it could ob-
tain such rights from copyright owners who
are members of ASCAP.

As a matter of factual occurrence, CBS
has never made any attempt to obtain per-
forming rights directly from a copyright
owner.

Beyond these facts concerning licensing
arrangements and opportunities, some
understanding is required of the facts con-
cerning CBS's use of music. Two types of
classification are involved: one concerns the
function of the music, and the second con-
cerns the circumstances under which the
selection of music is made. CBS, like all
broadcasters, uses music as theme, back-
ground, or feature. Theme music is played
at the start or conclusion of a program and
serves to enhance the identification of the
program. Background music accompanies
some of the action on the screen. Feature
music is a principal focus of audience atten-
tion, such as a popular song sung on a
variety show.

COLUMBIA BROADCASTING SY
Cite as B20 FD

been submitted in response to the Court's
framing of specific issues, 607 F.2d 543, and
extensive oral argument was heard.s We
now affirm the decision of the District
Court.

3. The oral argument was held before Judge
Newman was assigned to the panel, but he has
had the benefit of a complete 234-page tran-
script of that argument.

4. United States v. ASCAP, 1940-1943 Trade
Cas. ii 56,104 (S.D.N.Y.1941).

5. United States v. ASCAP, 1950-1951 Trade
Cas. 11 62,595 (S.D.N.Y.1950).
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Music on network television is selected in
one of three ways. Most of it, as much as
90%, is selected by production companies, or
"packagers," which produce television pro-
grams and sell them to the networks. The
music on these programs is almost always
theme and background music, much of it
composed specially for the production com-
pany. Typically the company employs a
composer to write theme and background
music, acquires the copyright from him, and
assigns it to its own music publishing sub-
sidiary. Such music is called "inside" mu-
sic. In some instances the packager decides
to use music that has already been com-
posed, ~lied "outside" music. In these
instances the packager must acquire from
the copyright owner the right to record the
music on the soundtrack of the program's
film or tape. This right is known as a
"syneh" right, the musie often being care-
fully fitted to synchronize with the action
on the screen. Acquisition of the synch
right, however, does not carry with it the
separate right to perform the music on the
air. That performing right could be ac-
quired by the packager when he acquires
the synch right, and reassigned to the net
work; however, the industry practice has
been that the network automatically ac-
quires the performing right for all music
used on packaged programs under the net-
work's blanket license for the performing
rights to all ASCAP music, and the packag-
er therefore has no need to acquire a per-
forming right for reassignment to the net-
work.

A small portion of network music is se-
lected by the network itself, in those few
instances when the network is producing its
own programs. A still smaller portion is
selected by the person or group performing
the music, in those very few instances
where music is spontaneously used. Exam-
ples are a football half-time show or a late
night talk show on which a guest sings an
unscheduled song.

Discussion

fl] Our starting point for determining
whether the blanket license violates 5 1 is
the decision of the Supreme Court remand-
ing the case to us. That decision obliges us
to make "an assessment under the rule of
reason of the blanket license as employed in
the television industry." 441 U.S. at 24—25,
99 S.Ct. at 1565. Since the parties are
agreed that the relevant market is the li-
censing of performing rights to the televi-
sion networks, we assume our consideration
should be similarly confined to the blanket
license as employed by the television net-
works.s A rule of reason analysis requires
a determination of whether an agreement is
on balance an unreasonable restraint of
trade, that is, whether its anti~mpetitive
effects outweigh its pro-competitive effects.
National Society of'rofessional Engineers
v. United States, 485 U.S. 679, 98 S.Ct. 1855,
55 LEd.2d 687 (1978); Continental T.V.,
Inc. v. GTE Sylvsnia, Inc., 488 U.S. 86, 97
S.Ct. 2549, 58 L.Ed.2d 568 (1977); Chicago
Board of Trade v. United States, 246 U.S.
281, 88 S.Ct. 242, 62 L.Ed. 688 (1918). In
this case, however, we are met with the
threshold contention of the defendants that
the balancing of pro- and anti-competitive
effects need not be undertaken because
Judge Lasker's findings of feet demonstrate
that the blanket license has no anticompeti-
tive effect at all.

Before examining that contention, we
must consider whether it is open to us un-
der the Supreme Court's remand. It is
possible to read the penultimate paragraph
of Justice White's opinion—the one direct-
ing us to make a rule of reason assess-
ment—as if the Supreme Court had con-
cluded that the blanket license is a restraint
of trade and wss requesting further consid-
eration only as to whether its restraining
effect was unreasonable, i. e., not out
weighed by pro-competitive advantages.
Our reading of the entire opinion, however,
persuades us that no such initial conclusion
was reached. In the first place, the safer

B. The distinction may have significance, sin
been challenged by non-network broadcast

ce the lawfulness of the blanket license has also
ers.
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blanket license is the only device by which
performing rights are licensed to the net-
works, and, under a blanket license, no se-
lector of music to be performed on s net-
work considers what the price of using one
song would be compared to the price of
using any other song. No price considera-
tions affect the choice among songs because
the network holds s blanket license to per-
form all songs.

[2,3] The absence of price competition
among songs, however, does not mean that
the blanket license is a restraint upon any
potential competition. For price competi-
tion to exist there must be at least one
buyer interested in purchasing a product
from two or more sellers. In this case,
there is no evidence that CBS has ever
attempted to purchase performing rights to
any song from the copyright owners, either
the composers or the music publishing com-
panies to which they msy have assigned
their copyrights. If the opportunity to pur-
chase performing rights to individual songs
is fully available, then it is customer prefer-
ence for the blanket license, snd not the
license itself, that causes the lack of price
competition among songs. Of course, even
customer preference cannot save some prac-
tices from illegality under the antitrust lsw.
If competing sellers fix the prices of their
products, they violate $ 1 no matter how
much a buyer may prefer accepting their
fixed price to negotiating with each for s
lower price. But a practice that is not s per
se violation, and this blanket license hss
authoritatively been found not to be such,
does not restrain trade when the complain-
ing customer elects to use it in preference
to realistically available marketing alterna-
tives.

[4] Trade is restrained, frequently in an
unreasonable manner, when rights to use
individual copyrights or patents may be
obtained only by payment for a pool of such
rights, United States v. Paramount Pic-
tures, Inc., 334 U.S. 131, 68 S.Ct. 915, 92
L.Ed. 1260 (1948) (copyrighted motion pic-
tures); Alden-Rochelle, Inc. v. ASCAP, 80
F.Supp. 888 (S.D.N.Y.1948) (copyrighted

There can be no dispute with the observa-
tion of Justice Stevens, in his dissenting
opinion, that "there is no price competition
between separate musical compositions."
441 U.S. at 32, 99 S.Ct. at 1568—69. The

COLUMBIA BROADCASTING SYS. v. AM. SOC. OF COMPOSERS
Cite as 020 F~ 030 (1000)

course js to read judicial opinions as decid-
ing only what they purport to decide. That
may not always be only the narrow holding,
for courts, especially appellate courts, have
an entirely legitimate function of elucidat-
ing principles of law, fairly raised by litiga-
tion, even if the resulting pronouncements
are not absolutely required for the precise
decision reached. Appellate guidance is not
valueless because it is dictum. But appel-
late courts, endeavoring to rule beyond the
precise holding of a case, normally make
that intention unmistakably clear. In this
instance, the Supreme Court's opinion pur-
ports to decide only whether the blanket
license is a per se violation of g 1, that is, s
practice with such a high likelihood of hav-
ing unjustifiable anti-competitive effects
that it is condemned under the antitrust
laws without the need to assess its effect in
a particular case, See Northern Pacific R
Co. v. United States, 856 U,S. 1, 6, 78 S.Ct.
514, 518, 2 L.Ed,2d 546 (1968), Once the
Supreme Court decided that the blanket
license is not a per se violation of g 1, we
believe it made no decision concerning the
effect of the license in the network televi-
sion industry at issue in this case, thereby
leaving open the question of whether the
license has any anti-competitive effect at
all. Secondly, Justice %hite's opinion con-
tains a specific observation that strongly
supports our view of the decision's reach.
The opinion declares that the majority is
"uncertain whether the practice on its face
has the effect . . . of restraining
competition among the individual compos-
ers." 441 U.S. at 13, 99 S.Ct. at 1659. That
observation leaves for consideration wheth-
er the practice could have a restraining
effect as applied to the particular circum-
stances prevailing in the industry. To that
possibility we now turn, but in doing so, we
examine the record and Judge Lasker's
findings to see whether the blanket license,
on its face and as applied, is a restraint at
sll.
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music); Zenith Radio Corp. v. Hazeltine
Research, Inc., 395 U.S. 100, 89 S.Ct. 1562,
23 L.Ed.2d 129 (1969) (patents), but the
opportunity to acquire a pool of rights does
not restrain trade if an alternative opportu-
nity to acquire individual rights is fully
available. Automatic Radio Manufacturing
Co. v. Hazeltine Research, Inc., 839 U.S.
827, 70 S.Ct. 894, 94 L.Ed. 1312 (1950) (pat-
ents); Standard Oil Co. v. United States,
283 U.S. 163, 51 S.Ct. 429, 75 L.Ed. 999
(1931) (same).

[5,6] CBS challenges this approach on
the ground that some alternatives can al-
ways be imagined that would satisfy the
market needs of an antitrust plaintiff. As
CBS argues, the blanket license cannot pos-
sibly be saved from illegality under $ 1
simply because CBS has the alternative of
hiring composers to fill its needs for music.
CBS is right. An antitrust plaintiff is not
obliged to pursue any imaginable alterna-
tive, regardless of cost or efficiency, before
it can complain that a practice has re-
strained competition. But in this case the
defendants do not suggest that CBS should
do anything more extraordinary than offer
to buy from competing sellers. We agree
with the defendants that if that opportuni-
ty is fully available, and if copyright own-
ers retain unimpaired independence to set
competitive prices for individual licenses to
a licensee willing to deal with them, the
blanket license is not a restraint of trade.

In fact, if there is a realistic opportunity
to obtain performance rights from individu-
al copyright holders, then the remedy CBS
seeks in this case—modification of the blan-
ket license into an option to use all songs
plus a charge for each use of any one
song—would be a clear instance of unjusti-
fied price-fixing in violation of g 1. If
ASCAP were to make a per use charge for
each song, it would have to determine a
price to be charged. Whether or not that
price varied for each song 7 the determina-
7. Not the least of the ironies of the CBS claim

is that the per use charge it finds acceptable is
simply the formula now used by ASCAP to
distribute royalties among its members. That
formula, based on type of music and frequencyof use, does not value any song differently than

tion of any price for use of a song by a
membership organization of competing
songwriters would be classic price-fixing.
See 441 U.S. at 17 n. 27, 99 S.Ct. at 1561 n.
27. If licensing directly from individual
copyright owners were not feasible, then it
would be arguable that per use pricing by
ASCAP might be that rare instance when
price-fixing does not necessarily violate g 1.
But CBS's proposed remedy cannot possibly
avoid the strictures of g 1 if direct licensing
is feasible. We therefore turn to an exami-
nation of the feasibility of direct licensing.

It could be argued that the best evidence
against the feasibility of direct licensing is
the fact that CBS has brought this lawsuit
at great expense to avoid taking the blan-
ket license. That surely suggests that the
blanket license is not something for which
CBS has a preference. But that argument
ignores the principle that "the purpose of
the Sherinan Act is to protect competition,
not competitors." Checker Motors Corp. v.
Chrysler Corp., 288 F.Supp. 876, 885 (S.D,N.
Y.1968) (Mansfield, J.), aff'd, 405 F.2d 319
(2d Cir.), cert. denied, 894 U.S. 999, 89 S.Ct.
1595, 22 L.Ed.2d 777 (1969). If the market
for selling performing rights to the televi-
sion networks would be competitive among
copyright owners whenever any network
chose to deal with them, the antitrust laws
are satisfied even though one network has
reasons of its own for forgoing that com-
petitive market in preference to the blanket
license. The defendants suggest that CBS's
preference for the blanket license derives
from its unwillingness to seek competitive
prices from individual copyright owners
while its network competitors enjoy the ad-
vantages of obtaining their performing
rights under their blanket licenses. In de-
fendants'iew, CBS is bringing this law-
suit, not because competition among song-
writers has been restrained, but because
CBS wants protection from the prospect of
its competitors'ontinuing with blanket li-

any other. Thus, if ASCAP were to base
charges to CBS on the ASCAP royalty formula,
CBS would obtain no price competition what-
soever. Neither CBS nor the packagers would
be able to shop competitively for cheaper songs
when selecting music.
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99 S.Ct. at 1570. With deference, we con-
clude that the evidence and Judge Lasker's
analysis of it demonstrate that neither the
time nor the expense of creating machinery
for direct licensing establishes a barrier of
which CBS can complain. It must be re-
called that CBS has obtained its perform-
ance rights by blanket licenses ever since
the late 1940's. Having transacted business
in that fashion for that length of time, CBS
cannot expect the antitrust laws to assure it
that a changeover to direct licensing can be
accomplished instantly or at no expense.
Moreover, Judge Lasker found that the
changeover could be begun very rapidly
with CBS meeting its music needs as the
machinery for direct licensing was put into
place. When Justice Stevens refers to the
machinery being created within a year, 441
U.S. at 35, 99 S.Ct. at 1570, he is citing the
outer limit testified to by a CBS witness,
400 F.Supp. at 764, whereas Judge Lasker
found that "the relatively modest machin-
ery required could be developed during a
reasonable planning period." Id. at 765.
And when Justice Stevens refers to an ex-
penditure of millions of dollars by CBS, he
does not mean the cost of creating direct
licensing machinery, but only the payment
CBS will make during the final term of its
blanket license. But that is an expense for
which it bargained and for which it has
received considerable value.

Next, CBS argued that individual copy-
right owners would be reluctant to deal
directly with CBS in the licensing of per-
formance rights. At trial this was the so-
called "disinclination" issue. Wholly apart
from the record, we have some difficulty
even contemplating the feared situation of
individual songwriters displaying reluctance

The entire trial in the District Court con-
cerned primarily the issue of whether direct
licensing was feasible. Judge Lasker
placed the burden of proof upon CBS, as
the plaintiff, to prove that it was not, for
he concluded that there was no restraint of
trade if direct licensing was feasible. After
carefully analyzing the evidence CBS of-
fered, Judge Lasker concluded that "CBS
has failed to prove the factual predicate of
its claims—the non-availability of alterna-
tives to the blanket license...." 400
F.Supp. at 780—81. That ultimate finding is
abundantly supported by subsidiary find-
ings and by the record, which completely
refute all of CBS's allegations of barriers to
direct licensing.

CBS maintained that the existing market
structure created by the blanket license ef-
fectively prevented it from seeking direct
licensing because any money spent to ac-
quire performance rights from individual
copyright owners would be wasted once
CBS had already paid ASCAP and BMI for
performance rights to all music. However,
nothing prevented CBS from attempting to
obtain from the copyright owners perform-
ance rights for some interval following ex-
piration of the term of the blanket license.s

CBS also contended that there existed no
machinery to handle the numerous transac-
tions that would be required to obtain per-
formance rights directly. The record estab-
lishes that such machinery is entirely feasi-
ble; indeed a single agency now serves as
the broker for the thousands of transactions
in which copyright owners sell television
synch rights and motion picture perform-
ance rights. Nevertheless, the claim is
pressed that it would take some amount of

COLUMBIA BROADCASTING SYS. v. AM. SOC. OF COMPOSERS
Cite as 020 F~ 930 (t900)

censes. We need not determine whether time and money to establish a simi
defendants'peculation is correct, but we anism for the individual brokerin
agree that the issue is whether competition work television performance rig
among copyright owners is realistically fea- note that Justice Stevens relied o
sible, regardless of whether CBS may have cumstance to conclude that "real a
some business reason of its own for prefer- icant," albeit not "insurmountable'ingnot to enter an available competitive to direct licensing existed. 441 U
market.

8. We were advised at oral argument that at the present time CBS holds no license from ASCAp
and has held none since March 1978.
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to arrange to have their songs performed
on a national television network, especially
one owned by "the giant of the world in the
use of music rights." Id. at V71. But we
need not rely on an intuitive rejection of
this CBS claim. Judge Lasker found, after
hearing substantial evidence from compos-
ers and music publishers, that if CBS were
to seek direct licensing, "copyright proprie-
tors would wait at CBS'oor." Id. at V79.

Finally, CBS alleged a barrier to direct
licensing based upon what was called the
music-in-the-can problem. CBS ap-
prehended that, without a blanket license, it
would be subject to demands for uncon-
scionably high fees from the owners of
copyrighted music already recorded on the
soundtracks of taped programs and feature
films in CBS's inventory. Judge Leaker
properly rejected this claim both on the
facts and the law. As a matter of fact, he
found, based on the testimony, that "hold-
ups" were not realistically to be feared,
that synch rights were regularly obtained
at fair prices after the recording had been
accomplished, that copyright proprietors
would not wish to incur CBS's disfavor by
attempting a "holdup," and that the whole
claim wss undercut by the turnover in the
CBS inventory. Id. at 775-78. Apart from
the lack of factual support for the argu-
ment, Judge Lasker also correctly rejected
it on the ground that it is not a consequence
of the blanket license. If CBS would be
vulnerable to a "hold-up" when it tries to
acquire performance rights for music on a
feature film it wishes to rerun, that is a
consequence of CBS's failure to acquire re-
run performance rights at the time it ac-
quired the film. At that time CBS accept-
ed the risk that it would one day have to
purchase perfonnance rights for reruns, ei-
ther as part of the purchase price for a
blanket license or at a separate price for a
license obtained directly from the copyright
owner.a

9. CBS also contends that the blanket license
impairs its ability to add films to its inventory.
Asserting a disadvantage vis-a-vis its network
competitors, CBS alleges that, lacking perform-
ance rights, it would be precluded from bidding
on films available to networks holding blanket
licenses. Apart from the fact that this argu-

Pervading these assessments of each of
the CBS contentions of alleged barriers to
direct licensing is one indisputable fact that
perhaps overshadows all others. If CBS
were to forgo the blanket license, seek di-
rect licenses, and then discover, contrary to
the facts found by Judge Leaker, that a
competitive market among copyright own-
ers was not a feasible alternative to the
blanket license, it would be entitled, under
the consent decree, to assure itself of con-
tinued performing rights by immediately
obtaining a renewed blanket license. In-
deed, Paragraph IX of the ASCAP decree
permits CBS to use any music covered by a
license application, without payment of fee,
subject to whatever fees are subsequently
negotiated or determined to be reasonable
by the court if negotiations fail. Id. at V48
n. 8. In short, the District Court has found
that CBS can feasibly obtain individual li-
censes from competing copyright owners
and that it incurs no risk in endeavoring to
do so. There is no basis in the record for
concluding that these findings by the Dis-
trict Court are clearly erroneous.

Of course, the fact that CBS has failed to
prove that the blanket license restrains
competition among copyright owners does
not guarantee that such competition will
occur if CBS or the other networks elect to
forgo their blanket licenses in the future.
Uncertainty is created not only by the nor-
mal risks of predicting the future but also
by the special circumstances currently gov-
erning 'the selection of music for network
television programs. As previously men-
tioned, approximately 90% of this musie is
selected by the program packagers. If CBS
forgoes its blanket license, we cannot pre-
dict—indeed, the record gives us no ade-
quate basis for making a prediction—as to
how performance rights for this 90% will be
purchased. Perhaps CBS will inform the

ment concerns competition among networks,
not among copyright owners, it fails to reckon
with the possibility that CBS can negotiate an
individual license for the performance rights to
music on a film, with the license to become
effective only upon CBS's acquisition of the
film.



939
Cite as 620 F

packagers that it will buy programs only
when performance rights have been ac-
quired by the production company. That
would create an incentive for the packagers
to consider price of performance rights for
individual songs in selecting music, especial-
ly outside theme or feature musie. But the
packagers might decline to buy perform-
ance rights, preferring to sell their pro-
grams to other networks that continue to
hold blanket licenses. To the extent that
happened, CBS, if it wanted a program for
which performance rights had not been pur-
chased, would have to purchase the rights
for music already selected and recorded, in
which event no meaningful price competi-
tion among copyright owners would occur.
Or it may happen that packagers will be so
anxious to sell their programs to CBS that
they will acquire performance rights, even
though that might not be their initial pref-
erence.

Another situation for which prediction is
hazardous concerns the CBS-produced pro-
grams that use music spontaneously select-
ed by the performers. The blanket license,
among its other virtues, assures CBS of the
right to air such programs, regardless of
what music the performers elect to play.
Without a blanket license, CBS would have
to purchase performance rights after the
program was aired, or negotiate with AS-
CAP for some modified form of program
license to secure the right to perform any
music in the ASCAP repertory only on des-
ignated programs where music is spontane-
ously selected, or forgo the telecasting of
such programs.

We mention these alternatives (and there
are surely others) not to express any judg-
ment upon them, but simply to point out
the difficulty of determining what the mar-
ket for performance rights will look like if
CBS elects to forgo the blanket license.
Neither the District Court nor we can pre-
dict that perfect competition will ensue.
But what the District Court has found, and
what we affirm, is that CBS has failed to
prove that the existence of the blanket
license has restrained competition. Since
the blanket license is not a per se unlawful
arrangement, its restraining effect must be

W
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proved before $ 1 liability can be found.
When, after a full trial, such proof is lack-
ing, the challenge to the blanket license is
properly dismissed.

Affirmed.
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Local television stations brought action
alleging that blanket license allowing licen-
see to perform all music in licensor's reper-
tory constituted unreasonable restraint on
trade. The United States District Court
for the Southern District of New York, Lee
P. Gagliardi, J., 546 F.Supp. 274, found the
license to be an unreasonable restraint on
trade and issued an injunction prohibiting
its use. Appeal was taken. The Court of
Appeals, Jon O. Newman, Circuit Judge,
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held that blanket license was not unreason-
able restraint on trade where opportunity
to acquire individual rights through pro-
gram license, direct license, or source li-
cense was realistically available to the sta-
tions.

Reversed.
Winter, Circuit Judge, filed a concur-

ring opinion.

1. Monopolies e 12(6)
Fact that single program license,

which would allow local television stations
to broadcast licensed music on any one
program, had higher cost than blanket li-
cense, which would allow local television
stations to perform any licensed music on
any program, and fact that program license
had reporting requirements not imposed by
blanket license did not preclude program
license from being considered as realistical-
ly available alternative to blanket license,
thereby supporting finding that blanket li-
cense was not unreasonable restraint on
trade, where rates for the separate licenses
were charged against different bases and
higher basis for program license was justi-
fied by its being charged against revenue
from particular program as opposed to sta-
tion's total revenue, judicially enforceable
right to reasonable fee for program license
was available, and record-keeping require-
ments of program license were not objec-
tively unreasonable. Sherman Anti-Trust
Act, 5 1, 15 U.S.C.A. 5 1.

2. Monopolies 8 12(6)
Fact that no agency was available to

act as broker between local television sta-
tions and copyright proprietors to negotiate
performing rights for nondramatic music in
syndicated programming did not preclude
finding that direct licensing, by which local
television stations obtained the rights to
perform music directly from copyright pro-
prietors, was realistically available alterna-

'ive to blanket licensing, under which local
stations obtained license from organization
to perform any music in its repertory, and
thus to support finding that blanket licens-
ing was not unreasonable restraint on

trade, where there was no evidence that no
one would undertake the brokering func-
tion in the future. Sherman Anti-Trust
Act, 5 1, 15 U.S.C.A. 5 1.

3. Monopolies o 12(6)
Blanket license allowing licensee to

perform all music in licensor's repertory
was not unreasonable restraint on trade as
applied to syndicated programming in local
television stations since opportunity to ac-
quire individual rights to music was realis-
tically available through source licensing as
alternative to blanket license. Sherman
Anti-Trust Act, 5 1, 15 U.S,C.A. 5 1.

4. Monopolies  12(6)
Blanket license allowing licensee to

perform all music in licensor's repertory
was not unreasonable restraint on trade as
applied to syndicated programming in local
television stations despite stations'onten-
tion that it was unnecessary because judi-
cial ban on blanket licensing would not halt
performance of music on such programs
but would lead to different arrangement
being made where blanket license was nec-
essary in the practical sense that it was far
superior to other alternatives in efficiency,
barring blanket license would not add any
significant price competition among songs,
and more fundamentally it did not place
unreasonable restraint on trade. Sherman
Anti-Trust Act, 5 1, 15 U.S.C.A. 5 1.
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Before NEWMAN, WINTER and
PRATT,* Circuit Judges.

JON 0. NEWMAN, Circuit Judge:
Once again we consider the lawfulness

under section 1 of the Sherman Antitrust
Act of the blanket license offered by the
American Society of Composers, Authors
and Publishers (ASCAP) and Broadcast
Music, Inc. (BMI). The license permits the
licensee to perform publicly any musical
composition in the repertory of the licensor.
In this litigation the blanket license is chal-
lenged by a class of licensees comprising
all owners of "local" television stations in
the United States, i.e., stations not owned
by any of the three major television net-
works, ABC, CBS, and NBC. After a
bench trial in the District Court for the
Southern District of New York (Lee P.
Gagliardi, Judge), the blanket license was
held to be an unreasonable restraint of
trade. Buffalo Broadcasting Co. v. AS-
CAP, 546 F.Supp. 274 (S.D.N.Y.1982). AS-
CAP and BMI were enjoined from licensing
to local television stations non-dramatic
music performing rights for any "syndicat-
ed" program. For reasons that follow, we
conclude that the evidence was insufficient
as a matter of law to show that the blanket
license is an unlawful restraint of trade in
the legal and factual context in which it
currently exists. We therefore reverse the
judgment of the District Court.

Background
I. The Parties

The five named plaintiffs own and oper-
ate one or more local television stations.
They represent a class of all owners of
local television stations in the United States
who obtain music performing rights pursu-
ant to license agreements with ASCAP
and/or BMI. The class does not include
the three major television networks, ABC,
CBS, and NBC, each of which owns five

*After oral argttment, Judge Cardamone recused
himself and was replaced by Judge Pratt, who

has had the benefit of a transcript of the oral
argument.
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television stations. The class includes ap-
proximately 450 owners who, because of
multiple holdings, own approximately 750
local television stations. Only one owner
has opted out of the class. The class in-
cludes some relatively small corporations
that own a single station with relatively
modest revenue and some major corpora-
tions with significant television revenue
and profits, such as Metromedia, Inc.,
which owns seven stations including those
in the major markets of New York City
(WNEW-TV) and Los Angeles (WTTV).
Since 1949 most stations have been repre-
sented in negotiations with ASCAP and
BMI by the All-Industry Television Station
Music License Committee ("the All-Indus-
try Committee").

Defendant ASCAP is an unincorporated
membership association of composers, au-
thors, and publishers of music, formed in
1914. It has approximately 21,000 writer
and 8,000 publisher members. It holds
non-exclusive licenses for the nondramatic
performing rights to more than three mil-
lion musical compositions. BMI is a non-
profit corporation organized in 1989 by ra-
dio broadcasters. It has approximately 88,-
000 writer and 22,000 publisher affiliates.
Its repertory, for which it holds non-exclu-
sive licenses for nondramatic performing
rights, includes more than one million com-
positions. The eleven individual defend-
ants represent two classes of defendants
that include all persons from whom ASCAP
and BMI have obtained the non-exclusive
right to license nondramatic music per-
forming rights to others.

II. Music, Rights, and Licenses
The subject matter of this litigation is

music transmitted by television stations to
their viewer-listeners. Television music is
classified as either theme, background, or
feature. Theme music is played at the
start or conclusion of a program and serves
to enhance the identification of the pro-

t. A non-dramatic performing right is the right
to perform a musical composition other than in
a dramatic performance, which the ASCAP blan-
ket license defines as "a performance of a musi-
cal composition on a television program in

gram. Background music accompanies
portions of the program to heighten inter-
est, underscore the mood, change the pace,
or otherwise contribute to the overall ef-
fect of the program. Feature music is a
principal focus of audience attention, such
as a popular song sung on a variety show.

More particularly, we are concerned with
the licensing of nondramatic performing
rights to copyrighted music, that is, the
right to "perform" the music publicly by
transmitting it, whether live or on film or
tape, to television audiences.'his per-
formance right is created by the Copyright
Act as one of the exclusive rights enjoyed
by the copyright owner. 17 U.S.C. il 106(4)
(1982). Also pertinent to this litigation is
the so-called synchronization right, or
"synch" right, that is, the right to repro-
duce the music onto the soundtrack of a
film or a videotape in synchronization with
the action. The "synch" right is a form of
the reproduction right also created by stat-
ute as one of the exclusive rights enjoyed
by the copyright owner. Id. 5 106(1). The
Act specifically accords the copyright own-
er the right to authorize others to use the
various rights recognized by the Act, in-
cluding the performing right and the repro-
duction right, id. 5 106, and to convey
these rights separately, id. 5 201(d)(2).
The Act recognizes that conveyance of the
various rights protected by copyright may
be accomplished by either an exclusive or a
non-exclusive license. Id. 5 101.

Music performed by local television sta-
tions is selected in one of three ways. It
may be selected by the station itself, or by
the producer of a program that is sold to
the station, or by a performer spontaneous-
ly. The stations select music for the rela-
tively small portion of the program day
devoted to locally produced programs. The
vast majority of music aired by television
stations is selected by the producers of
programs supplied to the stations. In

which there is a definite plot depicted by action
and where the performance of the musical com-
position is woven into and carries forward the
plot and its accompanying action." See 3 ¹im-
mer ort Copyright li 10. i0(EJ (19g4).



BUFFALO BROADCASTING v. A
Cite as 744 p

some instances these producers are the ma-
jor television networks, but this litigation is
not concerned with performing rights to
music on programs supplied to the local
stations by the major networks because the
networks have blanket licenses from AS-
CAP and BMI and convey performing
rights to local stations when they supply
network programs. Apart from network-
produced programs, the producers of pro-
grams for local stations are "syndicators"
supplying the stations with "syndicated"
programs. Most syndicated programs are
feature length movies or one-hour or half-
hour films or videotapes produced especial-
ly for television viewing by motion picture
studios, their television production affili-
ates, or independent television program
producers. However, the definition of
"syndicated program" that was stipulated
to by the parties also includes live, non-net-
work television programs offered for sale
or license to local stations.'hese syndi-
cated programs are the central focus of
this litigation. The third category of se-
lected music, songs chosen spontaneously
by a performer, accounts for a very small
percentage of the music aired by the sta-
tions. These spontaneous selections of mu-
sic can occur on programs produced either
locally or by the networks or by sylldlca-
tors.

Syndicators wishing to include music in
their programs may either select pabst
ing music (sometimes called "outside" mu-
sic) or hire a composer to compose original
music (sometimes called "inside" musie).
Most music on syndicated programs, up to
9(% by plaintiffs'stimate, is inside music
commissioned through the use of compos-
er-for-hire agreements between the produc-
er and either the composer alone or the
composer and a corporation entitled to con-
tract for a loan of the composer's services.
Composer-for hire agreements are normally
standard form contracts. The salary paid
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to the composer, sometimes called "up
front money," varies considerably from a
few hundred dollars to several thousand
dollars. The producer for whom a "work
made for hire" was composed is considered
by the Act to be the author an'd, unless the
producer and composer have otherwise
agreed, owns "all of the rights comprised
in the copyright." Id. ti 201(b). However,
composer-for-hire agreements for syndicat
ed television programs typically provide
that the producer assigns to the composer
and to a music publishing company the
performing right to the music composed
pursuant to the agreement.s

When the producer wishes to use outside
music in a film or videotape program, it
must obtain from the copyright proprietor
the "synch" right in order to record the
music on the soundtrack of the film or
tape. "Synch" rights vary in price, usually
within a range of $150 to $600. When the
producer wishes to use inside music, as is
normally the case, it need not obtain the
"synch" right because it already owns this
right by virtue of the "work made for hire"
provision of the Act.

Whether the producer decides to use out-
side or inside music, it need not acquire the
television performing right since neither
the making of the program nor the selling
of the program to a television station is a
"performance" of the music that would re-
quire a performing right. The producer is
therefore free either to sell the program
without the performing right and leave it
to the station to obtain that right, or to
obtain the performing right from the copy-
right proprietor, usually the composer and
a publishing company, and convey that mu-
sic performing right to the station along
with the performing rights to all other
copyrighted components of the program.
If the producer obtains the music perform-
ing right from the copyright proprietor and

? The stipulation defines "syndicated program"
as "a theatrical motion picture, pre-recorded
television program or live television program
which is offered for sale or license to a tele-
vision station to be broadcast by that station as
a non-network program."

3. The assignment of performing rights from the
producer to the composer and publishing com-
pany is typically not an assignment of all per-
forming rights, but the exceptions are not perti-
nent to this litigation.
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conveys it to the station, the transaction is
known as "source licensing" or "clearance
at the source." If the station obtains the
music performing right directly from the
copyright proprietor, the transaction is
known as "direct licensing."

The typical arrangement whereby local
television stations acquire music perform-
ing rights in syndicated and all other pro-
grams is neither source licensing nor direct
licensing. Instead, the stations obtain
from ASCAP and BMI a blanket license
permitting television performance of all of
the music in the repertories of these organ-
izations. The license is conveyed for a fee
normally set as a percentage of the sta-

. tion's revenue. That fee, after deduction
of administrative expenses, is distributed to
the copyright proprietors on a basis that
roughly reflects the extent of use of. the
music and the size of the audience for
which the station "performed" the music.
The royalty distribution is normally divided
equally between the composer and the mu-
sic publishing company.

In addition to offering stations a blanket
license, ASCAP and BMI also offer a modi-
fied form of the blanket license known as a
"program" or "per program" license. The
program license conveys to the station the
music performing rights to all of the music
in the ASCAP or BMI repertory for use on
the particular program for which the li-
cense is issued. The fee for a program
license is a percent of the revenue derived
by the station from the particular program,
i.e„ the advertising dollars paid to sponsor
the program.

The blanket license contains a "carve-
out" provision exempting from the base on
which the license fee is computed the reve-
nue derived by the station from any pro-
gram presented by motion picture or tran-
scription for which music performing
rights have been licensed at the source by
the licensor, i.e., ASCAP or BMI. The
program license contains a more generous
version of this provision, extending the ex-

4. United States v. ASCAP, 1940-43 Trade Cas.
(CCH) 'g 56,104 (S.D.N.Y.1941); United States v.
BMl, 1940-43 Trade Cas. (CCH) II 56.098 (S.D.
N.Y.1941).

emption to music performing rights li-
censed at the source either by AS-
CAP/BMI or by the composer and publish-
er. Thus, for film and videotaped syndicat-
ed programs, a station can either obtain a
blanket license for all of its music perform-
ing rights and reduce its fee for those
programs licensed at the source by AS-
CAP/BMI, or obtain program licenses for
each of its programs that use copyrighted
music and avoid the fee for those programs
licensed at the source by either AS-
CAP/BMI or by the composers and publish-
ers.

III. Prior Litigation

The merits of the current lawsuit cannot
properly be assessed without consideration
of the extensive history of litigation con-
cerning the licensing of music performing
rights. In,1941 an antitrust suit brought
by the United States against ASCAP and
BMI was settled by entry of consent de-
crees,'mposing some limitations on the
operations of ASCAP and BMI. Those de-
crees, however, permitted ASCAP and BMI
to obtain exclusive licenses for music per-
forming rights from their members and
affiliates. The exclusive nature of these
licenses prevented those requiring perform-
ing rights from negotiating directly with
composers for rights to individual composi-
tions. That limitation precipitated suit by
operators of movie theaters, who success-
fully challenged the blanket license they
were obliged to take from ASCAP in order
to exhibit films with music from the AS-
CAP repertory. Alden-Rochelle, Inc. v,
ASCAP, 80 F.supp. 888 (S.D.N.Y.1948).
See also N. Witmar/t &k Sons v. Jensen, 80
F.Supp. 848 (D.Minn.1948), appeal dis-
missed, 177 F.2d 515 (8th Cir.1949).

The restraining nature of the ASCAP
blanket license, as applied to movie theater
operators, prompted the Government to re-
open the 1941 ASCAP consent decree and
secure in 1950 a significant amendment,'.

United States v. ASCAP, 1950-51 Trade Cas.
(CCH) 'ji 62,595 (S.D.N.Y.1950). The BMI con-
sent decree was amended in 1966, United States
v. BMI, 1966 Trade Cas. (CCH) 11 71,941
(S.D.N.Y. 1966).
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The amended decree, known as the
"Amended Final Judgment," prohibits AS-
CAP from acquiring exclusive music pea
forming rights, limiting it solely to nonex-
clusive rights. ASCAP is also prohibited
from lirhiting, restricting, or interfering
with the right of any member to issue to
any user a non-exclusive license for music
performing rights.

The Amended Final Judgment requires
ASCAP to grant a blanket license to any-
one requesting it. The decree also requires
ASCAP to offer to any television or radio
broadcaster a program license. ASCAP is
also requhed "to use its best efforts to
avoid any discrimination among the respec-
tive fees fixed for the various types of
licenses which would deprive the licensees
or prospective licensees of a gen}}inc choice
from among such various types of licens-
es." Amended Final Judgment, 1! VIII, 546
F.Supp. at 278 n. 6. Finally, in the event
license applicants believe they are being
overcharged, the decree permits any appli-
cant for a blanket or program license to
apply to the District Court for the determi-
nation of a "reasonable" fee, and in such a
proceeding, "the burden of proof shall be
on ASCAP to establish the reasonableness
of the fee requested by it." M 'll IX(A),
546 F.Supp. at 278-79 n. 6.

Rather than press an antitrust challenge,
the stations initiated another round of fee
determination pursuant to the consent de-
cree. That litigation, known as the Shen-
andoah proceeding, was settled upon the
parties'greement that the form of blanket
and program licenses then in use "may be
entered into lawfully by each party to this
proceeding" and that the rate for the blan-
ket license was reduced to Vo of 1964-65
revenue plus 1fo of incremental revenue
above that base. United States v. ASCAP
(Application of Shcnandoah Valley
Broadcasting, Inc.), Civ. No. 13-96 (S.D.
N.Y. July 28, 1969) (final order). The All-
Industry Committee reported to the sta-
tions that this rate reduction would save
them approximately $63 million through
19VV, an estimate that was exceeded be-
cause of the rapid growth of station reve-
nue.

In 1951 local television stations instituted
suit pursuant to the Amended Final Judg-
ment to determine reasonable license fees
and terms. United States v. ASCAP (Ap-
plication of Voice ofAlabama, Inc), Civ.
No. 18-95 (S.D.N.Y.1951). In 1954 the par-
ties reached agreement to set the per pro-
gram license rate at 9% of the revenue of
programs using ASCAP music and to re-
duce the blanket license rate to 2.05% of
total station revenue, less certain deduc-
tions. In light of this agreement the Voice
of Alabama proceeding was discontinued.

In 1961 local television stations request-
ed from ASCAP a modified blanket license
that excluded syndicated programs. When
ASCAP refused, the stations sued in the

Thereafter, while the local television sta-
tions took blanket licenses from ASCAP
and BMI, the legality of the license was
challenged by a network licensee, CBS. Its
suit, filed in 1969, was dismissed by Judge
Lasker after an eight-week triaL CBS,
Inc. v. ASCAP, 400 F.Supp. 737 (S.D.N.Y.
1975). Judge Lasker ruled that the evi-
dence failed to show that the blanket li-
cense restrained CBS from obtaining music
performing rights to individual composi-
tions if it chose to seek and pay for them.
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consent decree court to require ASCAP to
issue such a license. The District Court
declined to require such a license, United
States v. ASCAP (Application ofShenan-
doah Valley Broadcasting, Inc.), 208
F.Supp. 896 (S.D.N.Y.1962), aff'd, 831 F.2d
117 (2d Cir.), cert. denied, 377 U.S. 997, 84
S.Ct. 1917, 12 L.Ed.2d 1048 (1964). In af-
firming, this Court observed that if the
blanket license was serving to restrain
trade unreasonably in violation of the anti-
trust laws, the stations'emedy was to
urge the Department of Justice to seek
modification of the consent decree or to
initiate a private suit. 381 F.2d at 124.
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On appeal, this Court reversed, ruling that
the blanket license was an unlawful price-
fixing device, a per se violation of section 1.
CBS, Inc. v. ASCAP, 562 F.2d 180 (2d
Cir.19VV). That decision was reversed by
the Supreme Court, which ruled that the
blanket license was not a per se violation of
section 1. BNI, Inc. u CBS, Inc., 441 U.S.
1, 99 S.Ct. 1551, 60 L.Ed.2d 1 (1979). Upon
remand from the Supreme Court, we af-
firmed Judge Lasker's decision, agreeing
that the blanket license had not been prov-
en to be a restraint of trade. CBS, Inc. v.
ASCAP, 620 F.2d 930 (2d CiÃ.1980) ("CBS-
remand"), cert. denied, 450 U.S. 970, 101
S.ct. 1491, 67 L.Ed.2d 621 (1981).

Perhaps encouraged by our 1977 ruling
in favor of CBS, the local stations began
this litigation in 1978. A four-week bench
trial occurred in 1981 before Judge Gagliar-
di, resulting in the decision now on appeal.
That decision holds that the blanket licens-
ing of music performing rights to local
television stations unreasonably restrains
trade in violation of section 1 and enjoins
ASCAP and BMI from granting to local
television stations music performing rights
in any syndicated programs. With respect
to syndicated programs, the injunction thus
bars ASCAP and BMI from offering either
blanket or program licenses and also pro-
hibits them from conveying performing
rights with respect to such programs on
any basis at all.

Discussion
A. Estoppel

As a threshold issue, ASCAP contends
that the local stations are estopped from
challenging the lawfulness of the blanket
license as applied to them by reason of the
position they took in settlement of the
Shenandoah rate determination proceed-
ing. Specifically, ASCAP relies on the fact
that the stations settling that litigation rep-
resented to the District Court that the AS-
CAP blanket license "may be entered into
lawfully" and that ASCAP in effect bar-
gained for that representation by giving up
at least $53 million in license fees. There
is undeniable force to the contention that
those who secured benefits exchanged in

part for a representation to the District
Court that the blanket license is lawful
ought not to be heard to assert the con-
trary. See Chance v. Board of Examin-
ers, 561 F.2d 1079, 1092 (2d Cir.1977). But
the argument is not necessarily a winning
one for three reasons: It was not asserted
in the trial court, it rests on a consent
decree that applied to a term of years end-
ing in 1977, and its force in the antitrust
context is not free from doubt. Cf. Bern-
stein n Universal Pictures, Inc., 517 F.2d
976, 981-82 (2d Cir.1975) (plaintiff who has
previously asserted contrary legal position
still deserving of antitrust relief).

We are persuaded to move past the es-
toppel argument, without determining its
validity, and consider the merits of the
lawsuit. In the first place, the argument is
a matter of considerable dispute, and, if not
forfeited by failure to raise.it in the trial
court, the argument comes to us on a
record that inadequately develops the facts
as to whom the estoppel binds and whom it
benefits. Second, even if the estoppel ar-
gument bars the claims of those local tele-
vision stations for whom the All-Industry
Committee spoke when negotiating the
Shenandoah settlement, it is not at all
clear that it would bar the claims of the
approximately 200 stations that have come
into existence since the 1969 settlement.
Finally, there is uncertainty whether the
estoppel would inure to the benefit of AS-
CAP's codefendant, BMI, which was not a
party to the Shenandoah proceeding.
Without resolving our doubts on these
points, we proceed to consider the merits of
the dispute.

B. Is There a Restraint?
We think the initial and, as it turns out,

dispositive issue on the merits is whether
the blanket licensing of performing rights
to the local television stations has been
proven to be a restraint of trade. See
CBS-remand, supra, 620 F.2d at 934-85.
Arguably the answer is a fortiori after the
Supreme Court's decision and our decision
on remand in the CBS litigation. The Su-
preme Court noted that "the necessity for
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and advantages of a blanket license for CBS's "alternative" of hiring composers to
[television and radio networks] may be far fill its need for music was not the sort of
less obvious than is the case when the realistic alternative that prevented the
potential users are individual television or blanket license from being a restraint.
radio stations ...." 441 U.S. at21,99S.Ct. "An antitrust plaintiff is not obliged to
at 1563. And on remand we upheld the pursue any imaginable alternative, regard-
blanket license against the claim of a net- less of cost or efficiency, before it can
work. However, for several reasons, it complain that a practice has restrained
does not follow that the local stations lose competition." Id. at 936. What we exam-
simply because the CBS network lost ined in CBSwemtsnd, as Judge Lasker had
First, the Supreme Court's observation con done in the District Court, was whether thecerned the relative procompetitive effects p]aintiff had proved that it lacked a realis-of the blanket license for a network corn- tic opportunity to obtain performancepared to local stations. Even though the r]ghts from individual copyright holders.pro-competitive effects may be greater
when the ]icensees are loca] stat]ons, those We continue to believe that this is the
prtH:ompet]t]ve effects do not necessarily approPriate inQuirY, especially in light of
outweigh the ant]limpet]t]ve effects Sec- the SuPreme Court's recent decision con-
ond, the Supreme Court's comparat]ve cerning the NCAA's attempt to regulate
statementdoes notdetermine the threshold the televising of college football games.
issue of whether the blanket licensing of NCAA tt Board ofRegents of the Unitter-
performing rights to local television sta- sit@ of Oklahoma, — U.S. —, 104 S.Ct.
tions is a restraint at all. The fact that 2948,82L.Ed.2d70(1984). Twoaspectsof
CBS did not prove that blanket licensing of that ruling are especially pertinent. First,
networks restrained competition does not the Court was there concerned, as we are
necessarily mean that blanket licensing of here, with an agreement whereby a pool of
local stations may not be shown to be a rights was conveyed. In determining that
restraint. Finally, in CBS-remand we re- the agreement constituted a restraint, the
viewed a District Judge's ruling that no Court stated, "[S]ince as a practical mat-
restra]nt had been proved; here, we review ter all member institutions need NCAA sp-
a ruling that the local stations proved the proval, members have no real choice but to
existence of a restraint. adhere to the NCAA's television controls."

In reaching his conclusions as to the ex- I& at 2963 (emPhas]s added) (footnote om]t-
istence of a restraint, Judge Gagliardi en- ted). Thus, the restraining effect of the
deavored to apply the mode of analysis we challenged agreement arose not by virtue
had used in CBS-remantL We there noted of its terms alone, but because as a "practi-
that trade is restrained, sometimes unrea- cal" matter no "real" alternative existed
sonably, whenrights to useindividual copy- whereby individual negotiations could oc-
rights or patents may be obtained only by cur between member schools and television
payment for a pool of such rights, but that broadcasters. Second, the Court had occa-
the opportunity to acquire a pool of rights sion to characterize the blanket license for
does not restrain trade if an alternative music performing rights that it had sus-
opportunity to acquire individual rights is tained against a per se challenge in CBS
realistically available. 620 F.2d at 935-36. and stated that under the blanket license
We recognized, as CBS had urged, that a "each individual remained free to sell his
plaintiff will not be held to have an a]terna- own music urithottt restrain4" Id. at 2968
tive "available" simply because some imag- (emphasis added).s NCAA thus reinforces
inable possibility exists. We agreed that our view that the first issue is whether the
6. See also Arizona v. Afaricopa County hfedical

Society, 457 US. 332, 355, 102 S.Ct. 2466, 2479,
73 L.Ed.2d 48 (1982) ("the blanket license ar-
rangement [in CBS] did not place any restraint

on the right of any individual copyright owner
to sell his own compositions separately to any
buyer at any price") (footnote omitted).
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local television stations have proven that
they lack, as a "practical" matter, a "real"
alternative to the blanket license for ob-
taining music performing rights.

In reaching the conclusion that plaintiffs
had proven the lack of realistically avail-
able alternatives to the blanket license,
Judge Gagliardi gave separate considera-
tion to three possibilities: the program li-
cense,7 direct licensing, and source licens-
ing. We consider each in turn.

[1] Program License. Judge Gagliardi
based his conclusion that a program license
is not realistically available to the plaintiffs
essentially on two circumstances: the cost
of a program license and the reporting
requirements that such a license imposes
on a licensee. "The court therefore con-
cludes that the per program license is too
costly and burdensome to be a realistic
alternative to the blanket license." 546
F.Supp. at 289 (footnote omitted). Without
rejecting any subsidiary factual finding
concerning the availability of a program
license, we reject the legal conclusion that
it is not a realistic alternative to the blan-
ket license.

The only fact found in support of the
conclusion that the program license is "too
costly" is that the rates for such licenses
are seven times higher than the rates for
blanket licenses. Id. The program license
rate is 9%; the blanket license rate is be-
tween 1% and 2%. This difference in rates
does not support the District Court's con-
clusion for several reasons. First, the
rates are charged against different bases.
The blanket license rate is applied to a

?. The program license is not an alternative
means of obtaining performing rights to individ-
ual compositions since it permits the licensee to
use all compositions in the repertory of the
licensor for an individual program. Its use
would not afford a station a choice among com-
petitive prices of performing rights for individu-
al compositions. Nevertheless, to whatever ex-
tent it is available, it is an alternative means of
obtaining performing rights needed to broad-
cast one program. Moreover, the program li-
cense, if available, may facilitate the stations'fforts

to pursue direct licensing and source
licensing, as we discuss later in the text. In any
event, the parties joined issue as to whether it is
a realistically available alternative, the District

station's total revenue; the program li-
cense rate is applied only to revenue from a
particular program. Since the base for the
blanket license fee includes revenue from
network programs, for which the networks
have already acquired performing rights by
virtue of their blanket licenses, as well as
some local programs that use no music, it
is inevitable that the rate for a local sta-
tion's blanket license will be less than the
rate for a program license taken solely to
permit use of music on a particular pro-
gram.

Second, the degree of difference between
the two rates is largely attributable to the
stations themselves. In negotiating a revi-
sion of license rates in the Skenandoak
proceeding in 1969, the All-Industry Com-
mittee elected not to press for reduction of
the program license rate and instead con-
centrated on securing a reduction of the
blanket license rate, believing, as it in-
formed the broadcasters it represented,
that "the critical matter at this time was to
get the best possible blanket license."
Having preferred to win a lower price for
only the blanket license, the stations are in
no position to point to the widened differen-
tial between rates to show that program
licenses are not realistically available.

Third, the only valid test of whether the
program license is "too costly" to be a
realistic alternative is whether the price for
such a license, in an objective sense, is
higher than the value of the rights ob-
tained. But plaintiffs presented no evi-
dence that the price of the program license
is "high" in terms of value received. In-

Court ruled on the issue, and we review that
ruling.

8. Though the record contains no evidence that
the price stations are asked to pay for a pro-
gram license is higher than the value of the
rights received, there is no doubt that plaintiffs
have confidence that such value is determina-
ble. For example, in complaining that the blan-
ket license is too expensive, plaintiffs cite the
fact that license fees paid by station KWTX to
ASCAP and BMI for all of its music equal 8008
of the station's cost for its syndicated programs
and allege that this percentage makes "mani-
fest" the "lack of proportion" between paying



stead, they rely, as did the District Court,
on a comparison between the program li-
cense rate and the blanket license rate.
That comparison, defendants contend, leads
to the anomalous result that the more the
blanket license is a bargain, the more it is
likely to be a restraint. The anomaly is
more apparent than reaL Within reason-
able price ranges, the program license is
not an unrealistic alternative to the blanket
license simply because the rate for the lat-
ter is less. The differential in rates may
reflect the inherent difference in the bun-
dle of rights being conveyed. Even if the
blanket license is objectively the "better
buy" for most users, the program license
would be a realistic alternative so long as it
was fairly priced for those who might find
it preferable for reasons other than price.
But if the program license were available
only at a price beyond any objectively rea-
sonable range, the "bargain" nature of the
blanket license would not immunize it from
characterization as a restraint. Sellers of
alternatives may not set absurdly high
prices at which they have no real intention
of making sales and then point to the
cheaper price of the package under attack
to argue that it is not a restraint but the
object of customer preference.

Thus, while the relative cheapness of the
blanket rate does not necessarily mean that
it is not a restraint, the absence of evidence
that the program license has been artificial-
ly priced higher than is reasonable for val-
ue received bars any conclusion that the
program license is "too costly" to be a
realistic alternative. The fact that very
few stations have elected to take program
licenses is not evidence that they are priced
beyond an objectively reasonable price
range. It may simply reflect, as defend-
ants believe, that the blanket license has
virtues of convenience that make it a legiti-
mate object of customer preference.

Fourth, even if there were evidence that
showed the program license rate to be too
"high," that price is always subject to
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downward revision by Judge Conner, who
currently supervises the administration of
the Amended Final Judgment. Two as-
pects of that judgment are especially perti-
nent to any claim that the price of the
program license is too "high." In a pro-
ceeding to redetermine rates, the burden is
on ASCAP to prove the reasonableness of
the rates charged, and the judgment ex-
pressly requires ASCAP "to use its best
efforts to avoid any discrimination among
the respective fees fixed for the various
types of licenses which would deprive the
licensees or prospective licensees of a gen-
tsine choice from among such various
types of licenses," Amended Final Judg-
ment, lf VIII, 546 F.Supp. at 278 n. 6 (em-
phasis added). The availability of a judi-
cially enforceable requirement of a "rea-
sonable" fee precludes any claim that the
program. license rate is too high, especially
in the context of television stations regular-
ly represented by a vigorous committee
with the demonstrated resources, skill, and
willingness to invoke the rate-adjustment
process.

In addition to cost, Judge Gagliardi con-
sidered the program license not realistically
available because of the burdens of re-
quired record-keeping that accompany its
use. This conclusion is similarly flawed by
the lack of evidence that the record-keeping
requirements have been unnecessarily im-
posed. Since the program license permits
only selective use of copyrighted music, it
is inevitable that some reporting require-
ments would be reasonable to assure prop-
er use. The District Court made no finding
that any aspect of the record-keeping is
objectively unnecessary, and plaintiffs of-
fered no evidence to this effect. As with
price, the apparent benefit of the blanket
license in sparing the user record-keeping
may simply reflect inherent differences in
the two products. In any event, the pro-
gram license has been shown only to re-
quire more record-keeping than the blanket
license; it has not been shown to require
burdens objectively unreasonable, such as

for performing rights based on station revenue
and "the actual value of the music" (emphasis

744 F.2d—21

added). Brief for Appellees at 55-56 n. 77.
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would support a conclusion that the pro-
gram license is not realistically available.
Finally, though we do not decide the point,
it would appear that any aspect of the
record-keeping requirement that prevents
the stations from having a "genuine
choice" between the program and the blan-
ket license would be subject to revision
under the Amended Final Judgment.

The lack of evidence that the program
license is not realistically available has a
two-fold significance in determining wheth-
er the blanket license has been shown to be
a restraint. First, the program license it-
self remains as an alternative to the blan-
ket license for the local stations to acquire
performing rights to the music on all of
their syndicated programs. That conse-
quence is not necessarily determinative
since the program license is in reality a
limited form of the blanket license and, like
the blanket license, is subject to the objec-
tion that its use by stations would continue
the present practice whereby no price com-
petition occurs among individual songs
with respect to licensing of performing
rights. However, the availability of the
program license has a second and more
significant consequence: The program li-
cense provides local stations with a fall-
back position in the event that they forgo
the blanket license and then encounter dif-
ficulty in obtaining performing rights to
music on some syndicated programs either
by direct licensing or by source licensing.
Whether those alternatives were proven to
be unavailable as realistic alternatives is
our next inquiry.

[2] Direct Licensing. The District
Court concluded that direct licensing is not
a realistic alternative to the blanket license
without any evidence that any local station
ever offered any composer a sum of money
in exchange for the performing rights to
his music. That evidentiary gap exists de-
spite the 21-year interval between entry of
the Amended Final Judgment and the trial
of this case, during which the local stations
had ample opportunity to determine wheth-
er performing rights could be directly li-
censed.

The District Court declined to attach any
significance to the absence of purchase of-
fers from stations directly to copyright pro-
prietors for two related reasons. Judge
Gagliardi concluded, first, that direct li-
censing could not occur without the inter-
vention of some agency to broker the nu-
merous transactions that would be involved
and, second, that the television stations
lack the market power to induce anyone to
come forward and perform that brokering
function. 546 F.Supp. at 290. We have no
quarrel with the first proposition. Some
intermediary would seem essential to nego-
tiate performing rights licenses between
thousands of copyright proprietors and
hundreds of local stations, in the same
manner that the Harry Fox Agency for
years has brokered licenses for "synch"
rights between copyright proprietors and
program producers.

However, we see no evidentiary support
for the District Court's second proposi-
tion—that no one would undertake the bro-
kering function for direct licensir. ~f per-
forming rights. Judge Gagliardi was led
to this conclusion, not on the basis of any
evidence of an expressed reluctance on
anyone's part to broker direct licensing,
but because of his view of the difference
between the market power of CBS and that
of the local television stations. In CBS
Judge Lasker had found, 400 F.Supp. at
779, and we had emphasized, 620 F.2d at
938, that if CBS were to seek direct licens-
ing, "copyright proprietors would wait at
CBS'oor." In this case, Judge Gagliardi
found that "local television stations acting
individually and severally would possess no
such awesome power over copyright own-
ers." 546 F.Supp. at 290. From this find-
ing he concluded, "Since no lines would
form at the doors of local television sta-
tions, no centralized machinery would arise
to facilitate direct licensing." Id.

This reasoning escalates a characteriza-
tion of the evidence in CBS into a minimum
requirement for future cases. The plain-
tiffs in this case do not discharge their
burden of proving that local stations can-
not realistically obtain direct licenses by
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showing that they have less market power
than CBS, " 'the giant of the world in the
use of music rights,'" CBS v. ASCAI',
supra, 400 F.Supp. at 771 (quoting testimo-
ny of a former CBS vice-president). The
issue is whether the local stations have
been shown to lack power sufficient to give
them a realistic opportunity to secure di-
rect licenses. To conclude that they do not
simply because no one of them is as power-
ful as CBS disregards the functioning of a
market. Sellers are induced to sell by a
perception of aggregate demand, existing
or capable of stimulation. The automobile
manufacturers who recently decided to
bring back the convertible car did not await
a fleet order from the nation's largest user
of automobiles; they responded to the actu-
al and anticipated consumer preferences of
individual car buyers, whose individual
market power is surely no greater than
that of the least successful television sta-
tion. Thus, it avails plaintiffs nothing to
cite the testimony of Salvatore Chiantia,
president of the National Music Publishers
Association, that as a publisher he would
not line up at the door of KID-TV in Idaho
Falls to license performing rights. Brief
for Appellees at 52. What is pertinent is
Chiantia's point that while it would be diffi-
cult for him to have a staff that would wait
at the doors of 700 television stations, "if
[direct licensingj was the way I was going
to get my music performed, I would have
to devise a system which would make it
possible for me to license." The plaintiffs
have not presented evidence to show that a
brokering mechanism would not handle di-
rect licensing transactions if the stations
offered to pay royalties directly to copy-
right proprietors.

The alleged infeasibility of direct licens-
ing is further undermined by the acknowl-
edged ability of the stations to secure di-
rect licensing of music needed for their
locally produced programming. Judge Ga-
gliardi observed, "Since local television sta-
tions deal directly with the composers or
copyright owners of the music contained in

jg] Source Licensing. As Judge Ga-
gliardi noted, the "current availability and
comparative efficiency of source licensing
have been the focus of this lawsuit." Id.
at 291, The availability of source licensing
is significant to the inquiry as to whether
the blanket license is a restraint because so
much of the stations'rogramming con-
sists of syndicated programs for which the
producer could, if so inclined, convey music
performing rights. Most of these syndicat-
ed programs use composer-for-hire music.
As to such music, the producer starts out
with the rights of the copyright, including
the performing right, by operation of law,
17 U.S.C. ti 201(b), unless the hiring agree-
ment otherwise provides. Thus it becomes
important to determine whether the sta-
tions can obtain from the producer the mu-
sic performing right, along with all of the
other rights in a syndicated program that
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locally-produced programs, stations would
not encounter difficulties in finding and
obtaining music licenses from those com-
posers and copyright owners." 546
F.Supp. at 289 n. 87. Nevertheless, he
concluded that, because local stations
would be paying double for such direct
licenses so long as they held a blanket
license, "direct licensing would not be a
realistically available alternative unless the
blanket license were discarded entirely."
Id. at 289-90 n. 87. But if the stations can
realistically obtain direct licenses for local
programming by offering reasonable
amounts of money,'hey can avoid double
payment by forgoing the blanket license.
Their response is that they dare not do so
because they will then be unable to secure
performing rights to music on syndicated
programs, which constitute the bulk of
their program day, But, as we have previ-
ously noted, the availability of the program
license enables them to forgo the blanket
license and still obtain music rights for any
program for which direct licensing proves
infeasible. Alternatively, they can pursue
source licensing, to which we now turn.

9. The owner of KWTX in Waco, Texas, testified
that he could obtain music For nearly all his

locally produced programs for Sl 18 a month.



930 744 FEDERAI. REPORTER, 2d SERIES

are conveyed to the stations when the pro-
gram is licensed. As to "inside" music,
source licensing would mean that the pro-
ducer would either retain the performing
right and convey it to the stations, instead
of following the current practice of assign-
ing it to the composer and a publishing
company, or reacquire the performing right
from the composer and publisher for con-
veyance to the stations. As to "outside"
music, source licensing would mean that
the producer would have to acquire from
the copyright proprietor the performing
right, in addition to the "synch" right now
acquired.

Plaintiffs sought to prove that source
licensing was not a realistic alternative by
presenting two types of evidence: "offers"
from stations and analysis of the market.
Prior to bringing this lawsuit, the stations
had not sought to obtain performing rights
via source licensing.'" Perhaps prompted
by the evidentiary gap emphasized in our
decision in CBS-remand or by the taunting
of defendants in this litigation, plaintiffs
began in mid-1980, a year and one-half af-
ter the suit was filed, to create a paper
record designed to show the unavailability
of source licensing.

Various techniques were used. Initially,
some stations simply inserted into the stan-
dard form of licensing agreement for syndi-
cated programs a new clause specifying
that the producer has obtained music per-
forming rights and that the station need
not do so. No offer of additional compen-
sation for the purchase of the additional
rights was made. Not surprisingly most
producers declined to agree to the proposed
clause. A vice-president of MCA Tele-
vision Limited ("MCA"), one of the major
syndicators, replied to KAKE-TV, "It is

le. The stations showed no interest in source
licensing even during the period from l950 to
1972 when thc "carve-out" provision of the blan-
ket liccnsc issued by BMI permiucd a station to
deduct from the rcvcnuc base of thc blanket I'cc
the rcvcnuc from programs for which music
performing rights were cleared at thc source,
whether or not clcarancc vvas accomplished by
licensing from BMI.

I t. Defendants take special dcligln in recounting
the plaintiffs'vidence of an "offer" flu soul co

surprising to me that the station would.
attach a Rider of such magnitude without
previously discussing it with us.... [Y]ou
are apparently asking us to undertake the
clearance of the music performance rights
in [the "Rockford Files" TV series] without
offering any additional payment.... [W]e
are unable to accept the amendment....
This does not mean, of course, that a dif-
ferent approach is unacceptable. It does,
however, mean that a change of this mag-
nitude should be discussed well in advance
so that our respective concerns can be ad-
dressed."

Another approach, evidenced by King
Broadcasting Co.'s letter to MCA, attached
a music performing rights rider to the stan-
dard syndication licensing agreement and
added, "If [sic] an additional fee is in or-

der, we would certainly consider favorably
any such reasonable fee." Another ap-
proach, adopted by Chronicle Broadcasting
Co. in letters to various syndicators, was a
request for source clearance of music per-
forming rights with the comment, "Chroni-
cle recognizes that this contemplated
change ... may [sic] in some instances
require an adjustment in the basic program
license fees." Metromedia, Inc., owner of
several stations, went further and asked
Twentieth Century-Fox Television ("Fox"),
"Since vou are the 'seller', what is the price
you would affix to the altered product [the
syndication license including music per-
forming rights]?" In reply Fox made the
entirely valid point that since syndication
licensing without music performing rights
had been the industry practice for years, it
was Metromedia's "responsibility to advise
us in what manner you would like" to
change the current arrangements." Nota-

licensing made by Metromedia, inc., owner of
scvcn television stations. A lawyer rcprcsenting
Metromedia sent a request to a lawyer for Me-
tromcdia's production subsidiary, Metromedia
Producers Corp. ("MPC"). Thc MPC attorney,
after consultation with counsel for thc plain-
tiffs, drafted a carefully worded rcjcction. Thc
corrcspondcncc of this alleged "negotiation"
was filed only in Metromcdia's legal dcpart-
mcnt, in a special file created for this litigation.
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The District Court recognized that, even
under its view of a syndication market
weighted in favor of the syndicators,
source licensing could be said to be unavail-
able only if stations would not offer "pre-
mium prices." Id. at 292. There is no
subsidiary finding as to what prices the
Court thought stations would have to offer
to obtain source licensing. That is not
surprising in view of the failure of the
plaintiffs to present evidence to show ei-
ther what such prices might be or that they
would be "premium" in the sense of signifi-
cantly exceeding an objectively reasonable
value of the rights obtained. Nor is the
alleged unwillingness of the producers to
undertake source licensing established bythe fact that some producers own music
publishing companies that receive royalties
as their distributive share of the fees sta-
tions pay for the blanket license, The un-
disputed evidence shows that these fees
are far too small to persuade syndicators to
refuse to undertake source licensing in the
face of reasonable offers. BMI, for exam-
ple, typically distributes to a publisher be-
tween 50e and 85e for theme and back-
ground music in a half-hour episode of a
syndicated program shown on a single sta-
tion; by contrast, the syndication licensing
fee can exceed $60,000 for a single episode
of a popular series shown in a major tele-
vision market. Though some of the major
producers that own music publishing com-
panies have received more than $ 1 million
in annual television distributions of music
royalties, those royalties are a small frac-
tion of their syndication revenue.

Defendants vigorously assert that what-
ever reluctance producers may have to un-
dertake source licensing reflects their view
of the efficiency of the blanket license.
They contend that the blanket license may
not properly be found to be a restraint
simply because producers of syndicated
programs regard it as efficient. We need
not determine whether defendants have
correctly analyzed the motivation of those
syndicators who have expressed reluctance
to undertake source licensing. Our task, in
determining whether plaintiffs have
presented evidence sufficient to support a
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bly absent from all of the correspondence
tendered by the plaintiffs is the customary
indicator of a buyer's seriousness in at-
tempting to make a purchase—an offer of
a sum of money.

Judge Gagliardi properly declined to give
any probative weight to the plaintiffs'ransparenteffort to assemble in the midst
of litigation evidence that they had serious-
ly tried to obtain source licensing. He
found "plaintiffs'ource licensing foray so
darkened by the shadow of the approaching
trial that its results may not be relied upon
to support either side." 546 F.Supp. at
292. Nevertheless the District Court con-
cluded that source licensing was not a real-
istic alternative because the syndicators
"have no impetus to depart from their stan-
dard practices and request and pay for
television performing rights merely in or-
der to pass them along to local stations."
Id. This conclusion does not follow from
some of the Court's factual findings and
rests on a view of the syndication market
that is contradicted by other findings.

The District Court viewed the syndica-
tion market as one in which the balance of
power rests with the syndicators and the
stations have no power to "compel" a reluc-
tant syndicator to change to source licens-
ing. Id. Yet the Court found that there
are eight major syndicators, id. at 280 8a n.
13, and that they distribute only 52% of all
syndicated programs, id. at 281, hardly typ-
ical of a noncompetitive market. More-
over, the Court characterized production of
syndicated programs as a "risky business,"
id. at 282, a finding fully supported by the
evidence. It may be that the syndicator of
a highly successful program has the upper
hand in negotiating for the syndication of
that program and would not engage in
source licensing for music in that program
simply to please any one station, but it does
not follow that the market for the wide
range of syndicated programs would be
unresponsive to aggregate demand from
stations willing to pay a reasonable price
for source licensing of music performing
rights.
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conclusion that the blanket license is a re-
straint of trade, is not to psychoanalyze the
sellers but to search the record for evi-
dence that the blanket license is function-
ing to restrain willing buyers and sellers
from negotiating for the licensing of per-
forming rights to individual compositions
at reasonable prices. Plaintiffs have sim-
ply failed to produce such evidence.

Instead they suggest that source licens-
ing is not a realistic alternative because the
agreements producers have made with
composers and publishers are a "contractu-
al labyrinth," Brief for Appellants at 63 n.
73, and because the composers have pre-
cluded price competition among songs by
"splitting" performing rights from "synch"
rights, id. at 2. But plaintiffs have made
no legal challenge to the "composer-for-
hire" contracts by which "inside" music is
customarily obtained for syndicated pro-
grams, with provisions for producers to
assign performing rights to composers and
publishers. And composers have not
"split" performing rights from "synch"
rights; they have separately licensed dis-
tinct rights that were created by Congress.
Moreover, the composers'rant of a per-
forming rights license to ASCAP/BMI is
on a non-exclusive basis. That circum-
stance significantly distinguishes this case
from Alden-Rochelle, where ASCAP's ac-
quisition of exclusive licenses for perform-
ing rights was held to restrain unlawfully
the ability of motion picture exhibitors to
obtain music performing rights directly
from ASCAP's members.

[4] The Claimed Lack oj'ecessit//.
Plaintiffs earnestly advance the argument
that the blanket license, as applied to syndi-
cated programming, should be declared un-
lawful for the basic reason that it is unnec-
essary. In their view, the blanket license
is suspect because, where it is used. no
price competition occurs among songs
when those who need performing rights
decide which songs to perform. The result.-
ing absence of price competition, plaintiffs
urge. is justifiable only in some contexLs

such as night clubs, live and locally produc-
ed programming of television stations, and
radio stations, which make more spontane-
ous choices of music than do television
stations.

There are two fundamental flaws in this
argument. First, it has not, been shown on
this record that the blanket license, even as
applied to syndicated television programs,
is not necessary. If all the plaintiffs mean
is that a judicial ban on blanket licensing
for syndicated television programs would
not halt performance of copyrighted music
on such programs'and that some arrange-
ment for the purchase of performing rights
would replace the blanket license, we can
readily agree. Most likely source licensing
would become prevalent, just as it did in
the context of motion pictures in the after-
math of Alden-Rochelle. But a licensing
system may be "necessary" in the practical
sense that it is far superior to other alter-
natives in efficiency and thereby achieves
substantial saving of resources to the likely
benefit of ultimate consumers, who usually
end up paying whenever efficient practices
are replaced with inefficient ones.

Moreover, the evidence does not estab-
lish that barring the blanket license as to
syndicated programs would add any signifi-
cant price competition among songs that
the blanket license allegedly prevents.
When syndicators today decide what music
to select for their programs, they do so in
the vast majority of instances, by deciding
which composer to hire to compose new
music for their programs. As to that "in-
side" music, which plaintiffs estimate ac-
counts for 90/ of music on syndicated prn-
grams, there is ample price competition:
Prices paid as "up front" money in order to
hire composers vary significantly. Even
when syndicators consider use of pre-exist-
ing music (for which copyright protection
has not expired), there is some price compe-
tition affecting the choice of that "outside"
musie because prices for "synch" rights
vary. With this degree of price competi-
tion for music on syndicated prngrams al.
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ready in place, it is entirely a matter of
speculation whether replacement of the
blanket license with source licensing would
add any significant increment to price com-
petition at the point where the syndicators
decide which music to use. And since mu-
sic is such a small portion of the total cost
of a syndicated program to the television
stations, and would still be even if perform-
ing rights were acquired at the source and
included in the total price to the station, it
is also a matter of speculation whether any
significant increase in price competition for
music would occur when television stations
decide which syndicated programs to pur-
chase in a world of source licensing.
Viewed in the context of what is known
about the way music is now obtained by
syndicators and the entirely speculative na-
ture of what benefits might occur if blan-
ket, licensing were prohibited, the evidence
does not show that, the blanket license is
unnecessary to achieve its present efficien-
cies.

The blanket license has been challenged
in a variety of contexts. It has been up-
held for use by nightclubs and bars, BMI v.
Moor-Iaw, Inc., 527 F.Supp. 758 (D.Del.
1981), aff'd mern., 691 F.2d 490 (3d Cir.
1982), by radio stations, K-91, Inc. v.
Gershutin Publishing Corp., 372 F.2d 1
(9th Cir.1967), cert. denied, 389 U.S. 1045,
88 S.Ct. 761, 19 LEd.2d 838 (1968), and by
a television network, CBS-remt2nd, supra,
Without doubting that the context in which
the blanket license is cha'llenged can have a
significant bearing on the outcome, we hold
that the local television stations have not
presented evidence in this case permitting a
conclusion that the blanket license is a re-
straint of trade in violation of section 1.

The judgment of the District Court is
therefore reversed.

The second flaw in the argument is more
fundamental. Even if the evidence showed
that most of the efficiencies of the blanket
license could be achieved under source li-
censing, it would not follow that the blan-
ket license thereby becomes unlawful. The
blanket license is not even amenable to
scrutiny under section 1 unless it is a re-
straint of trade. The fact that it may be in
some sense "unnecessary" does not make it
a restraint. This is simply a recognition of
the basic proposition that the antitrust laws
do not permit courts to ban all practices
that some economists consider undesir-
able.ts Since the blanket license restrains
no one from bargaining over the purchase
and sale of music performance rights, it is
not a restraint unless it were proven that
there are no realistically available alterna-
tives. As we have discussed, the plaintiffs
did not present evidence to establish the

WINTER, Circuit Judge, concurring:
I disagree with little stated in Judge

Newman's thoughtful and comprehensive
opinion. I write separately because I be-
lieve that it demonstrates that the blanket
license as presently used cannot have an
anti-competitive effect and hope that his
analysis, used out of context, will not lead
to future needless litigation over blanket
licenses in the music industry.

In Brot2dcast Music, Inc. v. Columbia
Broadcasting System, 441 U.S. 1, 99 S.Ct.
1551, 60 L.Ed.2d 1 (1979), the Supreme Court
remanded to us to apply rule of reason
analysis to ASCAP's and BMI's blanket
licenses. We concluded that the blanket

AMERICAN SOC. OF COMPOSERS 933F.2d 917 11984)

absence of realistic alternatives. It is
therefore irrelevant whether, as plaintiffs
contend, the blanket license is not as useful
or "necessary" in the context of syndicated
programming on local television stations as
it is in other contexts. Not having been
proven to be a restraint, it cannot be a
violation of section 1.

12. The trial record reveals a sharp disagreement
between respected economists as to whether the
blanket licensing of music performing rights is
economically beneficial or harmful. For aforceful argument that the blanket license is

economically sound, see Sobel, The Music Busi-
ness and the Sherman Act: An Analysis of the
"Economic Realities" of Blanhet Licensing, 3
Loy.L.A.Ent.L.J. 1 (1983).
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licenses had no anti-competitive effect with
regard to the CBS network. CBS, Inc. v.

ASCAP, 620 F.2d 980 (2d Cir.1980), cert.
denied, 450 U.S. 970, 101 S.Ct. 1491, 67

L.Ed.2d 621 (1981). We have now engaged
in a similar analysis with regard to the
broadcasters and have reached the same
conclusion.

The result of this scrutiny has been to
demonstrate that so long as composers or
producers have no horizontal agreement
among themselves to refrain from source
or direct licensing and there is no other
artificial barrier, such as a statute, to their
use, a non~elusive blanket license cannot
restrain competition. In those circum-
stances, it is simply one alternative compet-
ing on the basis of price and services with
others. The lack of use of the alternatives
does not signal a restraint on competition
but merely reflects the competitive superi-
ority of the blanket license. So long as
resort to the alternatives is not impeded by
agreement among composers or producers
or by some other artificial barrier, the
rights and services afforded by the blanket
license must be priced at a competitive
level and no injury to consumers is possi-
ble.

Our scrutiny in CBS and in the instant
case fully verifies the conclusion that blan-
ket licenses reduce the costs of licensing
copyrighted musical compositions. They
eliminate costly, multiple negotiations of
the various rights and provide an efficient
means of monitoring the use of musical
compositions. They also allow users of
copyrighted music to avoid exposure to lia-
bility for copyright infringement. ASCAP
and BMI blanket licenses almost invariably
include not only the compositions to be
used but also all others that might assert
an infringement claim. The alternatives of
source or direct licensing grant rights only
to particular compositions and not to those
with potential infringement claims. The
limited number of notes on a scale creates
a potential for a multitude of infringement
actions, and avoiding exposure to such liti-

gation and possible liability may be valu-
able indeed to users of musical composi-
tions.

The point, however, is not that any par-
ticular efficiencies are available through
blanket licensing but that such licenses will
be purchased only if they are less costly
than the next best alternative. Why else
would producers, who generally own the
musical copyrights used in their programs,
choose to use ASCAP, which retains
part of the revenues collected? The
point is best made by comparing these
blanket licenses with the arrangement
struck down in NCAA v. Board ofRegents
of the University of Oklahoma, — U.S.
—, 104 S.Ct. 2948, 82 LEd.2d 70 (1984).
In that case, the NCAA attempted to sell
exclusive television rights to football
games between member colleges. The
member institutions had agreed among
themselves to abide by the rules of the
NCAA and to boycott collectively any insti-
tution that violated those rules. I think all
would agree that, if the NCAA merely of-

fered a non-sxclEEsive license to all football
games between member schools and the
member schools were free to negotiate tele-
vision rights on their own, the action would
have been dismissed on the pleadings. In-

deed, the NCAA license would obviously
enhance rather than restrict the competi-
tive alternatives. In my view, the non~-
elusive blanket licenses at issue here are
indistinguishable from that hypothetical.

With these additional observations, I con-
cur in Judge Newman's opinion.

W
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K-91, INC., Appellant,
v

GERSHWIN PUBLISHING CORPORA-
TION et al., Appellees.

No. 200'74.

United States Court of Appeals
Ninth Circuit.
Jan. 13, 1967.

Rehearing Denied Feb. 16, 1967.

Copyright infringement action by
owners of copyrights on various musical
compositions against radio station op-
erator.. The United States District Court
for the Western District of Washington,
Northern Division, Gus J. Solomon, J.,
rendered judgment in favor of the copy-
right owners and the radio station owner
appealed. The Court of Appeals, Barnes,
Circuit Judge, held, inter alia, that
broadcast licensing activities of associa-
tion functioning as licensing agency for
composers, authors and publishers own-
ing copyrights on musical compositions
did not violate antitrust laws where asso-
ciation's licensing authority was not ex-
clusive and license applicants had right
to deal directly with individual com-
poser, author or publisher.

Affirmed.

1. Federal Civil Procedure ~22"/5
Requested findings in musical com-

position copyright infringement action
brought by copyright owners against ra-
dio station operator were either immate-
rial or redundant in light of findings
made.

372 F.2d—1

2. Monopolies C 12(5)
Activities of association functioning

as licensing agency for composers, au-
thors and publishers in issuing licenses
for broadcasting of copyrighted music
did not constitute combination in re-
straint of trade or monopoly within mean-
ing of the Sherman Act. Sherman Anti-
Trust Act, gals 1, 2, 15 U.S.C.A. $ g 1, 2.

3. Monopolies ~12(1.1)
Not every combination is combina-

tion in restraint of tr'ade or a monopoly.
Sherman Anti-Trust Act, g~S 1, 2, 15
U.S.C.A. g$ 1, 2.

4. Monopolies ~12(5)
Where every applicant to association

functioning as licensing agency for com-
posers, authors and publishers had right
under consent decree to invoke authority
of particular United States District
Court to fix reasonable fee for license to
broadcast copyrighted music, association
was not guilty of fixing prices. Sherman
Anti-Trust Act, gSgs 1, 2, 15 U.S.C.A. gsgs

1, 2.

5. Monopolies 4 12(5)
Where potential activities which

would violate antitrust acts were pro-
hibited by consent decree, danger that
association functioning as licensing agen-
cy for composers, authors and publishers
owning copyrights on musical composi-
tions might violate antitrust laws did not
render every activity a violation of anti-
trust laws. Sherman Anti-Trust Act,
zszs 1, 2, 15 U.S.C.A. zszs 1, 2.

6. Monopolies C 12(5)
Broadcast licensing activities of as-

sociation functioning as licensing agency
for composers, authors and publishers

A S C A P EX. 25
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owning copyrights on musical composi-
tions did not violate antitrust laws where
association's licensing authority was not
exclusive and license applicants had right
to deal directly with individual com-
poser, author or publisher. Sherman
Anti-Trust Act, $ g 1, 2, 15 U.S.C.A.
g)1,2.
7. Copyrights ~88

Trial court's findings that activities
of association, which functioned as li-
censing agency for composers, authors
and publishers owning copyrights on mu-
sical compositions, in issuing licenses to
radio stations to broadcast copyrighted
musical compositions did not violate copy-
right infringement laws of state of Wash-
ington was supported by evidence in copy-
right infringement action. RCWA 19.-
24.010 et seq., 19.24.020, 19.24.055, 19..-
24.060, 19.24.100, 19.24.140, 19.24.280.

Ronald A. Murphy, Seattle, Wash., for
appellant.

J. Paul Coie, of Holman, Marion, Per-
kins, Coie & Stone, Seattle, Wash., Simon
H. Rifkind, Jay H. Topkis, Allan Blum-
stein, of Paul, Weiss, Rifkind, Wharton
& Garrison, New York City, for appellees.

Before BARNES, KOELSCH and
DUNIWAY, Circuit Judges.

BARNES, Circuit Judge.
This is an appeal in a civil nonjury case

from a judgment in favor of the appel-
lees, the owners of copyrights on various
musical compositions. Appellant, a radio
station operator in the State of Wash-
ington, played these musical compositions
on the air without the permission or con-
sent of the appellees. Appellees filed a
complaint, under 17 U.S.C. f$ 1, 101,
seeking damages for and an injunction
against such infringement. Appellees
prevailed, and the court below entered
judgment awarding them $1,000 dam-
ages and enjoining further infringement.
The trial court had jurisdiction under
28 U.S.C. $ g 1887, 1888, and we have
jurisdiction of the appeal under 28
U.S.C. 5 1291.

Appellant, both in the trial below and
on oral argument before this court, ad-
mitted the expropriation and infringe-
ment of appellees'opyrights, but claim-
ed appellees were misusing their copy-
rights in violation of public policy gen-
erally, and particularly in violation nf
Sections 1 and 2 of the Sherman Act, 15
U.S.C. $ $ 1, 2. Therefore, appellant con-
tended, no relief should be granted be-
cause appellees had come into court with
unclean hands. It was charged that ap-
pellees had, between themselves and in
conjunction with the American Society
of Composers, Authors and Publishers
(hereinafter "ASCAP"), conspired to fix
prices and to engage in other unlawful
practices, in violation of (a) the Sherman
and Clayton Acts, and (b) the laws of the
State of Washington, particularly R.C.W.
$ 19.24.020. Appellant also counterclaim-
ed seeking treble damages and an injunc-
tion against further misuse of the copy-
rights. Fed.R.Civ.P. 18(a), 15 U.S.C.
g$ 15, 26. This relief was denied.

This case cannot be understood with-
out an analysis of the role of ASCAP.
ASCAP is an unincorporated member-
ship association comprising over 8000
author, composer and publisher members
who own copyrights on various separate
musical compositions. (Finding of Fact
No. 16, C.T. p. 196.) ASCAP functions
as a licensing agency for the composers,
authors and publishers. When someone
in the professional entertainment field
wants to perform a copyrighted piece,
they merely secure a license from ASCAP
rather than seeking out the individual
composer, author and/or publisher whose
work they want to perform. ASCAP
charges a fee or royalty for the license,
and its members periodically receive roy-
alty distributions from ASCAP.

In the 1940's the Justice Department
became concerned over the operations of
ASCAP and its overwhelming position in
the entertainment field. Suit was
brought under the antitrust laws to pre-
vent restraints of trade by ASCAP,
which resulted in the Amended Final
Judgment of March 14, 1950, in the
United States District Court for the
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Southern District of New York in Civil
Case No. 13—95, 1960 Trade Cas. g 69,612
(S.D.N.Y.). There is no claim in this
case that ASCAP and appellees, ASCAP
members, have not conformed to the
terms of the Amended Final Judgment.

We note three specific requirements of
the Amended Final Judgment:

(1) The rights acquired by ASCAP to
license the public performance of copy-
righted compositions must be nonexclu-
sive;

(2) The license fees or royalties must
be reasonable, and if there is a dispute
as to the reasonableness of the proposed
fee, the fee will be set by the United
States District Court for the Southern
District of New York; and

(3) A license must be granted on the
same terms and conditions to all appli-
cants similarly situated.

Basically, appellant challenges the low-
er court result in three aspects: (a)
failure to make certain findings of fact;
(b) failure to find violations of the
federal antitrust laws; and (c) failures
to find violations of the Washington State
antitrust laws. We treat them in that
order.

As to each of the stipulated facts which
appellant claims should have been specifi-
cally found as facts by the trial court,
we find they were either immaterial or
redundant in light of the findings made.
(The trial judge, on motion for a new
trial, found they were "repetitious or
irrelevant." (R.T. p. 251.) ) There divas
no error in this regard.

I. Faitnt es to Make Certain Findings
[I j Appellant lists eight examples of

the court's failure to find. Among them
are the facts that: the ASCAP repertory
(inventory of copyrighted compositions)
includes more than a million musical com-
positions; that ASCAP is managed by a
Board of Directors which sets the fees
for its licenses; that music is a neces-
sity to the broadcasting industry within
the State of Washington and throughout
the United States; and that each musical
copyright is unique. We think that in
view of the detailed findings of fact and
conclusions of law made by the trier of
fact (C.T..pp. 193—217), these eight ex-
amples (four of which we have cited)
of the failure to make specific findings,
are without enough substantial merit to
constitute reversible error.

Instead of finding that one million mu-
sical compositions were controlled by
ASCAP, the court found that ASCAP

II. ASCAP and the FederaL
Anti tt~st Laws

This litigation skirts a very perplexing
problem long existing in federal antitrust
law, to wit, the extent to which relief,
if any, should be granted against a busi-
ness for conduct which is permissible
under the terms of a judicially approved
consent decree. Put another way, the
question is whether a consent decree by
its terms can immunize against further
prosecution for violation of the antitrust
laws. Fortunately, however, the present
case does not call for an answer to this
question.

At the beginning of this litigation
there were three possible results for ap-

PUBI ISHING CORPORATION 3
I'.zd i (19ttt)

is made up of over 8000 members (Find-
ing of Fact No. 16, C.T. p. 196); is but
one of three music licensing organiza-
tions in the United States, which together
license substantially all of the copyright-
ed musical works in the United States
(Finding of Fact No. 18, C.T. pp. 196—

97); and that fifty per cent of all per-
formances of copyrighted music by
broadcasting stations are performances
of compositions which ASCAP members
have created (Ibid.) That "music is a
necessity to the broadcasting industry"
paraphrases the trial judge's remark
that "music is an essential part of the
operation of a radio station." (R.T. p. 6)
While the statement may not be com-
pletely true in this modern age of "two-
way radio" or "conversation programs",
it has been only too evident to listeners
for many years. We can likewise assume
that "each musical copyright is unique",
though not with the same uniqueness as
is implied in a patented article. Cf. Al-
fred Bell & Co. v. Catalda Fine Arts, 191
F.2d 99 (2d Cir. 1951).
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pellant's counterclaim based on federal
antitrust violations. The court could
have found: (1) that there were in fact
no violations of the federal antitrust
laws; (2) that federal antitrust laws
were violated, but since the conduct of
the appellees conformed to the earlier
consent decree no remedy was available;
or (3) that the federal antitrust laws
were violated and that the earlier consent
decree offered no protection, granting
relief to the appellant on its counterclaim.
While either of the last two possibilities
would have squarely raised the question
of immunity deriving from the earlier
consent decree, it was the first possibility
which actually occurred. Since the trial
court found no violations of the federal
antitrust laws,z we do not reach the
question of whether activities which
would otherwise be a violation of the
antitrust laws could be rendered immune
because consistent with the terms of the
consent decree.

[2—5] We agree with the trial court
that the activities of ASCAP do not con-
stitute a combination in restraint of
trade or a monopoly within the meaning
of the Sherman Act. ASCAP is certain-
ly a combination, but not every combina-
tion is a combination in restraint of trade
or a monopoly. ASCAP cannot be ac-
cused of fixing prices because every ap-
plicant to ASCAP has a right under the
consent decree to invoke the authority
of the United States District Court for
the Southern District of New York to
fix a reasonable fee whenever the ap-
plicant believes that the price pro-
posed by ASCAP is unreasonable, and
ASCAP has the burden of proving the
price reasonable. In other words, so
long as ASCAP complies with the de-
cree, it is not the price fixing authority.
We cannot agree with the contention that
the danger of unreasonable activity that
might arise from ASCAP's activities
makes everything that it does a violation
of the antitrust laws, when those of its
potential activities that might have this
effect are prohibited by the decree. No

contention is here made that ASCAP's
actual activities do not comply with the
decree. In short, we think that as a
potential combination in restraint of
trade, ASCAP has been "disinfected"
by the decree.

[6] There is an additional reason why
the activities disclosed by this record do
not violate the antitrust laws. ASCAP's
licensing authority is not exclusive. The
right of the individual composer, author
or publisher to make his own arrange-
ments with prospective licensees, and the
right of such prospective licensees to seek
individual arrangements, are fully pre-
served. There was no error in the trial
court's finding that appellees have not
violated the federal antitrust laws.

III. ASCAP and the Washington
State Antitrust Laws

t 7] The State of Washington has cer-
tain antitrust laws relating to copyrights.
Copyrighted music and drama are pro-
tected by R.C.W. $ 19.24.010 (1957), but
R.C.W. $ 19.24.020 (1957) makes unlaw-
ful certain combinations of copyright
owners. The latter section provides in
part:

"It shall be unlawful for two or more
persons holding or claiming separate
copyrighted works under the copyright
laws of the United States, either with-
in or without the state, to band to-
gether, or to pool their interests for the
purpose of fixing the prices on the
use of said copyrighted works, or to
pool their separate interests or to con-
spire, federate, or join together, for
the purpose of collecting fees in this
state, or to issue blanket licenses in
this state, for the right to commercial-
ly use or perform publicly their sepa-
rate copyrighted works: Provided,
however, Such persons may join to-
gether if they issue licenses on rates
assessed on a per piece system of
usage ' +

When copyrights are pooled, R.C.W. g~

19.24.020 (1957) requires a complete de-
tailed list of the works to be filed each

I. Conclusions of Law Nos. 15 and 16, C.T. p. 214.
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year, together with a list of prices
charged or demanded, with the Washing-
ton Secretary of State. R.C.W. $ 19.24.-
055 (1957) requires such a list if the
music is used commercially within the
state, or originates or is heard therein.

Washington frankly states the purpose
of its requirements in R.C.W. iI 19.24.-
060 (1957).s There are also special pur-
pose statutes, defining "doing business"
with respect to licensing pools such as
ASCAP (R.C.W. iI 19.24.100 (1957) );
providing for appointment of receivers
and the escheat of property for persons
who refuse to abide by the state copy-
right laws (R.C.W. $ 19.24.140 (1957));
and providing that special appearances
in copyright suits are to be deemed gen-
eral appearances (R.C.W. g 19.24.280
(1957) ).

The court below, in findings of fact un-
challenged here, noted the previous con-
cern over the application of the Wash-
ington statute.

"38. In 1958, certain broadcasters
in the State of Washington stopped
paying fees to ASCAP under existing
license agreements on the alleged
ground that payment of such license
fees would violate Ch. 19.24, R.C.W.

"39. The license agreements refer-
red to in Finding 38 expired on Decem-
ber 81, 1958.

"44. At the request and with the
consent of the petitioners, the Court
(Ryan, C. J.) entered an order on No-
vember 20, 1959 directing ASCAP to
issue licenses to the petitioners in one
of two specified forms for the period
January 1, 1959 through December 31,
1968. The Court ruled:"40. In 1959, a group of broadcast-

ers, including eleven broadcasters
located in the State of Washington,
commenced a proceeding in the United
States District Court for the South-
ern District of New York under Section
IX of the Amended Final Judgment for
determination of reasonable fees for
licenses to be effective as of January
1, 1959.

'6. Taking into consideration the
provisions of the Amended Final
Judgment herein, the regulation of
the activities of the respondent
thereunder and the scope of its
activities pursuant thereto, and giv-
ing due regard to the enactment of
Revised Code of Washington, C. 19.-
24—Laws of 1937, C. 218, the li-

UBLISHING CORPORATION 5
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"41. In that proceeding, the Court
ruled that, in the circumstances pre-
sented, ASCAP would not be directed
to issue licenses to any petitioning
broadcasters in the State of Washing-
ton.

"42. Thereafter, and until Novem-
ber 20, 1959, ASCAP did not offer
licenses to broadcasters in the State of
Washington.

"43. On November 20, 1959, the
owners of 61 Washington radio stations
filed a petition in the United States
District Court for the Southern Dis-
trict of New York asking that Court
to issue an order

'(a) directing ASCAP to grant to
petitioners and others similarly
situated who may join herein, li-
censes for the right of public per-
formance of compositions in the
ASCAP repertory by the radio and
television stations operated by them
within the State of Washington;

'(b) determining and establishing
the terms and conditions of suchlicenses.'.

'The provisions of this chapter, nnd the
a&lministration thereof, slmll at all times
effcctuntc the enforccmcnt. the true in-
tent, an&1 meaning of thc United States
copvright laws in order to prevent abuses
from being practiced within this state

in the furtherance of any sys-
tematic campaign or scheme designed to
illegally fix prices for the commercial

use of copyrighted works in this state
through the use of extortionate means
an&1 tcrrorising prnctices based on threats
of suits, nnd nn abuse of both state and
federal process, nll of which nre declared
to be in violation of this chapter and of
the state Constitution; * a * " R.C.W.
I 19.24.060 (1957).
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censes which the Society is hereby
directed to issue may lawfully be
entered into between respondent and
petitioners, and respondent is here-
by directed to enter into such license
agreements with each of the petition-
ers.

'7. The provisions in said agree-
ments for the disposition of claims
for the period prior to June 1, 1959
are reasonable and do not discrimi-
nate against other users in the State
of Washington or other states.'45.

The two specified license
forms were the so-called 'blanket'nd
'per program'adio licenses. Both li-
censes grant the licensee the right to
perform whatever ASCAP music he
desires, whenever he desires. Under
the blanket license, the fee charged is
2.125% of the licensee's over-all reve-
nues from sale of time on the air, after
extensive deductions. Under the per
program license, the licensee pays a
higher percentage, but the fee is based
only on the revenues from programs
on which compositions in the ASCAP
repertory are performed." (C.T. pp.
204-205.)

Appellant seems to feel that since
ASCAP was authorized to issue, in addi-
tion to other kinds, "blanket" licenses
which might arguably be contrary to
R.C.W. g 19.24.020 (1957), it has made
out a valid defense to the infringement
action. If such is its approach, it is
mistaken. Appellant has offered no evi-
dence that it applied for a license and
could obtain only a blanket license. There
is no evidence in the record that appellees
did not at all times stand ready to nego-
tiate licenses which would be lawful in
the State of Washington.

On the contrary, plaintiffs (appellees
here) introduced into evidence (P. Ex.
9) a copy of a letter dated August 23,
1948, from the Washington Attorney
General to the Secretary of State, stating
ASCAP had, by its filings on April 20,
1948, demonstrated:

(a) "it does issue licenses on rates
assessed on a per piece system of usage

(b) "it does not issue licenses at a
rate in excess of any per piece system
in operation in any other state,

(c) it had filed "a complete list of
their copyrighted works or compositions,"

(d) it had filed "a list completely de-
tail[ing] prices charged and demanded,"
and

(e) it had listed the date of each copy-
right, and name of the author, the names
of the publishers «nd the dates of assign-
ment-to ASCAP.

The Attorney General concluded there
had been "a reasonable compliance with
the provisions of Chapter 2184;" and
that "the defects which the Supreme
Court pointed out s have now been cured."
(P.Ex. 9, p. 9. Cf. Finding of Fact No.
53, C.T. p. 207.)

The trial court found that no public
official of the State of Washington had
at any time requested ASCAP to make
any changes in either the form or sub-
stance of its filings. (Finding of Fact
No. 52, C.T. p. 207.)

Thus it seems clear that at all times,
at least since the November 20, 1959
rate fixing hearing in the New York
district court (in which eleven State of
Washington broadcasters participated)
appellant could have obtained a license
from ASCAP, valid under Washington

3. Appellees assert that they have, sinre
nt least 1961, an&1 each year prior to
the filing of the suit on January 16. 1963,
filed with the Seeretnry of Stato of Avash-
ington State n entnlog of their &opyright-
ed musi& nl compositions, together with
forms of li&'enses available to nil users,
nnd fees therefor. (P.Exs. 1, 5&, 0; D.
Exs. i%-7. A-S, A-gn.)

4. I;nws nf 193&: Itemgtev.Stat. 3330-1 et
srq., tho forerunner of R.('.'6'. ll 19.24.92&(&
(1957).

5. Taylor v. Stat&', 129 Avnsh.Drr. 3&91

(1948) .
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law so far as this record before us dis-
closes, to perform publicly for profit any
musical composition in ASCAP's reper-
tory, subject only to its obligation to pay
a reasonable license fee, as fixed by the
New York district court.

As appellees point out, appellant had
five options open to it. Four of them
were:

(1) Appellant could have obtained a
blanket license and along with it the
right to play as much or as little, as
frequently or as rarely as it desired, any
of the compositions in the ASCAP reper-
tory.

(2) Appellant could have obtained a
per program license which would have
required it to pay a license fee only for
those programs in which appellant broad-
cast music from the ASCAP repertory.

(3) It could have undertaken to deal
with ASCAP members directly.

(4) Appellant could have refrained
from giving public performances for
profit of music in the ASCAP repertory,

Instead, appellant chose the fifth op-
tion. Appellant never obtained any li-
cense. It never sought to deal with
anyone. It continued its unconscionable
conduct in unlawfully appropriating ap-
pellees'roperty without cause and with-
out justification.

There seems little purpose in going
into detail to discuss further the reason
why the court's conclusions of law are
not only not erroneous,s but are fully
supported by the findings of fact, which
in turn, find support in the evidence.

We find (1) all filing requirements of
the State of Washington have been met;
(2) no "extortionate means" nor "ter-
rorizing practices" are found in the
bringing of law suits against infringing
broadcasters; (3) R.C.W. $ 19.24.020
prohibiting blanket licenses must be read
with the proviso contained therein, and
raises serious doubt if an absolute pro-
hibition against all blanket licenses was
intended; (4) there was no proof of any

UBLISHIN6 CORPORATION 7
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refusal at any time by any individual
appellee to grant, or to negotiate, for
a separate license (in fact, there exists
no proof that there was ever an attempt
to obtain such a license); and (5) any
would-be user has the right to have the
United States District Court for the
Southern District of New York fix what
is reasonable as a license fee.

In Conclusion II, the trial judge found:
"The ASCAP per program license may
reasonably be regarded as assessing rates
'on a per piece system of usage,'s the
Washington statute uses that phrase."
(C.T. p. 214.)

We need not specifically approve or
disapprove of the trial court's interpreta-
tion of the Washington statute. If the
per program license were interpreted as
a blanket license and it was found that
R.C.W. $ 19,24.020 (1957) permits only
licenses of specific individual composi-
tions, ASCAP members nevertheless re-
tain the absolute right to license their
individual compositions, and the trial
court found:

"Plaintiffs have at all times in the
last ten years been ready to negotiate
with any broadcaster in the State of
Washington for a license to perform
any of plaintiffs'opyrighted musical
compositions on any mutually agree-
able basis, including 'rates assessed on
a per piece system of usage.'n the
last ten years, no broadcaster in the
State of Washington has requested
such a license from any plaintiff. No
defendant has ever made any attempt
to contact any plaintiff individually
for the purpose of obtaining licenses
to play any of plaintiffs'ompositions
on a 'per piece'r any other basis."
(Finding of Fact No. 50, C.T. p. 206.)

"In the last ten years, ASCAP has
not received any request from any
broadcaster in the State of Washing-
ton and any ASCAP member in interest
for the issuance of a license to per-
form one or more specified composi-

6. Conclusions of Law 5 to 14, inclusive, as to &Vashington law, and 15 to 18, inclusive, as to
federal law.
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tions." (Finding of Fact No. 51, C.T.
p. 206.)
We do not find it necessary to discuss

the other points raised in the respective
briefs.

We find the trial court's findings and
conclusions were properly made, and sup-
port the judgment in favor of appellees.
That judgment is correct, and is affirm.
ed.


